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Jui)es»Hon.  JOHN  W.  MENZIES ~ ». .Covimqton. 


COMMONWEALTH'S  ATTORNEYS. 

Kleeled  First  Monday  In  Aa|n^st»  1874.  for  Term  of  Six  Years. 

Ut  Dirtrict— B.  A.  NEAL Mayfield. 

9d   District— HUNTER  WOOD Hopkinsvillb. 

ad   District-^OHN  W.LOCKETT Henderson. 

4th  District^D.  C.  WALKER Frankun. 

SCh  Dtotrict-^OSEPH  HAYCRAFT Owensboro. 

6th  District— D.  R  CARR ^ Glasgow. 

7th  District— THOMAS  A.  ROBERTSON  f Hodoenvillb. 

8th  District— GEO.  DENNY,  JR Lancaoter. 

9th  District— BASIL  W.  DUKE Louisvillb. 

10th  District— JOSEPH  M.  ADAMS  t Geobqetowh. 

11th  District— WARREN  MONTFORT - r. NKWCAnxB. 

12th  District— W.  W.  CLEARY.« ^ Covington. 

Uth  District^^.  W.  KENDALL West  Libertt. 

14th  District— A.  K.  COLE. ►....Flemingsburo. 

15th  District— JAS.  H.  TINSLEY Barbovrsvillb. 

16th  District— A.  J.  AUXnaU Pikeville. 

17th  Dirtrict-J.  S.  MORRIS. Shblbyvillb. 

^  Elected  llitt  Monday  in  August,  1878,  for  term  of  six  yean. 

t  Appointed  September  13, 1878.  to  fill  the  vacancy  occafdoned  by  the  resignation  of 
P.  &  Thompson,  Jr.,  from  the  date  of  appointment  until  the  qualification  of  his  successor 
who  may  be  elected  at  the  next  August  election. 

{  A|)polnted  August  19, 1878,  to  fill  the  vacancy  occasioned  by  the  death  of  J.  Law- 
renoe  Jones,  from  date  of  appointment  until  the  qualification  of  nis  sucoeswr  who  may 
be  elected  at  the  next  August  election. 
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MXXTIKO  AXTD  BbSOLUTIONS  OV  THK  BaR  OV  KxKTirCKT  OK  THX  OOGA- 
SIOM  OF  THK  DXATH  OV  THK  HOH.  JoBN   M.   ElUOTT. 


Judge  Eluott  was  elected  one  of  the  Judges  of  the  Court  of  Appeals 
by  the  First  Appellate  District  at  the  August  election,  1876,  for  the  con- 
stitutional term  of  eight  years,  and  discharged  the  duties  of  his  ofSce  up 
to  the  day  of  his  death.  On  his  way  from  the  court-room  to  his  hotel 
immediately  after  the  court  had  adjourned,  at  about  one  o'clock  p.  ic., 
March  26,  1879,  he  was  intercepted  at  the  steps  of  the  Capital  Hotel, 
and  without  any  warning  whatever  was  shot  and  instantly  killed  by 
Thomas  Buford,  a  disappointed  litigant,  who,  as  administrator  of  his 
sister,  was  appellant  in  the  cases  of  Buford,  &c.  v.  Guthrie,  and  Buford 
&c.  V.  Guthrie,  &c,  reported  in  this  volume  on  pages  677  and  690. 

The  news  of  the  death  of  Judge  Elliott  created  a  profound  sensation 
in  the  state  and  throughout  the  civilijEed  world.  It  is  believed  that 
history  records  but  one  similar  occurrence,  which  was  the  killing  of  Sir 
George  Lockhart,  President  of  the  Court  of  Sessions  in  Eklinburgh  in 
1689. 

At  a  meeting  of  the  Bar  of  the  State  of  Kentucky  in  the  Court  of 
Appeals  court-room  in  the  Capitol  on  the  morning  of  April  8,  1879,  a 
large  number  of  the  members  of  the  Bench  and  Bar  being  present,  on 
motion  of  ex*  Chief- Justice  Wm.  Lindsay  the  Hon.  Bland  Ballard,  Judge 
of  the  U.  8.  District  Court  for  the  District  of  Kentucky,  was  called  to 
the  chair,  and  on  motion  of  ex-Chief-Justice  Alvin  Duvall  the  Hon. 
James  Stuart,  Judge  of  the  State  Circuit  Court  for  the  Fifth  Judicial 
District,  was  appointed  Secretary. 

Judge  Wm.  Lindsay,  Judge  Alvin  Duvall,  Judge  B.  F.  Buckner, 
Hon.  A.  H.  Ward,  C.  M.  Harwood,  Esq.,  Hon.  James  Speed,  and  Judge 
George  G.  Perkins  were  appointed  by  the  chair  a  committee  to  draft 
suitable  resolutions. 

The  Hon.  James  Speed  from  the  committee  reported  the  following 
resolutions. 

Gov.  James  B.  McCreary  moved  the  adoption  of  the  resolutions, 
which  motion  was  seconded  by  Judge  B.  F.  Buckner,  J.  M.  Collins,  Eeq., 
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Jadge  Junes  Stuart,  Col.  W.  C.  P.  Breckinridge,  and  Judge  Wm.  H. 
Sneed.  Remarks  were  made  by  Qoy.  McCreary  and  each  of  those  who 
seconded  his  motion,  suitable  to  the  occasion,  and  the  high  character 
and  official  position  of  the  deceased,  and  thereupon  the  resolutions  were 
adopted  unanimously. 

The  Court  of  Appeals — Chief-Justice  Pryor  and  Judges  Cofer  and 
Hines  taking  their  seats — was  then  opened,  and  ex*Chief-Justice  Wm. 
Lindsay  presented  the  following  resolutions,  which  were  adopted  at  the 
meeting  above  referred  to,  and  moved  that  they  be  spread  upon  the 
wdei^book  of  the  court,  which  order  was  duly  made. 

Betohed^  That  the  members  of  the  bar  and  officers  of  this  court, 
profoundly  impressed  by  the  death  of  John  Milton  Elliott,  late  an 
AsRociate  Justice  of  the  Court  of  Appeals,  who  was  killed  while  in  the 
discharge  of  his  official  duty,  and  on  account  thereof,  by  a  disappointed 
litigant,  express  the  high  consideration  they  entertain  of  the  integrity, 
dignity,  impartiality,  love  of  justice,  and  strong  common  sense  which 
marked  his  character  as  a  judge  and  as  a  man. 

RemAvedj  That  the  chainnan  of  this  committee  move  the  court  at  its 
meeting  this  day  to  direct  these  proceedings  to  be  entered  on  its  min- 
utes, and  that  a  copy  be  transmitted  to  the  family  of  the  deceased,  with 
the  respectful  assurance  of  the  sincere  sympathy  of  the  bar. 

BLAND  BALLARD,  Chairnum. 
Jakes  Stuast,  Secretary. 

KoTX.— Thomas  Buford  was  indicted  for  the  murder  of  Judge  John  M.  Elliott,  in 
die  Franklin  Criminal  Court,  April  28, 1879.  and  on  the  application  of  the  defendant 
the  venue  was  changed  to  the  uwen  Criminal  Court. 

After  a  protracted  trial  in  ^he  Owen  Criminal  Court,  on  the  defendant's  plea  that 
be  was  not  of  sound  mind  at  the  time  he  killed  Judge  Elliott  the  Jury  returned  the 
following  verdict  July  28,  1879,  to  wit: 

••We,  the  Jury,  find  the  prisoner,  Thomas  Buford,  guilty  as  charged  In  the  Indlct- 
asent,  and  afllx  his  punishment  at  imprisonment  for  and  during  his  natural  life  in  the 
Kentucky  State  Penitentiary.  M.  T.  Steele,  Foreman.'* 

Tbc  court  overruled  the  prisoner's  motion  for  a  new  trial,  and  pronounced  sen- 
tence in  aooordanoe  wfth  the  verdict,  and  thereupon  cnms-*!  for  the  prf^oner  prayed 
an  appeal  to  the  Court  of  Appeals,  which  was  granted,  and  the  prisoner  was  remanded 
to  jafl. 

A  fan  report  of  the  trial  and  conviction  of  Thomws  Buford  under  the  indictment 
for  the  murder  of  Judge  Elliott— embracing  the  evidence,  the  various  rulings  of  the 
eonrt,  and  the  argument  of  counsel  both  for  and  against  the  accused— edited  by  Henry 
T.  Stanton,  Ek].,  it  1«  announced,  will  be  published  at  an  early  date  by  the  Kentwdky 
Ymmof^  at  Frankfort,  Ky. 
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COURT  OF  APPEALS  OP  KENTUCKY. 

JidfM  U  OIIIm  at  the  Urn*  the  DeelilOBi  Beported  U  this  YoliBe  were  Beadered. 

Hon.  WILLIAM  LINDSAY. Cmxr  JURIC&......^..... CUNTON. 

Hon.  WILLIAM  a  PRYOR Judob... ^ Nkwcastlb. 

Hon.  MARTIN  H.  COFER ^ JUDOB... EuzABCiBTOWir. 

Hon.  JOHN  M.  ELLIOTT » JuDGC^ ^ ^ Catlettsbubo. 

On  the  first  Mondajr  in  August,  1878,  Hon.  Thomas  H.  Hlnee  was  elected  as  the  suc- 
cessor of  Chief  Justice  Lindsay  for  the  term  of  eight  yean. 

The  Geart  at  Iti  Meetlag  the  First  Xoaday  la  Heptember,  1878»  was  eoasUtated  as 

Ibllows : 

Hon.  WILLIAM  8.  PRYOR Chief  JusncB. » Newcahtle. 

Hon.  MARTIN  H.  OOFER  .....^ Judge ^..,..,^ ....Eldabxthtown. 

Hon.  JOHN  M.  ELLIOTT Judge- ^ CATLBTiSBuao. 

Hon.  THOMAS  H.  HINES ^ JUDGE. Bowuko  Green. 

Judge  Elliott  was  killed  March  26, 1879.    (See  pages  sly  and  xy.) 

Hon.  Thomas  F.  Haigis  was  elected  May  12,  1879,  to  fill  the  vacancy  occasioned  by 

the  death  of  Judge  Elliott  for  the  unexpired  part  of  his  term,  and  was  commissioned 

May  81, 1879. 

After  Hon.  Thomas  F.  Hargls  took  his  seat  the  Court  was  constituted  as  follows: 

Hon.  WILLIAM  a  PRYOR. Chief  Jusncx. Newcastle. 

Hon.  MARTIN  H.  COFER Judge. ^ Elxzabetbtowh. 

Hon.  THOMAS  F.  HARGIS Judge. Carlisle. 

Hon.  THOMAS  H.  HINES Judge. J3owlu(0  Green. 


OFFICERS  OF  THE  COURT  OF  APPEALS. 

THOMAS  E.  MOSS Attorney-genebau 

W.  P.  D.  BUSH Repohteb. 

THOMAS  C.  JONES ^lerk. 

VIRGIL  HEWITT Deputy  Clerk. 

GEORGE  A.  ROBERTSON- 8ergea»t-at-arm& 

A.  W.  VALLANDINGHAM Tipstaff. 

WILLIAM  FRENCH Janitor. 


TERMS  OF  THE  COURT  OF  APPEALS. 

8«asiona  held  In  Frankfort,  Ky. 

January  Term  commences  first  Monday  in  January. 
Septemrer  Term  commences  flrat  Monday  in  September. 


Note.— By  stating  separately  each  legal  proposition  discussed  in  their  briefs,  and 
the  authorities  relied  upon  in  support  of  each  proposition,  as  indicated  in  Sec  766 
of  the  Code  of  1877,  counsel  will  much  oblige  The  Reporter. 
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DECISIONS 


OF  THE 


COURT  OF  APPEALS  OF  KENTUCKY. 


JAN^UART  TERM,   1878. 


Case  1— PETITION  ORDINARY— Mabch  21. 

Ray  V.  Sweeney. 

APPEAL  FBOM    GABBARD    COMMON    PLEAS    COUBT. 

1.  A  FossEasioir  which  bars  the  bioht  of  the  BEAL  OWNEB  TO 

BBOOVEB  liAKD  iovestB  the  tenant  in  poesession  with  title,  upon 
which,  if  he  saheequently  gets  out  of  possession,  he  may  maintain 
ejectment. 

2.  The  words  **real  estate"  and  *'land"  in  a  statute,  mean  lands,  tene- 

ments, and  hereditaments,  and  all  rights  thereto  and  interests 
therein,  other  than  a  chattel  interest.  (Sec.  13,  chap.  21,  G^n. 
Stet.) 

3.  Ax  EASEMENT  OF  LIGHT  AND  AIB  is  an  incorporeal  hereditament,  and 

like  all  other  easements  upon  or  in  land,  is  an  interest  in  the  land. 
(Wash,  on  Eas.  and  Serv.  3,  14,  240.) 

4.  Fifteen  years'  advebse  enjoyment  of  an  easement  in  or  upon 

LAND  will  not  only  har  an  action  to  deprive  the  person,  so  enjoying^ 
of  the  right  to  the  easement,  hut  will  enable  him  to  vindicate  his 
right  by  appropriate  action. 

5.  The  statute  of  umitations  never  begins  to  run  until  a  cause 

OF  action  has  accrued  to  the  adverse  party,  which  he  has 
omitted  to  enforce,  so  that  no  right  can  be  lost  or  acquired  by  vir- 
tue of  the  statute,  when  there  has  been  no  act  done  by  the  one  for 
which  the  law  gives  a  remedy,  by  action,  to  the  other. 

6.  Ancient  lights. — ^The  doctrine  of  the  English  common  law,  in 

respect  to  ancient  lights,  is  not  and  never  was  in  force  in  this  state. 
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What  is  gaid  in  Manier  v,  Myers,  i&c,  4  B.  Mon,  514,  in  reference 
to  the  common-law  doctrine  of  ancient  lights,  is  mere  dictum, 

7.  The  ooicmok  law  of  England  of  a  general  nature,  and  not  local 

to  that  kingdom,  in  force  prior  to  the  fourth  year  of  the  reign  of 
James  I  (March  24,  1607),  was  adopted  by  act  of  the  Virginia  con- 
vention of  1776.    (M.  &  B.'s  Stat.  612.) 

8.  AU  laws  in  fores  in  Virginia  June  1, 1792,  of  a  general  nature,  and  not 

local  to  that  state,  and  not  repugnant  to  the  constitution  of  this 
state,  were  adopted  by  the  constitution  of  this  state. 

9.  The  Revised  Statutes  of  this  state  repealed  certain  statutes  of  Virginia 

and  England,  as  do  the  General  Statutes,  but  neither  repeals  the 
common  law  of  England. 

10.  Only  such  principles  and  rules  as  constitute  a  part  of  the  common  law 
prior  to  the  fourth  year  of  the  reign  of  James  /,  are  or  ever  were  in 
force  in  this  state. 

11.  When  it  is  sought  to  enforce  in  this  state  any  rule  of  the  English  common 
law  as  such,  independently  of  its  soundness  in  principle,  it  ought 
to  appear  that  it  was  established  and  recognized  as  the  law  of  Eng- 
land prior  to  March  24,  1607. 

12.  The  Enolibh  goicmon  law  in  reference  to  ancient  lights  was 
established  long  after  1607,  as  shown  in  the  opinion  herein. 

The  custom  of  London,  that  one  might  not  erect  a  new  house 
upon  a  vacant  lot  so  as  to  obscure  the  windows  of  an  ancient  house, 
as  shown  in  Calthrop's  Reports  (1661),  does  not  militate  against  the 
above  conclusion,  because  it  was  only  the  common  law  of  a  general 
nature,  which  was  adopted  in  Virginia  and  Kentucky. 

The  doctrine  in  reference  to  ancient  lights,  established  in  the  various 
states,'  and  the  decisions  of  the  courts  therein  in  reference  thereto, 
are  stated  in  the  opinion  herein. 

13.  By  the  sale  of  a  vacant  lot  in  a  town  or  city,  the  vendor 

DOES  NOT  part,  BY  IMPLICATION,  WITH  THE  RIGHT  TO  BUILD  UPON 

HIS  ADJACENT  VACANT  LOT  SO  as  to  obstruct  windows  or  doors  placed 
by  his  vendee  in  a  house  erected  on  his  lot;  and  any  damage  result- 
ing from  the  erection  of  buildings  on  the  vacant  lot  by  the  vendor, 
without  negligence  or  improper  conduct,  must  be  borne  as  an  in- 
cident to  the  ownership  of  adjacent  property. 

BURDETT  &  HOPPER  for  appellant. 

1.  The  English  doctrine  of  ancient  lights  and  implied  grants  has 
no  application  in  this  state.  Our  ancestors  did  not  bring  with  them  all 
the  English  common  law,  but  only  so  much  of  it  as  suited  the  condition 
of  this  country.  (1  Tucker's  Blackstone,  8,  9.)  If  not  repealed  by  the 
Revised  and  General  Statutes  the  English  doctrine  is  inconsistent  with 
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natural  justice,  and  hence  must  be  considered  as  not  adapted  to  this 
country. 

2.  When  Sweeney  built  his  house  upon  the  line  of  his  lot,  and  left  a 
door  there,  he  knew  that  Ray,  the  owner  of  the  adjacent  lot,  had  as 
gmit  a  right  to  build  to  the  line  as  he  had. 

S.  It  is  conceded  that  an  ancient  light  can  not  be  claimed  in  the 
absence  of  an  express  grant,  unless  it  has  been  enjoyed  for  fifteen 
years. 

In  order  to  establish  title  to  land  by  limitation  the  claim  must  be 
adverse.  Light  and  air  are  not  subject  to  appropriation  or  adverse 
cUim. 

4.  An  adverse  claim  is  a  right  of  action  in  the  other  party  for  the 
thing  claimed.  No  such  right  of  action  exists  for  light  or  air,  and  there- 
fore there  can  be  no  adverse  user  or  claim  of  either.  No  prescriptivb 
right  can  be  acquired  to  light  or  air.  (Parker  v.  Foote,  19  Wend.  309; 
Rogers  T.  Sawin,  10  Gray,  376;  Pierre  v.  Femald,  26  Maine,  436;  Napier 
V.  Buiwinkle,  5  Rich.  311;  Haverstick  v.  Sipe,  33  Penn.  St.  368; 
Hubbard  v.  Town,  38  Vermont,  295;  Ward  v.  Neal,  37  Ala.  500;  Mul- 
len V.  Striker,  19  Ohio,  135;  Carrig  v.  Dee,  14  Gray,  583;  Richardson  v. 
Pond,  15  Gray,  387;  Fifty  Associates  v.  Tudor,  6  Gray,  255;  Collier  v. 
Pierce,  7  Gray,  18;  Randall  v.  Sanderstin,  111  Mass.  114;  Paine  v. 
Boston,  4  Allen,  168;  Brooks  v.  Reynolds,  106  Mass.  31 ;  Royce  v.  Gug- 
genheim, 106  Mass.  201;  Palmer  v.  Wetmore,  2  Sandf.  316;  Myers  v. 
Genunel,  10  Barb.  537;  Morrison  v.  Marquardt,  24  Iowa,  35;  Hieatt  v. 
Morris,  10  Ohio  8t  523;  Washburn  on  Eas.  and  Serv.  497,  498,  506; 
Cherry  ▼.  Stein,  11  Md.  1.) 

5.  The  first  purchaser  does  not  acquire  a  dominant  estate  unless 
there  is  an  express  grant  to  that  effect.  Nicholas  v.  Chamberlain,  Cro. 
(Jac.)  121,  relates  to  lead  pipes  under  the  surface  of  the  land,  and  not  to 
air  or  light.  In  Janes  v.  Jenkins,  34  Md.  1,  much  stress  is  laid  upon  the 
terms  of  the  deed. 

6.  The  English  doctrine  is  disapproved.  (2  Washburn  on  Real  Estate, 
316,  318,  top  pp.;  Myers  v.  Gemmel,  2  Barb.  537;  Parker  v.  Foote,  19 
Wend.  309 ;  Morrison  v.  Marquardt,  24  Iowa,  35 ;  Haverstick  v.  Sipe,  33 
Penn.  St.  368;  Mullen  v.  Strieker,  19  Ohio  St.  145;  Rogers  v.  Sawin,  10 
Gray,  376 ;  Carrig  v.  Dee,  14  Gray,  583.) 

7.  A  grant  of  light  or  air  can  only  be  implied  in  cases  of  absolute 
nece«ity.  (1  Saunders,  323,  note  6;  Holmes  v.  Elliott,  2  Bing.  76; 
Proctor  v.  Hodgson,  29  Eng.  L.  &  E.  453 ;  Wash,  on  Eas.  and  Serv.  586, 
587;  Gerber  v.  Grabel,  16  111.  221.)  But  the  broader  ground  is  con- 
tended for,  that  in  no  stiite  of  case  can  the  easement  of  light  or  air 
be  implied.  (Mullen  v.  Strieker,  19  Ohio,  135;  Cherry  v.  Stein,  11 
Md.  1.) 
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B.  M.  &  W.  O.  BRADLEY  for  appellee. 

1.  The  common  law  of  England  prior  to  fourth  year  of  James  I 
(1607)  is  in  force  in  this  state.  (Sec.  8,  art  8,  Const.  Ky. ;  Hunt  v. 
Wamicke,  Hard.  62;  Gen.  Stat.  137.) 

2.  The  leading  case  holding  doctrine  **  ancient  lights,"  unknown  to 
common  law  of  England  prior  to  April  19,  1775  (Parker  y.  Foote,  19 
Wend.  309),  and  upon  which  all  the  decisions  adverse  to  that  doctrine 
are  founded,  is  a  plain  but  popular  error.  The  doctrine  was  recognized 
in  1  Leon,  168  (1554) ;  S.  C.  Cro.  Eliz.  118  (1582) ;  Aldred's  case,  5  Ck)ke, 
104  (1611);  Ryppon  v.  Bowles,  3  Cro.  (Jac.)  373  (1615) ;  Lewis  v.  Price, 
Spring  Assizes,  176,  notes  p.  175,  3  Saund.  (1761). 

8.  Time  out  of  mind  enjoyment  was  fixed  at  a  period  commencing 
before  Richard  I.  Reduced  to  sixty  years,  reign  of  Henry  VIII,  after- 
ward to  thirty  years,  and  then  to  twenty  years.  (Hale's  Hist.  Com. 
Law;  Tomlin's  Law  Die,  "Prescription.")  Under  our  law  reduced 
to  fifteen  years.    (See  Gen.  Stat.) 

4.  Uninterrupted  enjoyment  of  light,  air,  water,  or  any  other  ease- 
ment for  twenty  years  afiords  ground  for  presuming  a  right.  (Yard  v. 
Ford,  2  Saund.  174;  Cross  v.  Lewis,  2  Barn.  &  Cress.  636;  Williams  v. 
Morland,  ibid.  915;  S.  C.  4,  Dow  &  Rye,  234;  Ibid,  588;  Livett  v. 
Wilson,  3  Bing.  115.) 

5.  An  obstruction  of  ancient  lights  is  a  nuisance,  and  for  such 
obstruction  the  party  injured  hath  an  action  on  the  case.  (Lewis  v. 
Price,  supra;  Black.'s  Com.,  star-pages  217,  220,  402;  2  Comyns's  Dig., 
"  Action  on  the  Case ; "  9  Co.  58 ;  F.  N.  B.  154 ;  9  Reps.  58 ;  Cro.  Eliz. 
118;  1  Leon,  168;  3  Salk.  247,  259.) 

6.  The  doctrine  of  limitation  is  analogous  to  prescription.  The 
decisions  contra  ancient  lights  are  based  upon  a  confounding  of  the 
two  doctrines.  Limitation  is  founded  upon  the  actual  adverse  hold- 
ing of  a  thing  corporeal;  prescription,  the  adverse  use  of  a  thing  incor- 
poreal, a  mere  enjoyment  of  that  which  another  hath  the  right  to  dis- 
continue for  the  period  of  limitation,  and  a  user  of  which  presumes  an 
agreement  or  covenant,  and  this  proscription  exists  in  light,  air,  water, 
etc.  (2  B.  &  Cr.  691 ;  2  ibid,  340 ;  Sherman  v.  Day,  4  Burr,  244 ;  3  Camp. 
514;  Ingraham  v.  Hutchinson,  2  Conn.  590;  Million  v.  Riley,  1  Dana, 
362 ;  Keasy  v.  City  of  Louisville,  4  Dana,  154 ;  Manier  v.  Myers,  4  B. 
Mon.  520;  City  of  Louisville  V.  Rolling  Mill  Co.,  3  Bush,  426;  Newman's 
PI.  &  Pr.  160 ;  Kent's  Com.,  star-page  488.)  The  cases  in  United  States 
holding  that  the  doctrine  of  ancient  lights  does  not  apply  here  because 
this  is  a  growing  country,  furnish  the  best  reason  why  the  rule  should 
be  held  applicable,  for  if  applicable  in  a  crowded  country,  more  the 
reason  and  greater  the  facilities  in  an  open,  growing  country.  In  nearly 
all  the  states  which  have  dispensed  with  this  time-honored  doctrine,  the 
resalt  has  been  attained  by  overruling  opinions  upholding  the  rule.    In 
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Maryland,  Cherry  v.  Stein,  11  Md.  1-24,  overrules  Wright  v.  Freeman, 
5  Harr.  &  J.,  4,  77.  Id  South  Carolina  Napier  v.  Bulwinkle,  1  Rich. 
361,  oYemiles  MeCready  v.  Thomson,  1  Dud.  L.  &  E.  131.  The  quea- 
tioo  has  also  been  decided  both  ways  in  Massachusetts  and  Alabama. 
In  Maine  the  statute  repeals  the  common  law. 

The  doctrine  has  been  fully  recognized  in  Illinois  (26  111.  219),  in 
New  Jersey  (1  Green  Chy.  64),  in  Louisiana  (Lou.  Ann.  407),  and  in 
Kentucky  (Keasy  v.  City  of  Louisville,  4  Dana,  164;  Manier  v.  Myers, 
4  B.  Men.  520;  City  of  Louisville  v.  Boiling  Mill,  8  Bush,  426). 

7.  Long  acquiescence  and  clear  recognition  of  the  doctrine  by  the 
people  of  the  state  should  be  held  conclusive  of  its  existence  and  appli- 
cation. This  court  has  gone  so  far  in  this  principle  of  general  acquies- 
cence as  to  declare  that  notwithstanding  a  statute  is  unconstitutional, 
such  acquiescence  gives  satisfactory  evidence  that  the  true  doctrine  on 
the  subject  is  different  from  that  expressed  in  the  fundamental  law. 
(Robinson  v.  Swope,.12  Bush,  21.) 

8u  Although  offense  indictable,  jury  may  give  smart-money.  This  is 
not  a  doable  punishment,  but  a  recompense  to  society  and  outraged  law 
on  the  one  hand,  and  to  the  individual  on  the  other.  (Chiles  v.  Drake, 
2  Met. ;  Maddox  v.  Jennings,  8  B.  Mon.  430.) 

9.  No  exception  or  objection  was  had  in  the  couribelow  to  the  instruc- 
tions  enunciating  the  principle  of  ancient  lights,  and  certainly  none 
can  be  entertained  here.  Appellant  himself  asked  for  an  instruction 
embodying  the  doctrine  contended  for.  (Sees.  338, 884,  Civil  Code,  and 
authorities  cited.) 

10.  This  court  will  not  reverse  except  for  error  to  the  prejudice  of 
substantial  rights  (sec.  7o6,  Civil  Code) ;  nor  will  it  reverse  for  error  in 
insftruction  as  to  one  point  when  the  verdict  is  clearly  right  on  another. 
(Lively  v.  Ball,  2  B.  Mon.  54.) 

[Note. — ^The  opinions  in  this  and  the  next  case  were  suspended  by 
petitions  for  rehearing  at  the  time  the  opinions  then  delivered  were  sent 
to  the  printer. — Rep.] 

JUDGE  OOFER  deuvebed  the  opinion  of  the  court. 

The  appellee  is  the  owner  of  a  lot  in  the  town  of  Lancas- 
ter on  which  is  situated  a  storehout^e.  In  the  rear  of  the  store- 
hooae  is  a  room  used  as  a  tailor's  shop  and  counting-room. 
The  north  end  of  the  counting-room  abuts  on  a  house  owned 
by  the  appellant^  and  th^  walls  of  the  two  houses  extend  to  the 
division-line  between  their  respective  proprietors.  The  west 
wall  of  appellee's  store  and  counting-room  extends  to  his  line 
on  that  side,  and  a  boilding  extending  along  the  whole  length 


6  BUSH'S  REPORTS.  [vol.  xiv. 

Ray  V.  8weeney. 


of  that  line  excludes  from  his  counting-room  light  and  air  on 
that  side.  East  of  his  store  is  a  building  adjoining  it  and  ex- 
tending about  to  the  partition  between  the  store  and  counting- 
room.  Immediately  east  of  the  counting-room  is  an  open  lot 
in  the  possession  of  and  claimed  by  the  appellant  and  having 
on  it  a  stable,  privy,  and  cistern,  used  in  connection  with  his 
house  abutting  on  the  north  end  of  the  store,  and  occupied  as 
a  residence.  In  the  wall  of  the  counting-room,  separating  it 
from  the  open  lot,  there  is  a  door  opening  out  into  add  a  win- 
dow overlooking  the  lot,  through  which  light  and  air  reach 
the  counting-room. 

In  December,  1875,  the  appellant  erected  a  small  wooden 
building  on  the  open  lot  opposite,  and  so  near  to  the  door  and 
window  in  the  counting-room  as  to  substantially  exclude  the 
light  and  air. 

To  recover  damages  for  the  injury  sustained  in  consequence 
of  the  obscuration  of  his  window  and  door  the  appellee  brought 
this  suit,  claiming  that  by  long-continued  and  uninterrupted 
enjoyment  of  light  and  air  flowing  into  his  counting-room 
over  appellant's  lot,  he  had  acquired  a  right  to  enjoy  them  as 
ancient  lights. 

The  appellant  answered  in  substance  denying  the  right 
of  the  appellee  to  the  enjoyment  of  the  window  and  door  as 
ancient  lights. 

Verdict  and  judgment  were  rendered  for  the  plaintiff,  and 
the  defendant  has  appealed. 

The  evidence  conduced  to  prove  that  appellee's  lot,  and 
the  open  lot  upon  which  the  appellant  erected  the  building 
complained  of,  as  well  as  that  on  which  appellant's  dwelling- 
house  stands,  are  all  parts  of  lot  number  eight  in  the  plan 
of  the  town ;  that  about  the  year  1855  the  whole  of  that 
lot  belonged  to  Phillips  &  West;  that  during  that  year  they 
sold  appellee's  lot  *o  Bryant,  retaining  the  residue;  that  some 
time  thereafter,  but  precisely  when  the  evidence  does  not  show, 
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Bryant  erected  the  storehouse  and  counting-room^  and  made 
the  door  and  window  in  the  east  wall  of  the  latter ;  that  Bry- 
ant subsequently  sold  and  conveyed  the  lot  to  Phillips^  and 
Phillips  sold  it  to  appellee;  and  that  from  the  time  the  store 
and  counting-room  were  erected,  up  to  the  erection  of  the 
building  now  complained  of,  a  period  of  not  less  than  twenty 
years,  light  and  air  had  been  supplied  to  the  counting-room 
through  that  door  and  window. 

The  evidence  also  showed  that  the  appellant's  open  lot  was 
exposed  to  view  from  the  door  and  window  in  the  counting- 
room,  and  that  his  family,  when  he  occupied  his  dwelling,  and 
the  fiimilies  of  his  tenants,  when  the  house  was  rented,  were  in 
oonsequence  more  or  less  annoyed. 

Having  enjoyed  light  and  air  flowing  into  his  counting- 
room  over  the  appellant's  lot  for  a  period  of  more  than  fifteen 
years,  it  is  claimed  for  the  appellee  that  he  thereby  acquired  a 
right  to  the  perpetual  enjoyment  of  the  easement. 

Our  statute  of  limitations  limits  an  action  for  the  recov- 
ery of  real  estate  to  fifteen  years  after  the  right  to  institute  it 
fir9t  accrued  to  the  plaintiff  or  the  person  through  whom 
he  claims ;  and  it  has  been  held  by  this  court  that  a  posses- 
sion which  bars  the  right  of  the  real  owner  to  recover  land 
invests  the  tenant  in  possession  with  title  upon  which,  if  he 
subsequently  gets  out  of  possession,  he  may  maintain  eject- 
ment. And  the  statute  provides  that  the  words  "  real  estate  " 
or  land,  in  a  statute,  shall  be  construed  to  mean  lands,  tene- 
ments, and  hereditaments,  and  all  rights  thereto  and  interests 
therein  other  than  a  chattel  interest.  (Sec.  13,  chap.  21,  Gen. 
Stat.) 

An  easement  of  light  and  air  is  an  incorporeal  heredita- 
ment, and  like  all  other  casements  upon  or  in  land,  is  an  inter- 
est in  the  land.     (Wash,  on  Eas.  and  Serv.  3,  14,  240.) 

Fifteen  years'  adverse  enjoyment  of  an  casement  in  or  upon 
land  will  therefore  not  only  bar  an  action  to  deprive  the  per- 
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son,  SO  enjoying,  of  the  right  to  the  easement,  but  will  enable, 
him  to  vindicate  his  right  by  appropriate  action. 

It  results  therefore  that  the  appellee,  having  enjoyed  an 
easement  of  light  and  air  over  the  appellant's  open  lot  for  a 
period  of  more  than  fifteen  years,  has  acquired  a  right  to  its 
continued  enjoyment  if  his  pad  enjoyment  luia  been  adverse 
within  the  meaning  of  the  statute  of  limitations. 

But  under  our  statute  limitation  never  begins  to  run  until 
a  cause  of  action  has  accrued  to  the  adverse  party,  which  he 
has  omitted  to  enforce;  so  that  no  right  can  be  lost  or  acquired 
by  virtue  of  the  statute  where  there  has  been  no  act  done  by 
the  one  for  which  the  law  gives  a  remedy,  by  action,  to  the 
other;  and  it  is  conceded  in  this  case  that  the  appellee  never 
had  a  cause  of  action  against  the  appellant  or  his  vendors  for 
any  act  of  his  or  theirs  in  erecting  the  counting-room  and 
opening  and  continuing  the  door  and  window  on  the  side  ad- 
joining and  overlooking  the  appellant's  lot. 

This  is  fatal  to  the  appellee's  claim  so  far  as  it  is  attempted 
to  base  it  on  the  statute  of  limitations.  (See  Hubbard  v.  Town, 
3  Vt.  298.) 

But  it  is  contended  that  the  doctrine  of  the  English  com* 
mon  law  in  respect  to  ancient  lights  is  in  force  here,  and  the 
action  may  be  maintained  on  that  doctrine. 

Counsel  for  the  appellant  deny  that  the  law  of  ancient 
lights  was  ever  in  force  in  this  state,  and  thus  is  presented  the 
principal  question  for  decision. 

This  court  has  never  passed  upon  the  question.  It  was 
referred  to  arguendo  in  the  opinion  in  Manier  v.  Myers  & 
Johns,  4  B.  Mon.  514,  and  tacitly  recognized  as  the  law  of 
this  state;  but  the  question  was  not  involved  in  the  case,  and 
its  foundation  was  not  examined  into  in  the  opinion,  and  what 
was  there  said  was  mere  dictum,  and  is  only  entitled  to  the 
weight  due  to  the  individual  opinions  of  the  eminent  men 
then  on  this  bench. 
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By  an  act  of  the  Virginia  convention  of  1776  it  was 
declared  "  that  the  common  law  of  England^  all  statutes  or 
acts  of  parliament  made  in  aid  of  the  common  law  prior  to 
the  fourth  year  of  the  reign  of  King  James  I,  and  which  are 
of  a  general  nature,  and  not  local  to  that  kingdom  .... 
shall  be  the  rule  of  decision,  and  shall  be  considered  in  full 
force,  until  the  same  shall  be  altered  by  the  legislative  power 
of  this  colony.^'     (M.  &  B.  Stat.  612.) 

The  present  constitution  provides,  and  previous  constitu- 
tions in  substance  provided,  that  ''all  laws  which  on  the 
first  day  of  June,  1792,  were  in  force  in  the  state  of  Virginia, 
and  which  are  of  a  general  nature,  and  not  local  to  that  state, 
and  not  repugnant  to  this  constitution,  nor  to  the  laws  which 
liave  been  enacted  by  the  General  Assembly  of  the  common- 
wealth, shall  be  in  force  in  this  state  until  they  shall  be  altered 
or  repealed  by  the  General  Assembly." 

The  Revised  Statutes  repealed  certain  statutes  of  Virginia 
and  of  England,  as  do  the  Greneral  Statutes,  but  neither  repeals 
the  common  law  of  England. 

It  has  been  stated  in  argument  in  another  case,  if  not  in 
this,  that  between  1776  and  1792  the  legislature  of  Virginia 
repealed  the  act  of  1776,  section  6  of  which  we  have  already 
quote<1,  and  that  therefore  the  common  law  of  England  is  not 
in  force  here  by  virtue  of  that  act  and  of  the  provisions  of 
our  several  constitutions. 

No  such  statute  as  that  by  which  the  act  of  1776  is  sup- 
posed to  have  been  repealed  has  .ever  been  published  among 
the  laws  in  force  in  this  state,  and  if  any  such  existed  it  was 
unknown  to  this  court  in  1806,  when,  in  deciding  the  case  of 
Hant  v.  Warnicke,  Hard.  62,  it  was  held  that  the  common 
law  was  in  force  here  in  virtue  of  the  act  of  1776,  and  although 
we  do  not  know  of  any  other  case  in  which  the  existence  here 
of  the  English  common  law  is  so  distinctly  recognized  as  in 
that  case,  yet  there  are  very  many  cases  the  decisions  in  which 
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were  based  on  its  assumed  existence^  and  of  its  existence  in 
&ct  we  entertain  no  doubt  whatever 

But  only  such  principles  and  rules  as  constituted  a  part  of 
the  common  law  prior  to  the  fourth  year  of  the  reign  of  James 
I  are  or  ever  were  in  force  in  this  state.  This  is  clearly 
implied  in  the  act  of  1776.  To  declare  that  the  common  law 
and  statutes  enacted  prior  to  that  time  should  be  in  force^  was 
equivalent  to  declaring  that  no  rule  of  the  common  law  not 
then  recognized  and  in  force  in  England  should  be  recognized 
and  enforced  here. 

James  I  ascended  the  throne  of  England  in  1603,  March 
24,  and  the  fourth  year  of  his  reign  commenced  March  24, 
1607^  and  when  it  is  sought  to  enforce  in  this  state  any  rule  of 
English  common  law  as  such,  independently  of  its  soundness 
in  principle^  it  ought  to  appear  that  it  was  established  and  rec- 
ognized as  the  law  of  England  prior  to  the  latter  date. 

The  Supreme  Court  of  New  York,  in  Parker  v.  Foote,  19 
Wend.  309,  said  it  would  be  difficult  to  prove  that  the  rule  re- 
specting ancient  lights  was  known  to  the  common  law  of  Eng- 
land previous  to  April  19, 1775.  "  There  were,"  said  Bronson, 
J.,  "  two  niai-prius  decisions  at  an  earlier  day,  Lewis  v.  Price, 
in  1761,  and  Dungall  v.  Wilson,  in  1763,  but  the  doctrine  was 
not  sanctioned  in  Westminster  Hall  until  1786,  when  the  case 
of  Darwin  v.  Upton  was  decided  by  the  K.  B.,  2  Saund.  175, 
note  2.  This  was  clearly  a  departure  from  the  old  law. 
(Bury  V.  Pope,  Cro.  Eliz.  118.'') 

Mr.  Washburn,  in  his  treatise  on  the  law  of  Easements 
and  Servitudes,  p.  576,  referring  to  the  case  of  Parker  v. 
Foote,  and  the  foregoing  remarks  of  Bronson,  J.,  says  that 
"in  Calthrop's  Reports,  published  in  1661,  p.  3-8,  it  is  shown 
that  by  the  custom  of  London  one  might  not  erect  a  new  house 
upon  a  vacant  lot  so  as  to  obscure  the  windows  of  an  ancient 
house,  for  the  ancient  house  had  by  the  enjoyment  acquired 
an  easement  of  light  by  prescription.'' 
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This  discovery  of  the  learned  author  does  not  militate 
against  the  conclusion  reached  by  the  New  York  court,  but 
that  he  found  no  other  case  than  that  cited  very  strongly  con- 
firms the  truth  of  what  the  court  said. 

It  was  only  the  common  law  of  a  general  nature  and  not 
local  to  the  kingdom  of  Great  Britain  that  was  declared  by 
legislative  authority  to  be  in  force,  either  in  New  York,  Vir- 
ginia, or  Kentucky,  or  indeed  in  any  of  the  states  of  the 
Union;  and  as  the  case  in  Calthrop,  and  the  only  one  prior 
in  date  to  1761,  cited  by  Mr.  Washburn,  and  presumably  the 
only  one  to  be  found  in  any  English  book  of  reports  of  older 
date,  was  based  on  a  local  custom  in  the  city  of  London,  we 
hazard  nothing  in  following  the  Supreme  Court  of  New  York 
in  holding  that  the  English  common  law  respecting  ancient 
lights  never  had  an  existence  in  this  state. 

But  so  &r  as  the  English  rule  is  based  upon  sound  princi- 
ples and  natural  justice  it  may  be  in  force  here,  not  indeed 
because  it  is  law  in  England,  but  because,  being  based  on  sound 
reason,  it  is  law  every  where. 

The  English  rule  is  based  on  the  ground  that  long-con- 
tinued and  uninterrupted  enjoyment  of  light  and  air  flowing 
into  one's  house  laterally  across  his  neighbor's  ground  is  evi- 
dence of  a  grant,  or,  what  is  the  same  thing,  of  an  agreement 
on  the  neighbor's  part  not  to  obstruct  the  lights;  and  the 
period  of  enjoyment  necessary  to  furnish  satisfactory  evidence 
of  a  grant  or  agreement  not  to  obstruct  the  flow  of  light  and 
air  is  fixed  in  analogy  to  the  period  of  adverse  enjoyment 
necessary  to  create  presumptive  evidence  of  a  grant  of  land. 

Bat  the  distinction  between  the  adverse  holding  of  land 
tod  the  mere  enjoyment  of  light  and  air  flowing  into  one's 
bouse  over  the  adjacent  land  of  his  neighbor  is  quite  obvious. 

The  adverse  holding  of  one's  land,  if  wrongful,  is  a  con- 
tinuing injury  to  him,  and  aflbrds  him  a  right  of  action  by 
which  such  injury  may  be  redressed.     His  long -continued 
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acquiescence  in  such  holding  can  only  be  rationally  accounted 
for  by  presuming  that  it  was  rightful. 

But  how  can  any  such  presumption  apply  to  this  case? 

The  erection  of  the  counting-room  by  the  appellee  on  the 
line  between  him  and  the  appellant  was  no  violation  of  the 
right  of  the  latter;  he  could  neither  complain  of  nor  prevent 
it  by  any  kind  of  legal  means.  The  appellee  had  an  un- 
doubted right  to  do  just  what  he  did.  There  was  no  interfer- 
ence with  the  rights  of  the  appellant,  and  therefore  no  occasion 
or  opportunity  to  assert  his  dissent,  and  it  is  difficult  to  see 
upon  what  foundation  the  presumption  of  a  grant  can  be 
based.  No  grant  was  necessary  to  authorize  any  thing  the 
appellee  did;  he  had  the  right  to  do  it  without  a  grant,  and 
therefore  the  fact  that  he  did  it  furnishes  no  ground  for  pre- 
suming a  grant.  In  doing  it,  he  did  no  wrong  to  the  appel- 
lant, and  as  lapse  of  time  and  the  presumption  arising  there- 
from are  resorted  to  only  to  justify  one  in  doing  that  which 
would  otherwise  be  a  usurpation  of  the  rights  of  another, 
there  is  neither  occasion  or  ground  for  any  such  presumption 
in  this  case. 

Suppose  the  appellee's  vendor,  Bryant,  instead  of  making 
a  door  and  window,  had  built  his  wall  without  openings,  and 
had  enjoyed  for  twenty  years  the  benefit  of  the  sunlight  and 
air  coming  against  the  wall  from  appellee's  lot  whereby  the 
wall  was  kept  dry  and  preserved  against  the  ravages  of  damp- 
ness, and  the  appellant  had  erected  a  parallel  wall  on  his  own 
lot  whereby  light  and  air  were  excluded,  and  in  consequence 
the  wall  became  damp  and  was  injured  or  his  house  made 
damp  whereby  his  goods  were  spoiled,  why  not,  upon  the  same 
ground  upon  which  a  grant  of  an  easement  of  light  and  air 
entering  at  the  openings  is  presumed,  presume  a  grant  of  an 
easement  of  light  and  air  for  the  preservation  of  the  solid  wall 
and  the  dryness  of  the  interior  of  the  house?  And  where  is 
this  doctrine  of  presumed  grants  to  end  if  the  principle  upon 
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which  such  grants  of  easements  of  light  and  air  is  sought  to 
be  sustained  is  sound? 

In  Parker  v.  Foote,  19  Wend.  316,  Justice  Bronson,  after 
stating  that  most  of  the  cases  in  which  it  had  been  held  that 
the  right  to  incorporeal  hereditaments  may  be  acquired  by 
long-continued  enjoyment  relate  to  ways,  commons,  markets, 
and  the  like,  where  the  user,  if  not  rightful,  was  an  immediate 
injury  to  the  person  against  whom  the  presumption  was  made, 
proceeds  as  follows:  "His  property  has  either  been  invaded  or 
his  beneficial  interest  in  it  has  been  rendered  less  valuable. 
The  injury  has  been  of  such  a  character  that  he  might  have 
immediate  redress  by  action.  But  in  the  case  of  windows 
overlooking  the  land  of  another,  the  injury,  if  any,  is  merely 
ideal  or  imaginary.  The  light  and  air  which  they  admit  are 
not  the  subjects  of  property  beyond  the  moment  of  actual 
occupancy,  and  for  overlooking  one's  privacy  no  action  can 
be  maintained.  The  party  has  no  remedy  but  to  build  on  the 
adjoining  land  opposite  the  offensive  window.  .  .  .  Upon 
what  principle  the  courts  in  England  have  applied  the  same 
rule  of  presumption  to  two  classes  of  cases  so  essentially  dif- 
ferent in  character,  I  have  been  unable  to  discover.  If  one 
commit  a  daily  trespass  on  the  land  of  another,  under  a  claim 
of  right  to  pass  over  or  feed  his  cattle  upon  it,  or  divert  the 
water  from  his  mill  or  throw  it  back  upon  his  land  or  machin- 
ery ;  in  these,  and  the  like  cases,  long-continued  acquiescence 
affords  strong  presumptive  evidence  of  right.  But  in  the 
case  of  lights  there  is  no  adverse  user,  nor  indeed  any  user 
whatever  of  another's  property,  and  no  foundation  is  laid  for 
indulging  any  presumption  against  the  rightful  owner.*' 

Again  he  says:  "The  learned  judges  who  have  laid  down 
this  doctrine  have  not  told  us  upon  what  principle  or  analogy 
of  the  law  it  can  be  maintained.  They  tell  us  a  man  may 
build  at  the  extremity  of  his  own  land,  and  that  he  may  laio- 
fuUy  have  windows  looking  out  upon  the  lands  of  his  neigh- 
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bora.  (2  Barn.  &  Cress.  686;  3  ib.  332.)  The  reason  why 
he  may  lawfully  have  such  windows  must  be  because  he  does 
his  neighbor  no  wrong;  and^  indeed,  so  it  is  adjudged,  as  we 
have  already  seen ;  and  yet,  somehow  or  other,  by  the  exercise 
of  a  lawful  right  in  his  own  land  for  twenty  years,  he  acquires 
a  beneficial  interest  in  the  land  of  his  neighbor. '^ 

We  can  add  nothing  to  this  reasoning.  It  seems  to  us  con- 
clusive. The  same  doctrine  has  been  held  in  Massachusetts, 
South  Carolina,  Maine,  Maryland,  Pennsylvania,  Alabama, 
West  Virginia,  Iowa,  Ohio,  Vermont,  and  Georgia;  and  in 
Connecticut  the  contrary  doctrine  once  held  is  now  discarded, 
while  in  Illinois,  New  Jersey,  and  Louisiana  the  English  doc- 
trine prevails.  (Rogers  v.  Sawin,  10  Gray,  376 ;  Napier  v. 
Bulwinkle,  5  Rich.  311;  Cherry  v.  Stein,  11  Md.  1;  Haver- 
stick  v,  Sipe,  33  Penn.  St.  368;  Pierre  v.  Fernald,  26  Me. 
436;  Ward  v.  Neal,  37  Ala.  500;  Powell  v.  Sims,  5  W.  Va.  1 ; 
Morrison  v.  Marquardt,  24  Iowa,  35;  Hieatt  v.  Morris,  10 
Ohio  St.  523;  Mullen  v.  Strieker,  19  Ohio  St.  142;  Hub- 
bard V.  Town,  33  Vt.  295;  Mitchell  v.  Mayer,  49  Ga.  19.) 

There  was  no  foundation  in  the  pleadings  for  that  part  of 
instruction  number  one,  given  by  the  court  on  the  motion  of 
the  appellee,  to  the  effect  that  the  counting-room  having  been 
erected  while  Phillips  &  West  were  the  owners  of  the  residue 
of  lot  No.  8,  the  dominant  estate  was  in  appellee,  and  appellant 
had  no  right  to  obstruct  the  door  and  window  in  appellee's 
house  by  erecting  a  building  on  the  adjacent  lot. 

The  appellee  based  his  right  to  recover  on  the  sole  ground 
that  he  had,  by  long-continued  enjoyment  of  light  and  air 
from  appellant^s  lot,  acquired  a  right  to  continue  to  enjoy  that 
easement.  Nor  would  the  instruction  have  been  correct  if  the 
facts  upon  which  it  was  based  had  been  alleged  and  proved  or 
admitted.  As  we  have  already  stated,  Bryant  bought  the  lot, 
and  himself  erected  the  counting-room,  and  placed  the  door 
and  window  in  it. 
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The  fact  that  he  bought  the  ground  of  Phillips  &  West, 
and  that  they  then  owned  the  adjacent  ground,  did  not  entitle 
Bryant  to  an  easement  of  light  and  air  over  their  adjacent 
ground  for  the  house  subsequently  erected  by  him. 

There  are  no  doubt  cases  in  which  the  grant  of  the  right 
to  enjoy  light  and  air  flowing  into  windows  over  the  land  adja- 
cent has  been  implied.  As  if  A  sells  a  house  with  windows 
overlooking  his  adjacent  land,  and  light  and  air  through  those 
windows  are  necessary  to  the  comfortable  enjoyment  of  the 
house,  under  some  circumstances,  A  may  not  afterward,  by 
building  on  the  adjacent  land  or  otherwise,  obstruct  the  flow 
of  light  and  air  so  as  materially  to  interfere  with  the  comfort- 
able enjoyment  of  the  house,  but  will  be  presumed  to  have 
granted  with  the  house  that  which  is  necessary  to  its  reason- 
able use  and  enjoyment.  (Story  v.  Odin,  12  Mass.  157;  Pal- 
mer V.  Fletcher,  1  Lev.  122;  Rosewell  v.  Pryor,  6  Mod.  116; 
U.  S.  V.  Appleton,  1  Sumn.  492.)  But  this  doctrine  is  not 
aniversally  recognized.  See  Morrison  v.  Marquardt,  24  Iowa, 
35,  where  the  cases  on  the  subject  are  ably  reviewed  by  C.  J. 
Dillon,  and  the  conclusion  reached,  though  not  applied  in  that 
case  and  not  necessary  to  its  decision,  that  it  is  not  a  principle 
of  the  law  of  this  country  "that  if  a  man  sells  a  house  with 
windows  and  doors  opening  into  his  vacant  ground,  he  or  his 
grantee  can  not  afterward  build  upon  such  vacant  ground  in 
sach  manner  as  seriously  to  obstruct  the  flow  of  light  and  air 
to  such  house  without  express  reservation  of  the  right  so  to  do. 
And  there  are  several  other  cases  to  the  same  effect.  (See 
Mullen  V.  Strieker,  19  Ohio  St.  142 ;  Maynard  v.  Esher,  17 
Penn.  St.  222 ;  Haverstick  v.  Sipe,  33  id.  368.) 

But  no  case  can  be  found,  in  this  country  at  least,  in  which 
it  has  been  held  that  by  the  sale  of  a  vacant  lot  in  a  town  or 
city  the  vendor  parts  by  implication  with  the  right  to  build 
apon  his  adjacent  vacant  lot  so  as  to  obstruct  windows  or  doors 
placed  by  his  vendee  in  a  house  erected  on  his  lot. 
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The  appellee  also  claimed  damages  for  an  alleged  increase 
of  danger  of  fire  from  the  proximity  of  the  a))pellant's  new 
building  to  his  store,  and  also  in  consequence  of  the  throwing 
of  water  from  appellant's  building  on  the  wall  of  his  counting- 
room. 

As  we  have  already  decided,  the  appellant  had  a  legal  right 
to  erect  the  building  complained  of,  and  any  damage  resulting 
therefrom  must  be  borne  as  an  incident  to  the  ownership  of 
adjacent  property. 

It  is  not  alleged  that  the  appellant's  building  was  not 
erected  in  a  proper  manner,  or  that  the  water  alleged  to  have 
been  thrown  upon  appellee's  building  was  thrown  there  in  con- 
sequence of  any  negligence  or  improper  conduct  on  appellant's 
part,  and  that  also  is  damnum  absque  injuria. 

The  instructions  of  the  court  did  not  conform  to  the  views 
herein  expressed,  and  for  that  reason  the  judgment  is  reversed, 
and  the  cause  is  remanded  for  a  new  trial  upon  ])rinciples  not 
inconsistent  with  this  opinion.  Chief  Justice  Lindsay  dis- 
senting. 

To  THE  PETITION  OF  COUNSEL  FOR  APPELLEE  FOB  A  REHEARING  JUDGE 
COFER  DELIVERED  THE  FOLLOWING  RESPONSE  OF  THE  COURT: 

We  merely  refer  by  way  of  response  to  the  petition  of  ap- 
pellee's counsel  for  a  rehearing  to  Agnus  v.  Dalton,  American 
Law  Reg.,  October,  1878,  in  which  Chief  Justice  Cockburn 
reviews  at  great  length  and  with  singular  ability  the  whole 
doctrine  of  easements  by  prescription,  including  that  of  an- 
cient lights,  as  established  by  the  adjudications  in  England. 
In  that  opinion  the  learned  judge,  after  referring  to  the  pro- 
visions of  the  French  and  Italian  codes,  fixing  thirty  years 
as  the  period  of  prescription,  and  that  in  all  other  cases  the 
right  can  only  be  founded  in  positive  proof  of  title  unless 
arising  from  the  disposition  of  a  common  owner,  declares  his 
own  opinion  of  the  English  rule  in  this  emphatic  language, 
viz:   "Thus   fictitious  presumptions,  with    us  the  arbitrary 
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creation  of  the  courts^  and  repugnant  at  once  to  common  sense 
and  the  consciences  of  the  judges  and  juries^  are  altogether 
got  rid  of." 

Again  he  says :  '^At  first  to  raise  this  presumption  it  was 
required  that  the  user  sliould  be  carried  back  as  far  as  living 
memory  would  go ;  but  after  the  statute  of  James  (limiting 
the  time  of  bringing  a  possessory  action  to  twenty  years)  user 
^  here  again  without  any  warrant  of  legislative  authority, 
and  by  the  arbitrary  ruling  of  the  judges,  held  to  be  sufficient 
to  raise  this  presumption  of  a  lost  grant,  and  juries  were  directed 
^  to  find  in  cases  in  which  no  one  had  the  faintest  belief  that 
any  grant  had  ever  existed,  and  where  the  presumption  was 
known  to  be  a  mere  fiction.     Well  might  Sir  W.  D.  Evans, 
whik  admitting  the  utility  of  this  doctrine,  say  that  its  intro- 
duction ''  was  a  perversion  of  legal  principles  and  an  unwar- 
rantable assumption  of  authority .'' 

The  courts  of  this  country  have  with  great  unanimity  de- 
termined not  to  be  guilty  of  these  unwarranted  assumptions  so 
severely  arraigned  by  the  chief  justice  of  the  country  where 
they  originated,  as-  repugnant  to  common  sense,  as  perversions 
of  legal  principles,  and  unwarranted  assumptions  of  authority. 
They  have  not  heretofore  obtained  judicial  sanction  in  this 
state,  and  being  well  satisfied  that  they  are  not  warranted,  we 
must  decline  to  sanction  them  now,  and  leave  the  legislature 
to  enact  measures  for  ripening  the  indulgence  of  one  person 
in  permitting  another  to  enjoy  light  and  air  coming  across  his 
land  into  an  absolute  right,  if  in  its  wisdom  it  believes  such  a 
rule  ought  to  exist. 
Petition  overruled. 
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Case  2— PETITION  EQUITY— April  12,  1878. 

Loeser  v.  Redd  &  Bro. 

appeal  from  louisville  chancery  court. 

1.  Errors  in  Assessments  to  pay  for  street  improvements  in  the 
CITY  OF  Louisville  may  be  corrected  by  the  courts  when  the 
property  to  be  assessed  is  bounded  by  principal  streets  or  laid  off 
into  squares. 

But  when  the  property  to  be  aneesed  is  not  bounded  by  principal 
streets  or  laid  off  into  squares,  the  council  must,  by  legislative  action, 
determine  what  contiguous  property  is  to  be  taxed,  and  the  extent 
to  which  it  is  to  be  taxed.  If,  in  such  a  case,  the  ordinance  is 
invalid  to  any  extent,  this  is  not  an  error  which  the  courts  can 
correct 

In  directing  thai  the  assessment  to  pay  for  the  improvement  on  Barret 
Avenue  should  extend  to  the  depth  of  two  hundred  and  fifty-two 
feet  on  the  east  side  and  one  hundred  and  forty-seven  and  one  half 
feet  on  the  west  side  of  said  avenue,  the  ordinance  was  invalid,  as 
decided  in  Preston  v.  Roberts,  12  Bush  570,  in  so  far  as  it  ex- 
tended the  assessment  on  the  east  side  beyond  one  hundred  and 
forty-seven  and  one  half  feet. 

The  contractor  who  made  the  improvement  on  Barret  Avenue  is  not 
entitled  to  recover  of  the  lot-owners  to  the  depth  of  one  hundred 
and  forty-seven  and  one  half  feet  what  he  failed  to  collect  to  the 
depth  of  two  hundred  and  fifty-two  feet  on  the  east  side  of  said 
avenue,  because  the  ordinance  under  which  the  improvement  was 
made  was  invalid  in  so  far  as  it  extended  the  assessment  beyond 
one  hundred  and  forty-seven  and  one  half  feet. 

M.  MUNDY  AND  E.  F.  TRABUE  for  appellahtt. 

1,  When  appellees  dealt  with  the  city  they  were  bound  to  take  notice 
of  the  extent  of  the  power  of  the  city  authorities,  and  that  the  law  had 
been  complied  with.  (Murphy  v.  City  of  Louisville,  9  Bush,  189;  Cray- 
craft,  Ac.  V.  Selvage,  Ac,  10  Bush,  698.) 

There  are  two  classes  of  acts  done  by  the  (General  Council  of  Louis- 
ville— one  legislative,  the  other  ministerial. 

If  the  charter  is  construed  to  give  the  courts  the  power  to  correct  the 
legislative  acts  of  the  council,  it  is  antagonistic  to  the  first  article  of  the 
constitution  of  this  state,  and  therefore  void.  The  power  to  correct 
must  refer  only  to  ministerial  acts  of  the  council.    In  the  former  case 
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the  acts  of  the  coaDcil  involve  the  use  of  discretion,  legislative  in  its 
character,  creating  and  fixing  rights  and  duties,  while  in  the  latter  the 
acts  of  the  council  are  purely  mechanical,  such  as  measurement,  calcu- 
lation, computation,  etc 

2.  When  the  land  contiguous  to  the  street  is  laid  out  into  scjuares  the 
act  of  the  council  in  directing  the  street  to  be  improved  is  ministerial, 
and  involves  no  discretion ;  but  when  the  contiguous  land  is  not  laid  out 
into  squares  the  ordinance  as  a  legislative  act  must  fix  the  depth  on 
each  side  to  which  the  assessment  shall  extend.  In  the  former  the 
legislature  fixed  the  district  t«)  be  taxed;  in  the  latter  the  council  fixes 
the  district  to  be  assessed,  and  exercises  a  legislative  discretion  which 
the  courts  can  not  limit  or  control  to  any  extent  whatever.  (Preston  v. 
Roberts,  12  Bush,  570.) 

W.  R  FLEBiING  fob  appellees. 

The  court  has  the  same  power  to  correct  apportionments  where  the 
tax  district  is  fixed  by  the  general  council  as  where  it  is  defined  into 
squares.  In  either  case  the  chancellor  does  not  make,  he  only  enforces 
the  law. 

JUDGE  PRYOR  delivered  the  opikion  of  the  court. 

The  claim  asserted  in  this  case  by  the  appellees  against  the 
appellant  originated  by  reason  of  the  decision  of  this  court 
in  the  case  of  Preston  v.  Roberts,  reported  in  12  Bush,  570. 

The  General  Council  of  the  city  of  Louisville  passed  an 
ordinance  for  the  improvement  of  Barret  Avenue,  and  directed 
that  the  assessment  to  pay  for  the  improvement  should  extend 
to  the  depth  of  two  hundred  and  fifty-two  feet  on  the  east 
side  and  one  hundred  and  forty-seven  and  one  half  feet  on 
the  west  side  of  the  avenue.  This  court  held  in  Preston  v, 
Roberts  that  the  ordinance  was  invalid,  in  so  far  as  it  extended 
the  assessment  on  the  east  side  beyond  one  hundred  and  forty- 
seven  and  one  half  feet;  in  other  words,  that  the  assessment 
should  have  been  made  of  the  same  depth  on  each  side  in 
order  to  produce  equality  in  the  burden  imposed.  The  con- 
tractor having  collected  the  money  due  from  the  parties  own- 
ing property  within  the  one  hundred  and  forty-seven  and  one 
half  feet  on  each  side  of  the  avenue,  and  being  unable  to  en- 
force any  collection  by  reason  of  the  assessment  made  upon 
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property  beyoud  the  one  hundred  and  forty-seven  and  one 
half  feet  on  the  east  side^  instituted  this  action  against  the 
appellants  owning  property  within  the  one  hundred  and  forty- 
seven  and  one  half  feet  to  recover  the  amount  he  failed  to  col- 
lect by  reason  of  the  invalid  ordinance,  upon  the  ground  that 
the  general  council  made  a  mistake  in  making  one  side  of 
the  taxing  district  larger  than  the  other,  and  that  the  chan- 
cellor had  the  power  to  correct  this  mistake  and  make  the 
property  within  the  one  hundred  and  forty-seven  and  one  half 
feet  assume  the  whole  burden. 

The  right  to  exercise  such  a  power  is  claimed  by  reason  of 
that  portion  of  the  city  charter  providing  "  and  no  error  in 
the  proceedings  of  the  general  council  shall  exempt  from 
payment  after  the  work  has  been  done  as  required  by  either 
the  ordinance  or  contract,  but  the  general  council  or  the 
courts  in  which  suits  may  be  pending  shall  make  all  rules  and 
corrections  and  orders  to  do  justice  to  the  parties  concerned." 

One  of  the  provisions  of  the  charter  in  regard  to  such  im- 
provements is  in  substance  that  'Hhe  improvement  shall  be 
made  at  the  exclusive  cost  of  the  owners  of  lots  in  each 
fourth  of  a  square  to  be  equally  apportioned  by  the  general 
council  according  to  the  number  of  square  feet  owned  by 
them  respectively,  etc."  Under  this  provision  of  the  char- 
ter, where  the  property  is  bounded  on  all  sides  by  principal 
streets,  or  the  territory  is  laid  off  into  squares,  there  is  no  dif- 
ficulty in  making  the  assessment;  the  charter  in  such  a  case 
has  provided  the  manner  in  which  the  assessment  shall  be 
made,  and  every  foot  of  land  within  the  fourth  of  a  square 
must  contribute  to  pay  for  the  improvement.  The  city  coun- 
cil orders  the  improvement  and  the  law  provides  the  mode  of 
assessment  and  the  property  to  be  assessed.  In  such  cases 
when  a  mistake  has  been  made  in  the  assessment,  and  a  party 
owning  property  within  the  fourth  of  a  square  has  paid  too 
much,  or  been  omitted  from  the  assessment,  or  the  council 
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has  gone  beyoud  the  fourth  of  a  square  in  making  the  assess- 
meat,  the  courts  have  the  right  to  correct  the  mistake  or  rec- 
tify the  error,  for  the  reason  that  the  law,  when  the  improve- 
ment is  ordered,  creates  and  fixes  the  liability.  No  discretion 
is  left  with  the  court  or  council  as  to  the  party  to  be  charged 
or  as  to  the  property  to  be  taxed.  The  chancellor  is  only  en- 
forcing the  law  by  requiring  the  property  already  selected  as 
the  subject  for  taxation  in  the  particular  case  to  pay  it. 

The  charter  further  provides  "  that  when  the  territory  con- 
tiguous to  any  public  way  is  not  defined  into  squares  by  prin- 
cipal streets,  the  ordinance  providing  for  the 'improvement  of 
such  public  way  shall  state  the  depth  on  both  sides  fronting  said 
improvement  to  be  assessed  for  the  cost  of  making  the  same 
according  to  the  number  of  square  feet  owned  by  the  parties 
respectively  within  the  depth  as  set  out  by  the  ordinance." 

The  boundary  of  the  district  to  be  taxed  in  the  present  case 
was  fixed  by  the  general  council  under  this  provision  of  the 
city  charter.  The  territory  was  not  defined  into  squares,  and 
hence  the  law  designating  the  property  to  be  taxed  to  pay  for 
the  improvement  made  has  no  application  to  the  case  before 
us.  The  legislature  has  created  in  the  general  council  the 
power,  when  the  territory  contiguous  to  the  improvement 
has  not  been  laid  oiT  into  squares  or  bounded  by  principal 
streets,  not  only  to  determine  the  question  of  expediency  in 
making  the  improvement,  but  of  determining  the  extent  of 
the  territory  to  be  taxed.  In  determining  what  property  shall 
be  taxed,  the  legislative  body  of  the  city  must  necessarily  take 
into  consideration  the  benefits  that  must  accrue  to  the  owner 
by  reason  of  the  improvement  about  to  be  made,  and  will 
impose  the  burden  to  the  extent  of  the  benefits  derived.  This 
question  is  left  alone  to  the  discretion  of  the  council,  and  when 
exercising  it  within  constitutional  limits  can  not  be  questioned. 
In  cases  where  the  territory  is  divided  into  squares,  the  ques- 
tion of  expediency  is  the  only  one  adducing  itself  to  the  coun- 


22  BUSH'S  REPORTS.  [vol.;civ. 

Loeser  ▼.  Bedd  &  Bro. 

cily  and  when  the  improvement  is  made  the  law  designates  the 
property  subject  to  its  payment;  but  in  this  character  of  case 
it  is  not  only  the  question  of  expediency  that  must  be  deter- 
mined^ but  the  council  must  proceed  further^  and  by  legislative 
action  determine  what  contiguous  property  is  to  be  taxed  and 
the  extent  to  which  it  is  to  be  taxed^  and  when  determining 
how  much  tax  the  property-holder  is  to  pay,  no  court  has  the 
power  to  intervene  and  adjudge  that  this  taxation  must  be 
increased.  Such  action  is  purely  legislative  on  the  part  of  the 
city  council,  and  the  chancellor  can  not  be  substituted  to  deter- 
mine either  the  extent  or  the  amount  to  which  the  property 
is  to  be  taxed.  There  was  no  mistake  on  the  part  of  the 
council  in  passing  the  ordinance  for  the  improvement  of  Barret 
Avenue.  That  body  intended  to  tax  the  property  in  the  man- 
ner and  to  the  extent  prescribed  by  the  ordinance^  and  doubt- 
less would  not  have  caused  that  improvement  to  be  made  if 
required  to  place  the  burden  on  the  contiguous  territory  extend- 
ing one  hundred  and  forty- seven  and  one  half  feet  on  each  side 
of  the  street.  In  determining  the  ability  of  the  property- 
holder  to  bear  this  burden,  and  the  benefits  to  be  derived  by 
him  from  the  improvement  made,  the  council  fixed  the  burden 
on  one  hundred  and  forty-seven  and  one  half  feet  on  one  side 
of  the  street,  at  a  prescribed  rate  of  taxation ;  and  in  exercis- 
ing a  power  that  they  supposed  was  conferred  by  the  city  char- 
ter, undertook  to  extend  the  boundary  on  the  other  side  to 
two  hundred  and  fifty-two  feet,  on  the  idea,  no  doubt,  that 
each  foot  of  the  two  hundred  and  fifty-two  feet  on  the  one 
side  would  be  as  much  benefited  as  each  foot  on  the  opposite 
side. 

This  court  in  Preston  v.  Roberts  determined  that  the 
power  to  designate  the  depth  to  which  an  assessment  should 
extend  was  purely  legislative  on  the  part  of  the  council,  and 
while  conceding  the  power  of  the  legislature  of  the  state  to 
declare  what  shall  be  taxed  and  the  rate  of  taxation,  adjudged 
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that  the  courts  could  interpose  for  the  purpose  of  preventing 
spoliation  under  the  guise  of  taxation ;  and  that  the  general 
council;  in  assessing  the  property  on  one  side  to  the  distance 
of  two  hundred  and  fifly-two  feet^  made  the  burden  grossly 
ooequal,  and  in  violating  this  rule  of  equality  had  exceeded 
the  power  conferred  by  the  charter.  The  court  in  that  case 
stated  in  cogent  terms  that  it  did  not  assume  to  correct  the 
legislative  action  of  the  general  council,  but  simply  to  deter- 
miDe  the  extent  of  its  power  to  impose  a  burden  in  the  way 
of  taxation  on  the  property  of  the  citizen.  In  this  case  the 
burden  that  was  properly  imposed  has  been  paid,  and  the 
chaocellor  has  no  power  to  say  that  this  burden  shall  be 
increased.  The  tax-payer  has  paid  all  that  he  was  required 
by  law  to  pay,  and  can  be  compelled  to  pay  nothing  in  addi- 
tion. It  may  be  a  hardship  on  the  contractor,  yet  he  must 
take  notice,  as  well  as  the  citizen,  of  the  ordinance  under 
which  he  makes  his  contracts,  and  when  the  council  exceeds 
its  power  by  legislating  in  violation  of  the  constitution,  the 
citizen  is  not  to  be  held  responsible  for  the  consequences. 

In  all  the  cases  referred  to  by  counsel  for  the  appellees, 
where  this  court  has  passed  on  the  question  determining  the 
power  of  the  chancellor  to  cure  the  errors  in  the  proceedings 
of  the  council,  it  will  be  found  that  the  question  has  arisen 
where  the  property  contiguous  to  the  improvement  is  bounded 
by  streets  or  lies  within  a  square,  and  all  that  is  left  to  be  done 
under  the  law  in  such  cases  is  to  determine  by  calculation  that 
equality  in  the  apportionment  as  directed  by  the  city  charter, 
the  law  having  designated  the  property  to  be  taxed.  (Beck 
V.  Obst,  12  Bush,  268;  Preston  v.  Roberts,  12  Bush,  570; 
Schraelz  v.  Giles,  12  Bush,  491.) 

When  the  error  has  been  committed  under  either  provision 
of  the  charter  by  the  council  or  others,  in  the  discharge  of 
a  mere  ministerial  duty,  the  correction  may  be  made ;  but  when 
legislative,  the  chancellor  has  no  more  power  to  correct  the 
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error  than  he  has  to  order  the  street  improvement  upon  the 
idea  that  it  will  benefit  the  property-holder. 

The  judgment  below  is  reversed,  and  cause  remanded  with 
directions  to  dismiss  the  petition  in  so  far  as  it  attempts  to 
make  appellant  liable  by  reason  of  the  failure  of  the  appellees 
to  collect  the  tax  upon  the  territory  embraced  by  that  portion 
of  the  ordinance  heretofore  declared  invalid  by  this  court. 


Case  3— PETITION  EQUITY— May  22. 

City  of  Henderson  v.  Lambert. 

APPEAL  FROM  HENDERSON  COMMON  PLEAS  COURT. 

1.  Lot -OWNERS  are  not  liable  for  any  part  of  the  cost  of   street 

improvements  made  under  a  contract  with  the  council  of  the  city 
of  Henderson,  in  which  a  part  only  of  the  work  contracted  for 
was  completed  by  the  contractor,  and  received  and  paid  for  by 
the  city  council. 

2.  The  council  is  the  agent  of  the  law  in  making  contracts  for  street 

improvements,  so  as  to  make  the  cost  a  charge  upon  the  abut- 
ting lots. 

The  work  to  be  done  must  be  agcertained  and  prescribed  in  the  ordi- 
nance and  contract.  When  this  is  done,  certain  rights,  duties,  and 
liabilities  become  fixed,  and  thereafter  the  duty  of  the  council,  ao 
long  as  the  contract  remains  in  force,  or  is  unchanged  by  proper 
proceedings,  is  to  see  that  it  is  performed  as  made. 

8.  By  receiving  a  part  of  the  work  and  dispensing  with  the  performance 
of  other  parts,  the  city  council  can  not  compel  the  lotowners  to 
pay  for  so  much  as  a  delinquent  contractor  may  find  it  convenient 
or  profitable  to  perform. 

The  council  has  no  power  to  accept  part  performance  so  as  to  make 
the  owners  uf  ahutting  lots  liable  to  pay  for  the  work  performed. 

4.  When  street  improvements  have  been  accepted  by  the  proper  authority 
of  the  city,  and  there  is  no  allegation  of  fraud  or  collusion,  such 
acceptance  is  conclusive  evidence  that  the  work  was  performed 
according  to  the  requirements  of  the  contract. 
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5.  There  i$  no  common-law  liability  resting  upon  lot-owners  to  pay  for  the 

improTement  of  an  adjacent  street. 

6.  Statutes  authorizing  assessments  upon  abutting  lots,  to  pay  for  street  im- 

proTements,  must  be  construed  most  strictly  against  those  asserting 
claims  under  them. 

VANCE  &  MERRIT  and  TURNER  &  TURNER  for  appellant. 

1.  The  cost  of  the  improvement  was  assessed  against  the  property 
fronting  on  the  street  in  pursuance  of  art  3,  sees.  8,  14,  of  the  city 
charter  of  1867,  and  sec  16  of  the  amendment  thereto  of  1870. 

2.  Appelhmf  s  obligation  as  abutting  lot-owner  to  pay  for  the  im^ 
provement  of  the  street  was  not  affected  by  the  location  and  use  of 
the  railroad  in  the  street.  (Railroad  Co.  v.  Applegate,  8  Dana,  289; 
Bailrood  Co.  v.  Brown,  17  B.  Mon.  763;  Cosby  v.  Railroad  Co.,  10  Bush, 
291;  E.,  L.  &  Big  Sandy  Railroad  Co.  v.  Combs,  10  Bush,  384;  Howell 
V.  Bnstol,  8  Bush,  495;  City  of  Lexington  v.  McQuillan's  heirs,  9  Dana, 
514;  City  of  Louisville  v.  Hyatt,  2  B.  Mon.  177;  8  Bush,  611-617; 
Louisville  v.  Rolling  Mill  Company,  3  Bush,  424;  Keasy  v.  Louisville, 
4  Dina.  165.) 

3.  The  acceptance  of  the  work  by  the  council  is  conclusive  as  to  the 
manner  of  its  execution.  (Murray  v.  Tucker,  10  Bush,  241;  Preston  v. 
Boberta,  12  Bush,  570.) 

4.  The  publication  of  the  ordinance  was  sufficient.  (Dillon's  Mun. 
C6r.,pp.  265-269.)  It  was  not  necessary  that  the  report  of  the  committee 
upon  the  grade  of  the  street  should  be  published. 

5.  Charges  apportioned  against  property  for  street  improvements  are 
not  a  tax  in  the  sense  of  that  term  as  used  in  sec.  —  of  the  charter. 
(Johnston  v.  Louisville,  11  Bush,  532;  Matter  of  Mayor  of  N.  Y.,  11 
John.  79.) 

6.  *^  No  error  of  the  proceedings  of  the  common  council  shall  exempt 
from  payment  after  the  work  has  been  done,"  etc.  (See  Caldwell  v. 
Rupert,  10  Bush,  183;  Broadway  Baptist  Church  v.  McAtee,  &c.,  8 
Bush,  510.) 

Ordinances  providing  for  street  improvements  are  not  void  because 
the  conncil  fails  to  follow  strictly  its  delegated  powers.  (Sedgwick  on 
SUt  k  Con.  Law,  p.  466 ;  Kniper  v.  City  of  Louisville,  7  Bush,  599.) 

When  the  city  is  bound  the  lotowner  is  also  bound.  This  is  ex- 
pressly provided  by  the  charter. 

MALCOLM  YEAMAN  for  appellee. 

A  municipal  corporation,  by  proceedings  not  conforming  in  letter  or 
Rpirit  to  its  charter,  can  not  assess  against  the  owners  of  property  abut- 
ting on  a  street  the  cost  of  an  improvement  which  was  done  against  the 
protest  of  the  owner,  was  not  done  in  conformity  to  the  contract,  and  so 
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badly  done  .as  to  be  utterly  worthlesB,  and  could  not,  even  if  well  done, 
have  benefited  the  property.  (Preston  v.  Roberts,  12  Bush,  575 ;  Hellow 
V.  Bristol,  8  Bush,  499;  Harnett  v.  Philadelphia,  2  Am.  Rep.  617;  Lex- 
ington V.  McQuillan's  heirs,  9  Dana,  523 ;  Mayor,  &c.  v.  State,  Am.  Law 
Reg.,  July,  1874,  p.  441;  Washington  Avenue  Case,  8  Am.  Rep.  260; 
Weber  v.  Rembold,  13  Am.  Rep.  748 ;  Hydes,  &c.  v.  Joyes,  &c.,  4  Bush, 
466 ;  Murray  v.  Tucker,  10  Bush,  242 ;  Crist  v.  Brashiers,  3  Mar.  171 ; 
Craycraf t  v.  Selvage,  10  Bush,  698 ;  Broadway  Baptist  Church  v.  McAtee, 
Ac.,  8  Bush,  511 ;  Caldwell  v.  Rhpert,  10  Bush,  183 :  Charter  of  1870  city 
of  Louisville,  sec.  12;  Charter  city  of  Henderson,  sees.  8,  12,  16;  Dil- 
lon's Mun.  Cor.,  sec.  265.) 

JUDGE  COFER  delivered  the  opinion  of  the  oourt. 

The  charter  of  the  city  of  Henderson  provides  that  the 
improvement  of  public  ways  in  said  city  shall  be  made  and 
done,  as  may  be  prescribed  by  ordinance^  at  the  exclusive  cost 
of  the  owners  of  lots  fronting  or  binding  on  the  way  improved, 
according  to  the  number  of  feet  owned  by  them  respectively. 

The  common  council  provided  by  ordinance  for  the  improve- 
ment of  Fourth  or  Railroad  Street  in  said  city,  and  entered 
into  contract  w^ith  John  Haffy  to  furnish  the  material  and  d( 
the  whole  work^  including  grading^  guttering,  curbing,  and 
graveling  the  carriageway,  according  to  certain  specifications 
contained  in  the  ordinance  and  contract,  at  a  specified  rate  per 
lineal  foot,  except  the  grading,  which  was  to  be  paid  for  by  the 
cubic  yard. 

The  whole  work  was  to  be  completed  by  March  1,  1872, 
and  to  be  paid  for  by  the  city  within  thirty  days  after  its  com- 
pletion, and  the  contract  stipulated  that  in  ease  of  the  failure 
of  the  contractor  to  complete  the  work  by  the  time  agreed 
upon,  a  deduction  at  the  rate  of  ten  dollars  per  day  should 
be  made  for  each  day  of  the  continuance  of  such  failure. 

The  work  having  been  paid  for  by  the  city,  was  received 
long  after  the  time  stipulated  for  its  completion.  The  cost 
was  then  apportioned  among  the  owners  of  lots  fronting  and 
binding  on  the  street,  and  a  precept  was  issued  against  the 
appellee   for  the   part  of  the  cost  apportioned  against  lots 
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owned  by  him,  and  he  brought  this  suit  against  the  city  and 
its  marshal  to  enjoin  the  sale  of  his  property,  and  to  have  it 
adjudged  that  his  property  was  not  liable  for  any  part  of  the 
cost  of  the  improvement.  The  court  below  granted  the  relief 
prayed  for,  and  the  city  prosecutes  this  appeal. 

Learned  counsel  for  the  appellee  has  urged  many  objections 
to  the  validity  of  the  ordinance  directing  the  improvement  to 
be  made,  as  well  as  to  the  various  steps  taken  by  the  council 
in  regard  to  the  work,  but  we  have  only  found  it  necessary  to 
consider  a  single  proposition  which,  in  our  opinion,  must  be 
decisive  of  the  whole  case.  We  therefore  assume,  without 
meaning  so  to  decide,  that  the  ordinance,  and  all  subsequent 
steps  affecting  the  validity  of  the  contract  and  the  liability 
of  the  lot -owners,  were  regular  and  valid,  and  that  but  for 
the  matter  we  shall  proceed  to  consider,  the  adjacent  lots 
would  be  legally  subject  to  a  lien  for  the  cost  of  the  improve- 
ment. 

The  contract  stipulated  that  the  curb-  and  gutter-stones 
should  be  of  certain  quality  and  dimension ;  that  the  gutters 
should  be  laid  in  a  designated  form,  on  a  bed  of  sand  four 
inches  deep,  and  that  the  street,  after  being  graded,  should  be 
covered  with  gravel  to  the  depth  of  eight  inches  next  the 
gutters  and  ten  inches  in  the  center.  A  railroad  track  ran 
along  the  center  of  the  street  through  its  entire  length,  and 
for  considerable  portions  of  the  distance  there  were  two  tracks 
in  the  street.  Neither  the  contract  nor  the  ordinance  made 
any  exception  on  account  of  these  tracks,  but  both  required 
gravel  to  be  placed  over  the  whole  street.  The  contractor 
chose  to  construe  the  contract  as  not  binding  him  to  place 
gravel  on  the  center  portion  of  the  street,  and  left  a  space  of 
perhaps  twenty  (20)  feet  through  the  whole  length  of  the 
work  without  putting  any  gravel  on  it,  and  the  common  coun- 
cil received  the  work  in  that  condition,  although  by  formal 
action  it  construed  the  contract  as  binding  him  to  gravel  the 
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whole  street;  but  in  apportioning  the  cost  among  the  lot- 
owners  the  estimated  cost  of  graveling  that  part  of  the  street 
was  deducted^  and  only  the  residue  of  the  contract  price  was 
apportioned. 

The  common  council  is  the  agent  of  the  law^  and  as  such 
is  authorized  to  contract  for  the  improvement  of  streets  and 
to  make  the  cost  a  charge  upon  the  abutting  lots.  But  this 
authority  must  be  exercised  in  a  prescribed  manner,  t.  e.  by 
ordinance,  and  the  ordinance  must  prescribe  the  kind  of  im- 
provement to  be  made  and  the  material  to  be  used  either  by 
setting  them  forth  in  detail  or  by  reference  to  such  details  in 
some  other  ordinance  or  writing.  This  is  the  mode  prescribed 
by  law,  and  no  other  mode,  however  wise  and  beneficial,  can 
be  substituted  for  it  by  the  city  council.  The  council  could 
not  therefore  have  contracted  originally  that  they  would  pay 
the  contractor  at  certain  rates  for  so  much  of  the  designated 
work  as  he  might  choose  to  perform,  or  as  they  or  their  engi- 
neer might  direct.  (Hydes  v.  Joyes,  4  Bush,  466.)  The  work 
to  be  done  must  be  ascertained  and  prescribed  in  the  ordinance 
and  contract.  When  this  is  done  certain  rights,  duties,  and 
liabilities  become  fixed,  and  thereafter  the  duty  of  the  city 
council,  so  long  as  that  contract  remains  in  force,  is  to  see  that 
it  is  performed  as  made,  and  it  can  not,  by  receiving  a  part  of 
the  work  and  dispensing  with  the  performance  of  other  parts, 
compel  the  lot-owners  to  pay  for  so  much  as  a  delinquent  con- 
tractor may  find  it  convenient  or  profitable  to  perform. 

The  lot-owners  are  interested  in  such  contracts.  They  are 
subject  at  all  times  to  be  called  on  to  pay  for  completing  the 
work  if  it  be  not  done  by  the  first  contractor,  and  they  may 
be  compelled  to  pay  more  for  it  than  he  had  undertaken  to  do 
it  for.  He  may  do  that  part  that  is  most  profitable  and  leave 
that  in  which  there  is  little  or  no  profit  or  on  which  he  would 
sustain  a  loss  to  be  completed  under  a  new  contract.  Such  a 
system  would  open  a  n^w  door  for  frauds  in  municipal  govern- 
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ments  which  the  developments  of  the  last  decade  warn  us  can 
not  be  safely  {lermitted. 

Bat  aside  from  the  impolicy  of  such  a  course  it  is  unwar- 
ranted. 

The  council  had  no  power  to  accept  a  part  performance  and 
to  subject  the  lot-owners  to  pay  for  the  work  performed. 

They  are  not  invested  with  plenary  authority.  As  before 
remarked  they  are  the  agents  of  the  law  to  make  such  con- 
tracts, and  when  a  valid  contract  is  once  made  their  only 
authority  over  it,  so  long  as  that  contract  remains  in  force 
and  unchanged  by  regular  proceedings,  is  to  see  to  its  per- 
formance. 

If  just  prior  to  the  acceptance  of  the  work  by  the  council 
the  contractor  had  suedSther  the  city  or  the  lot-owners,  their 
obvious  and  all-sufficient  answer  would  have  been,  "  you  have 
not  performed  your  contract,  and  therefore  can  not  maintain 
an  action  upon  it.^^ 

If,  abandoning  his  contract,  he  had  sued  upon  a  quantum 
meruUf  the  answer  would  have  been  equally  obvious,  "you 
can  not  recover  for  work  done  on  a  public  street  except  upon 
a  contract."     (Murphy  v.  Louisville,  9  Bush,  189.) 

If  then  the  action  of  the  common  council  in  receiving  the 
work  when  only  partly  completed  be  valid  as  against  the  lot- 
owners,  that  action  had  the  eflTect  to  create  upon  them  by  indi- 
rection a  new  liability  which,  as  we  have  already  seen,  could 
not  have  been  done  by  direct  action. 

This  conclusion  may  seem  harsh  and  inequitable,  but  it  will 
be  borne  in  mind  that  this  is  not  a  question  for  equitable  con- 
sideration. It  is  a  question  of  power.  The  council  either  had 
or  had  not  power  by  its  voluntary  action  in  receiving  the  un- 
finished work  to  bind  the  lot-owners  for  a  heavy  burden  for 
which  they  were  not  otherwise  liable.  That  it  did  not  have, 
it  is,  we  think,  sufficiently  clear.  No  inequitable  result  will 
he  produced  in  this  case.     The  contractor  has  already  been 
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paid  by  the  city,  which  receives  the  benefit  of  the  work  done 
as  far  as  it  is  of  a  character  to  be  beneficial,  and  the  lot^ 
owners  have  derived  but  little,  if  any,  benefit  therefrom  not 
common  to  the  whole  city. 

It  is  contended,  however,  that  the  council  having  accepted 
the  improvement,  that  action  is  conclusive  of  the  question 
whether  the  work  was  performed  according  to  the  contract. 

This  court  has  several  times  decided  that  when  work  has 
been  accepted  by  the  proper  authority  of  a  city,  and  there  is 
no  allegation  of  fraud  or  collusion,  such  acceptance  is  conclu- 
sive evidence  that  the  work  was  performed  according  to  the 
requirements  of  the  contract. 

But  in  those  cases  the  question  was  not  whether  there  had 
been  any  performance  at  all  of  a  material  part  of  the  contract, 
but  the  question  was  whether  there  had  not  been  a  defective 
performance.  We  certainly  never  meant  to  decide  that  when 
there  has  not  been  even  a  pretense  of  performance  of  a  mate- 
rial part  of  a  contract,  the  acceptance  of  the  work  by  the  city 
authorities  would  preclude  the  lot-owners  from  showing  the 
fact  under  proper  allegations. 

That  portion  of  the  work  not  completed  by  the  contractor 
was  along  the  railroad  track  in  the  center  of  the  street,  and 
its  non-completion  did  not  detract  from  the  value  of  the 
improvement  to  the  adjacent  property,  and  as  by  its  omission 
the  price  was  lessened,  the  lot-owners  were  not  injured  by  the 
failure  to  complete  the  work.  But  the  obligation  of  lot- 
owners  to  pay  for  improving  streets  does  not  rest  alone  on  the 
ground  that  they  are  benefited  by  such  improvements,  and 
therefore  ought  in  natural  justice  to  pay  for  them.  That  they 
are  benefited  furnishes  the  foundation  for  legislative  power  to 
require  them  to  pay,  but  does  not  raise  an  implied  assumpsit. 
There  is  no  common-law  liability  resting  upon  lot-owners  to 
pay  for  the  improvement  of  an  adjacent  street.  Whatever 
liability  they  are  subject  to  is  created  by  statute,  and  all  such 
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Statutes  must  be  construed  most  strictly  against  those  asserting 
claims  under  them. 

The  charter  of  Henderson  prescribes  the  mode  and  manner 
in  which  lot-owners  may  be  made  liable  for  street  improve- 
meDts,  It  declares  that  when  certain  things  are  done  in  a 
certain  way  they  shall  be  liable.  When  a  valid  contract, 
made  pursuant  to  a  valid  ordinance,  for  the  improvement  of 
a  street,  has  been  completely  and  substantially  performed  in 
all  its  essential  parts,  the  lot-owners  become  liable  for  the 
price.  Until  that  is  done  they  are  under  no  liability  what- 
ever. 

The  contract  for  the  improvement  of  Fourth  Street  never 
was  completed,  and  the  court  properly  adjudged  that  the  appel- 
lee was  not  liable  for  any  part  of  the  cost. 

Judgment  affirmed. 


Case  4— INDICTMENT— May  22. 

Smith  V.  Commonwealth. 

APPEAL    FROM    JEFFERSON    CIRCUIT    COURT. 

1.  Chandeuebs  attached  TO  THE  FREEHOLD  Efc  held  to  be  the  sub- 
ject of  larceny. 

For  feloniously  taking  and  carrying  away  four  chandeliers  which 
the  proof  showed  were  attached  to  the  house  of  their  owner,  by 
being  screwed  into  a  gas-pipe  attached  to  the  ceiling,  the  appellant 
Was  convicted  of  grand  larceny  in  this  case. 

The  rule  of  law  making  such  appendages  a  part  of  the  realty, 
as  between  vendor  and  vendee,  and  personalty,  as  between  landlord 
and  tenant,  should  not  be  allowed  to  shield  the  thief  from  punish- 
ment. 

It  is  immaterial  whether  the  carrying  away  was  immediate  and 
continuous,  or  the  removal  at  different  times. 
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CLAY  &  JACKSON  for  appellant. 

1.  At  common  law  larceny  could  not  be  committed  of  things  which 
adhere  to  or  savor  of  the  realty.  (1  Hale  P.  C.  510;  4  Black.  Com.  232, 
234 ;  U.  S.  V.  Casper  Wagner,  1  Cranch  Cr.  Ct.  314 ;  U.  S.  v.  Smith,  ibid. 
475 ;  The  State  v.  Davis,  22  La,  An.  77.) 

2.  The  statute  of  this  state  relating  to  the  larceny  of  *' goods  and 
chattels"  does  not  change  the  common-law  rule.  (Gen.  Stat.,  chap.  29, 
art.  11,  sec.  1;  Bishop  on  Stat.  Crimes,  sec.  344.  j 

8.  In  regard  to  fixtures  the  same  rule  applies  between  vendor  and 
vendee  as  exists  between  heir  and  executor.  (Hill  on  Fixtures,  sec  60; 
Johnson's  ex*r  v.  Wiseman's  ex'r,  4  Met.  357 ;  4  Kent's  Com.  441 ;  12 
N.  H.  205;  20  John.  29 ;  4  E.  D.  Smith,  273;  5  Wis.  1 ;  16  Vem.  124.) 

4.  Chandeliers  attached  to  a  house  will  descend  to  the  heirs  instead 
of  the  executor,  and  will  pass  to  the  vendee  upon  a  sale  of  the  house. 
(Johnson's  ex'r  v.  Wiseman's  ex'r,  4  Met.  357.) 

Whatever  passes  to  the  heir,  with  perhaps  some  exceptions,  is  not 
the  subject  of  larceny.  (1  Hale  P.  C.  510;  4  Black.  Com.  232,  234;  U. 
8.  V.  Smith,  1  Cranch  Cr.  Ct.  Rep.  475.) 

THOS.  E.  MOSS,  ATTORNEY-GENERAL,  FOR  APPELLEE. 

Removal  of  fixtures  without  injury  to  the  tenement  with  felonious 
intent  is  larceny.  (Ewell  on  Fixtures,  p.  451 ;  Harkins  v.  Tarrance,  5 
Black.  417;  Jackson  v.  State,  11  Ohio  St.  104.) 

JUDGE  PRYOR  delivered  the  opinion  of  the  court. 

The  appellant  was  indicted  in  the  Jefferson  Circuit  Court 
and  convicted  of  the  crime  of  grand  larceny,  the  allegation  in 
the  indictment  being  thcU  he  feloniously  took  and  carried  away 
four  chandeliers  of  the  value  of  $40,  the  property  of  one  I.  B. 
Webster.  It  appeared  from  the  proof  in  behalf  of  the  state 
that  the  chandeliers  were  attached  to  the  house  of  Webster  by 
being  screwed  into  a  gas-pipe  that  was  fastened  or  attached  to 
the  ceiling.  In  this  condition  they  were  detached  from  the 
pipe  and  carried  off  by  the  accused,  and  it  is  now  maintained 
by  counsel  that  being  annexed  to  the  freehold  they  were  not 
the  subject  of  larceny,  and  his  client  was  only  a  trespasser. 
If  we  adhere  to  the  rule  of  the  common  law,  it  will  be  found 
that  fixtures  when  thev  are  attached  to  the  freehold  or  savor 
of  the  realty,  can  not  be  made  the  subject  of  larceny  when 
severed  and  carried  away  by  one  continuous  act. 
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Ill  determining  whether  the  property  taken  was  a  part  of 
the  realty  or  a  mere  personal  chattel^  the  test  seems  to  have 
been,  would  the  property  alleged  to  have  been  stolen  have 
passed  by  descent  from  the  owner  to  the  heir  or  to  the  vendee 
of  the  owner  upon  a  conveyance  of  the  freehold. 

There  can  be  no  question  but  that  in  this  case  the  chan- 
deliens  would  have  passed  to  the  vendee  of  the  land,  or  by 
descent  to  the  heir  on  the  death  of  the  owner  in  fee,  and  if 
the  severance  by  the  accused  does  not  convert  them  into  per- 
sonalty in  a  case  where  the  chattel  is  only  constructively  an- 
nexedy  the  appellant  iu  this  case  was  only  guilty  of  a  trespass. 
At  the  common  law  things  real  or  things  that  savored  of  the 
realty  could  be  converted  by  the  thief  into  personalty,  if  after 
detaching  them  he  left;  them  on  the  soil  of  the  owner,  for  a 
moment  only,  and  returning  carried  them  off;  in  other  words, 
if  left  on  the  freehold  of  the  owner  for  a  moment  aft«r  it  is 
detached,  it  is  personalty;  but  if  kept  in  the  hands  of  the 
thief  until  he  leaves  the  premises,  it  is  a  part  of  the  realty. 

This  technical  distinction  must  have  originated  from  the 
desire  to  punish  the  offender,  as  there  seems  to  be  but  little 
reason  for  the  rule,  and  the  modern  authorities,  instead  of 
following  the  common-law  doctrine  on  the  subject,  apply  it 
only  to  things  issuing  out  of  or  growing  upon  the  land  and 
sQch  as  adhere  to  the  freehold,  but  not  to  personal  chattels 
that  are  constructively  annexed  thereto.  (Ewell  on  Fixtures, 
451.)  As  between  landlord  and  tenant,  if  the  chandeliers  had 
been  placed  in  the  building  for  the  temporary  use  of  the  ten- 
ant, the  right  of  removal  on  the  part  of  the  tenant  could  have 
been  asserted,  and  the  rule  of  law  making  such  ornaments  or 
necessary  appendages  to  the  freehold  a  part  of  the  realty  as 
between  vendor  and  vendee,  and  personalty  as  between  land- 
lord and  tenant,  should  not  be  allowed  to  shield  the  thief 
from  punishment  by  limiting  his  responsibility  to  a  question 
of  damages  in  an  action  of  trespass.  In  all  such  cases  it 
Vol.  XIV. 
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is  immaterial  whether  the  carrying  away  was  immediate  and 
continuous,  or  removal  was  at  different  periods  after  sever- 
ance; the  party  is  guilty  of  larceny  if  there  was  a  felonious 
taking. 

Judgment  affirmed. 


Case  5— PETITION  ORDINARY— May  24. 

Krachts's  Administrator  v.  Obst,  &c. 

appeal  from  jefferson  common  pleas  court. 

1.  "  Every  person  who  shall  sign  his  name  upon  the  back  of  a 

PROMISSORY  NOTE  shall  be  deemed  and  treated  as  an  assignor  aa 
to  the  party  holding  it,  unless,  in  writing,  a  different  purpose  be 
expressed,  or  the  note  can  be  legally  placed  on  the  footing  of  a  bill 
of  exchange."  (Sec.  14,  chap.  22,  Gen.  Stat.) 

Perwns  signing  their  names  on  the  back  of  a  promissory  note,  with 
the  purpose  of  being  bound  for  its  amount,  are  ^'deemed  and 
treated"  as  assignors  in  this  case. 

2.  Failure  to  sue  at  the  solicitation  of  the  assignors  of  a  note  was  not  negli- 

gence upon  the  part  of  the  holder  of  the  note. 

3.  The  writing  of  a  guarantee  over  the  names  signed  upon  the  back  of  the 

note,  and  instituting  a  suit  against  them  as  guarantors,  which  was 
dismissed  without  prejudice,  did  not  bar  a  suit  against  them  as  as- 
signors under  the  statute. 

4.  7'he  consideration  passing  from  the  obligee  to  the  obligor  is  sufficient  to 

sustain  an  action  against  a  stranger  who  has  indorsed  the  paper 
after  the  prosecution  of  the  obligor  to  insolvency. 
6.  **  In  an  action  on  any  assignment  of  a  writing  it  shall  be  necessary  to  aver 
the  consideration,'*  etc.  (Sec.  7,  chap.  22,  Gen.  Stat.)  This  statute 
refers  to  actual  assignments  by  the  obligee  or  those  claiming  under 
him,  and  does  not  apply  to  indorsers  who  are  to  be  deemed  and 
treated  as  assignors  as  provided  in  section  14  of  said  chapter  22. 

LYMAN  L.  PARKS  for  appellant. 

1.  A  person  signing  his  name  on  the  back  of  a  note  "shall  be 
deemed  and  treated  as  an  assignor."     (Sec.  14,  chap.  22,  Gen.  Stat) 
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2.  The  assignee  has  used  dae  diligence  and  prosecuted  the  payor  to 
legal  insolvency  (Williams  v.  Obst,  12  Bush,  268),  as  shown  by  the 
aherifTs  return  of  no  property. 

3.  The  evidence  shows  that  the  assignee  delayed  suing  at  the  request 
of  the  aaaignors.  This  delay  was  therefore  not  negligence  or  want  of 
diligence  on  the  part  of  the  assignee. 

4.  The  assignee  avers  the  consideration  paid,  and  therefore  shows 
himself  entitled  to  judgment. 

HARBISON  &  McGRAiN  for  appellees. 

1.  The  appellant  does  not  aver  the  consideration  of  the  assignment 
of  the  note  as  required  by  section  7,  chapter  22,  General  Statutes,  and 
therefore  the  petition  is  insufficient. 

2.  By  signing  their  names  across  the  back  of  the  note,  appellees  did 
not  make  themselves  sureties.    (Williams  v.  Obst,  12  Bush,  266.) 

3.  Appellant  having  treated  the  blank  indorsement  on  the  back  of 
the  note  as  a  guarantee  and  sued  thereon  and  been  defeated  in  that 
action,  he  is  estopped  from  prosecuting  this  action. 

JUDGE  ELLIOTT  delivered  the  opinion  of  the  court. 

The  appellant  Catharine  Krachts  was  possessed  of  $1,000, 
which  belonged  to  herself  and  her  husband  Simon  Krachts. 
The  appellee  John  Eichhoru,  on  hearing  that  she  had  the 
money  and  was  about  to  deposit  it  with  her  priest,  she  be- 
ing in  religion  a  Catholic,  at  the  solicitation  of  his  brother, 
G.  Eichhorn,  applied  to  her  to  borrow  it  for  him,  and  promised 
to  secure  its  payment  by  a  note  signed  by  his  brother,  himself, 
and  appellee  Charles  Obst,  who  was  the  father-in-law  of  G. 
Eichhorn. 

After  much  persuasion  Mrs.  Krachts  consented  to  the  loan 
on  a  year's  credit  on  the  note  of  G.  Eichhorn  and  the  appellees, 
whereupon  they  drew  up  a  note,  which  was  signed  by  G,  Eich- 
horn, with  the  names  of  the  appellees  indorsed  across  its  back, 
and  presenting  it  to  Mrs.  Krachts  she  asked  the  appellees  why 
they  had  not  signed  it  under  the  name  of  G.  Eichhorn,  to  which 
they  replied  that  there  was  not  room  on  the  paper  for  their  sig- 
natures. She  then  told  them  that  they  must  indorse  it  in  her 
presence,  which  they  did,  and  she  then  counted  and  delivered 
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to  appellee  Eichhorn  $1^000,  which  was  counted  by  him  and 
appellee  Obst^  the  note  delivered  to  Mrs.  Krachts,  and  they 
departed. 

This  money  was  immediately  delivered  to  G.  Eichhorn^  and 
by  him  used  in  his  business. 

On  the  falling  due  of  the  note  the  money  was  repeatedly 
demanded  of  appellees,  who  begged  for  time^  and  promised 
to  pay  when  the  money  should  be  obtained.  On  the  loth  of 
June,  1875,  some  two  months  after  the  note  fell  due,  a  guar- 
antee was  written  over  appellees'  signatures  on  the  back  of  the 
note,  and  suit  instituted  thereon  against  G.  Eichhorn  as  maker 
and  appellees  as  guarantors  of  the  paper ;  but  after  bringing 
the  parties  before  the  court,  and  believing  the  appellees  could 
not  be  held  bound  as  guarantors,  the  appellant's  attorney  dis- 
missed the  suit  as  to  them  without  prejudice;  and  having 
obtained  judgment  against  G.  Eichhorn,  and  prosecuted  him 
to  insolvency,  this  action  was  brought  against  appellees  to  hold 
them  responsible  as  assignors  of  this  note. 

Appellee  Eichhorn  failed  to  answer,  thereby  confessing  the 
allegation  of  the  complaint.  Obst  answered,  and  denied  that 
appellant  had  with  due  diligence  prosecuted  G.  Eichhorn 
to  insolvency,  and  denied  that  he  was  in  &ct  insolvent,  and 
pleaded  the  fact  that  he  had  been  sued  as  guarantor  in  bar  of 
the  recovery  in  this  action. 

By  chapter  22,  section  14  of  the  General  Statutes  it  is 
provided  that  "every  person  who  shall  sign  his  name  upon 
the  back  of  a  promissory  note  shall  be  deemed  and  treated  as 
an  assignor  as  to  tlie  party  holding  it,  unless  in  writing  a 
different  purpose  be  expressed;  or  the  note  can  be  legally 
placed  on  the  footing  of  a  bill  of  exchange.''  As  the  appel- 
lees signed  their  names  upon  the  back  of  the  note  sued  on, 
with  the  avowed  pur})ose  of  being  bound  for  its  amount,  they 
must,  in  the  language  of  the  statute,  be  ^^ deemed  and  treated^' 
as  assignors  as  to  the  parties  holding  it,  unless  they  have,  since 
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its  execution^  been  released  from  responsibility  by  the  conduct 
of  the  obligees. 

The  failure  to  sue  at  the  maturity  of  the  note  was  at  the 
urgent  solicitation  of  the  appellees^  and  the  charge  of  negli- 
geDce  in  the  bringing  of  this  suit  has  not  been  sustained. 
The  attempt  to  hold  the  appellees  responsible  as  guarantors  of 
the  note^  which  was  abandoned  and  that  suit  dismissed  without 
prejadioe,  interposed  no  bar  to  the  prosecution  of  this  suit, 
especially  as  the  words  of  guaranty  were  written  on  the  note 
above  the  signatures  of  appellees^  without  the  authority  or 
knowledge  of  the  appellant. 

It  is  insisted^  however,  that  the  indorsement  of  the  names 
of  the  appellees  upon  the  note  was  without  consideration,  and 
therefore  null  and  void  as  to  them.  In  this  view  we  can  not 
concur.  The  consideration  of  the  indorsement  was  the  loan 
of  $1,000  to  the  obligor  G.  Eichhom  at  the  solicitation  of 
the  appellees;  and  having  in  this  way  obtained  appellant's 
money,  they  can  not  hide  behind  the  plea  of  no  consideration 
to  escape  responsibility.  But  the  plea  is  not  true  in  fact,  for 
the  appellees  jointly  presented  the  note  to  appellant  Catharine 
Eraehts,  with  their  names  indorsed  upon  it,  and  as  she  did 
not  see  them  indorse  the  paper  she  made  them  erase  their 
names  and  then  indorse  the  note  in  her  presence,  and  upon 
the  delivery  to  her  of  the  note  thus  indorsed  in  her  presence 
she  paid  to  appellees  and  not  to  the  obligor  the  amount  the 
note  called  for. 

But  the  statute  does  not  require  that  the  indorsement  shall 
be  made  upon  a  valuable  consideration  paid  to  him  who  makes 
it,  but  the  consideration  passing  from  the  obligee  to  the  obli- 
gor is  sufficient  to  sustain  an  action  against  a  stranger  who 
has  indorsed  the  paper  after  the  prosecution  of  the  obligor  to 
insolvency  with  due  diligence. 

But  it  is  said  that  by  section  7,  chapter  22  of  General  Stat- 
utes it  is  provided  that  ^^in  an  action  on  any  assignment  of  a 
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writing  it  shall  be  necessary  to  aver  the  consideration  for  the 
assignment;  and  only  the  consideration  actually  paid  by  the 
plaintiff  for  the  note  or  assignment  thereof  shall  be  recover^ 
able  by  him,"  and  that  the  consideration  of  the  assignment  by 
appellees  has  not  been  stated  by  appellant^  and  could  not  be^ 
because  they  received  nothing. 

The  ap{>ellant  stated  in  her  pleadings  that  they  loaned 
the  $1,000  only  because  of  the  indorsement  by  appellees  of 
the  note  of  G.  Eichhorn  for  said  sum.  If  this  be  true,  the 
consideration  was  ?1,000.  But  we  are  inclined  to  the  opinion 
that  the  7th  section  of  chapter  22  of  the  General  Statutes 
refers  to  actual  assignments  by  the  obligee,  or  those  claiming 
under  him,  rather  than  a  mere  indorsement  by  a  stranger 
which  treats  him  as  an  assignor  for  the  purpos^e  cf  fixing 
his  liability.  But  however  this  may  be,  a  sufficient  con- 
sideration is  averred  and  proved  to  sustain  a  judgment  for 
the  amount  of  the  note  and  interest  and  tl'e  cost  of  the 
suit  against  G.  Eichhorn.  As  this  suit  was  not  brought  under 
the  new  Code  of  Practice,  and  judgment  rendered  before  it 
took  effect,  none  of  the  grounds  stated  in  appellees'  motion 
to  dismiss  this  appeal  can  prevail,  and  the  motion  to  dismiss 
is  therefore  overruled. 

For  the  errors  indicated  the  judgment  is  reversed,  and 
cause  remanded,  with  directions  to  grant  the  appellant  a 
new  trial,  and  for  further  proceedings  consistent  with  this 
opinion. 
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Case  6— PETITION  EQUITY— May  25. 

Butt  V.  Napier. 

APPEAL    FROM    LINCOLN    CIKCUIT    COURT. 

1.  A  BIGHT  TO  A  PASSWAY,  BY  PRESCRIPTION,  is  founded  on  uniuter- 
rapted  us^e  and  enjoyment,  time  out  of  mind,  or  for  8uch  a  length 
of  time  that  the  memory  of  man  runneth  not  to  the  contrary. 

Such  an  enjoyment  of  the  U9e  not  only  creates  a  presumption  of  a 
ricrht.  but  is  conclusive  evidence  of  its  existence.  (Hall  v.  McLeod, 
2  Met.  98.  ) 

2.  An   AGREEMENT  TO  OPEN   A  NEW  PASSWAY  FOR  THE  PRIVILEGE  OF 

CLOSING  AN  OLD  ONE  is  founded  on  a  suflBcient  consideration. 

3.  A  PRIVATE  PASSWAY  OVER  THE  LAND  OF  ANOTHER  18  an  interest  in 

realty,  and  in  order  to  create  it  the  law  requires  that  the  contract 
shall  be  in  writing. 
4.  The  use  of  a  passway,  under  a  verbal  agreement  with  the 
owner  of  the  land  at  the  time  it  was  established,  under  a  claim  of 
right,  for  more  than  twenty  years,  in  this  case,  is  held  to  have  raised 
the  presumption  of  a  grant. 

HILL  &  ALLCORN  for  appellant. 

1.  If  Napier's  use  and  enjoyment  of  the  passway  have  not  been 
claimed  and  enjoyed  adversely  as  a  right  uninterruptedly  for  more  than 
twenty  years,  his  claim  by  prescription  fails.  (Bowman  v.  Wickliffe,  15 
B.  Mon.  irX);  3  Kent,  s.  p.  445.) 

He  can  not  derive  title  to  the  passway  under  the  contract  with  Blain, 
because  that  contract  was  not  in  writing.  A  writing  was  required  to 
make  it  of  any  effect.  (Hare  &  Wallace's  Leading  Cases,  vol.  2,  p.  675; 
Hall  V.  McLeod,  2  Met.  104;  Holtzclaw  v.  Blackerby,  9  Bush,  40.) 

Napier's  use  and  enjoyment  of  the  passway,  for  more  than  twenty 
years,  create  a  prima  fade  presumption  that  his  right  was  based  upon  a 
grant  which  has  been  lost,  and  unless  this  prima  facie  evidence  were 
rebutted  he  would  be  adjudged  to  have  an  absolute  title  based  upon  a 
supposed  grant.  But  if  this  grant  is  clearly  shown  never  to  have  existed^ 
the  presumption  is  repelled,  because  t^e  courts  do  not  indulge  the 
absurdity  of  presuming  that  to  have  existed  which  is  shown  never  to 
have  had  an  existence.  (Watkins  v.  Peck,  13  N.  H.  361;  Parker  v. 
Foote,  19  Wend.  309;  Curtis  v.  Keesler,  14  Barb.  511;  Washburn  on 
Eas.  and  Serv.,  s.  p.  67.) 

2.  Tlie  contract  between  Napier  and  Blain  being  merely  verbal,  was 
not  obligatory  under  statute  of  frauds.    (Hall  v.  McLeod,  2  Met.  104.) 
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SAUFLEY  &  WARREN  and  R.  BLAIN  fob  appellek 

1.  When  a  right  of  way  in  a  certain  locality  exists,  it  may  be  changed 
by  the  verbal  agreement  of  the  parties  in  interest,  and  when  the  change 
is  actually  made  and  a  new  way  is  thus  adopted  by  them,  as  in  this  case, 
it  fixes  and  determines  their  respective  rights.  (Smith  v.  Lee,  14 
Gray,  473.) 

2.  The  statute  of  frauds  does  not  apply,  for  the  reason  that  the  con- 
tract of  substitution  of  one  way  for  the  other  had  been  fully  executed. 
(Washburn  on  Eas.  and  Serv.,  p.  137.)  The  use  and  enjoyment  of  the 
new  passway  are  evidence  of  the  right  in  the  old  lane.  (Payne  v.  Shed- 
den,  1  Moody  &  R.  382.) 

8.  To  establish  a  right  by  prescription  three  things  are  necessary : 
first,  the  use  or  enjoyment  of  the  thing;  second,  the  identity  of  the 
thing ;  third,  the  enjoyment  of  the  thing  must  be  adverse. 

When  a  passway  is  opened  for  the  benefit  of  a  person  in  pursuance 
of  a  verbal  promise  to  that  effect,  by  the  owner  of  the  soil,  the  presump- 
tion is  that  it  was  used  as  a  matter  of  right,  and  if  such  use  had  con- 
tinued, as  in  this  case,  for  more  than  twenty  years,  it  was  sufficient  to 
confer  an  absolute  right  to  the  easement.  (2  Met.  104 ;  14  Sargeant  A 
Rawle,  267-272.) 

JUDGE  ELLIOTT  delivered  the  opinion  op  the  court. 

The  tract  of  land  over  which  is  located  the  passway  now 
in  dispute  originally  belonged  to  William  Montgomery.  He 
owned  fourteen  hundred  acres.  Of  this  tract  James  Renick 
became  the  owner  of  one  hundred  acres,  N.  A.  Thompson  of 
two  hundred  and  twenty-five,  and  Feland  of  seventy  -  three 
acres.  These  tracts  of  land  adjoined  each  other,  and  the 
Thompson  and  Feland  tracts  were  located  between  the  Renick 
tract  and  the  Hustouville  and  Coffey  Mills  public  road,  a  road 
much  used  by  the  people  of  that  neighborhood. 

No  person  now  living  can  remember  when  a  passway  was 
established  leading  from  the  Renick  tract  through  the  Feland 
lands  to  the  Hustouville  and  Coffey  Mills  public  road. 

Afterward  a  man  by  the  name  of  Blain  bought  the  Thomp- 
son tract,  and  then  Blain  and  Read  bought  the  Feland  tract. 
The  old  passway  was  fenced  on  each  side,  and  was  called  the 
old  laneway  from  Renick^s  to  the  public  highway  referred  to. 
When  Blain  became  owner  of  the  Thompson  and  a  part  of 
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the  Feland  land,  he  wished  to  have  the  old  passway  changed, 
and  consulted  John  Beniek,  then  the  owner  of  the  Brenick 
tract,  upon  the  subject.  Benick  then  claimed  the  old  passway 
by  the  lane  to  the  public  road  as  a  right,  and  opposed  its  ob- 
struction or  discontinuance,  and  never  did  assent  thereto  till 
Blain  agreed  to  establish  another  passway  over  the  Thompson 
tract  from  Benick's  land  to  the  public  highway,  and  erect 
gates,  etc.,  at  his  own  expense,  which  he  agreed  to  and  after- 
ward did  do. 

This  new  passway  was  established  in  1849  or  1850.  Blain 
afterward  sold  the  Thompson  tract,  the  land  over  which  this 
passway  led,  to  Boyle,  and  Boyle  to  Biffe,  and  Bifie  to  the 
appellant  From  the  establishment  of  this  passway  in  1850 
it  was  continuously  used  by  Benick  till  he  sold  to  appellee, 
and  by  appellee  and  others  residing  in  his  vicinity  till  1867, 
when  Boyle  obstructed  it  near  the  public  road  by  substituting 
a  fence  for  the  gate,  through  which  the  public  passed  to  the 
Hustonville  and  Coffey  Mills  road.  On  complaint  made  by 
appellee  to  Boyle,  he  informed  him  that  his  obstruction  of  the 
passway  was  but  temporary,  to  prevent  the  passage  over  it  of 
some  suspected  persons  in  the  night  time,  and  that  while  the 
obstruction  continued  appellee  could  pass  through  his  yard 
and  reach  the  public  highway,  and  under  these  circumstances 
he  (appellee)  acquiesced  in  Boyle's  obstruction  of  the  passway. 

After  about  a  month  Boyle  removed  the  fence  and  restored 
the  gate,  and  the  passway  has  been  open  and  continuously 
traveled  by  the  public  ever  since. 

The  privilege  of  passing  over  the  old  lane  that  led  from 
the  Benick  lands  over  the  Feland  tract  to  the  public  highway 
had  ripened  by  age  into  a  prescriptive  right  which  could  neither 
have  been  successfully  resisted  by  Feland  or  any  one  else,  for 
this  court  in  Hall  v.  McLeod,  2  Met.  98,  ruled  that,  "Accord- 
ing to  the  principles  of  the  common  law,  a  right  to  any  incor- 
poreal hereditament  may  be  acquired  by  length  of  time.  This 
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mode  of  acquisition  is  denominated  prescription^  and  is  founded 
on  uninterrupted  use  and  enjoyment  time  out  of  mind^  or, 
in  other  words,  for  such  a  length  of  time  that  the  memory  of 
man  runneth  not  to  the  contrary.  Such  an  enjoyment  of  the 
use  docs  not  merely  create  a  presumption  of  a  right,  but  is 
conclusive  evidence  of  its  existence/' 

According  to  the  evidence  in  this  record  the  lane  passing 
over  Feland's  lands  was  used  as  a  passway  by  Renick  and 
others  as  far  back  as  1839,  and  it  then  looked  like  an  old  road, 
and  no  witness's  memory  reaches  back  to  a  time  when  it  did 
not  exist. 

It  is  therefore  evident  that  the  agreement  of  Blain  to  open 
the  new  passway  for  the  privilege  of  closing  the  old  one  was 
founded  upon  a  valuable  consideration.  By  this  agreement 
he  obtained  the  privilege  of  devoting  to  his  own  private  use  a 
strip  of  land  running  across  his  farm,  which  Keuick  and 
others  had  a  right  to  use,  and  which,  but  for  the  agreement, 
could  not  have  been  obstructed  by  Blain  without  a  violation 
of  law. 

The  agreement  between  Blain  and  John  Benick  in  reganl 
to  the  change  of  this  passway  was  verbal,  and,  it  is  insisted, 
is  contrary  to  the  statute  of  frauds,  and  consequently  anen- 
forceable. 

It  is  true  that  a  private  passway  over  the  land  of  another 
is  an  interest  in  realty,  and  in  order  to  create  it  the  law 
requires  that  the  contract  should  be  in  writing.  Bat  the 
question  to  be  determined  in  this  case  is  whether  the  appellee 
and  those  through  whom  he  claims  have  not  used  the  pa<5wav 
in  dispute,  not  as  a  privilege  but  under  a  claim  of  right,  for 
such  a  period  of  time  as  to  raise  the  presumption  in  their 
favor  of  a  grant. 

According  to  the  evidence  the  passway  made  bv  BLiin,  bv 
virtue  of  the  agreement  between  him  and  Renick  has  b«en 
used  by  appellee  Renick  and  others  in  his  vicinitv,  and  1:5 
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and  enjoyment  claimed  as  a  right  under  that  agreement  from 
1850  to  1875,  when  appellant  removed  the  gate  and  fenced  in 
the  road,  with  the  exception  of  the  time  it  was  obstructed  by 
Boyle,  who  promised  to  and  did  remove  the  obstruction  at 
appellee's  instance. 

In  the  case  of  Hall  v.  McLeod,  one  McDowell,  the  vendor 
of  McLeod,  had  agreed  with  Hall  and  others  to  establish  a 
passway  over  the  land  afterward  sold  to  McLeod,  and  although 
this  court  say  th^t,  as  that  agreement  was  verbal,  and  the  road 
only  used  for  ten  years  when  discontinued,  McLeod  can  not 
be  held  responsible  for  its  discontinuance,  yet  in  the  same 
opinion  it  is  said  that  ^'  as  it  (the  passway)  was  established  for 
the  benefit  of  the  plaintiff  and  others,  in  pursuance  of  a 
prumifie  to  that  effect,  the  presumption  is  that  it  was  used  as  a 
matter  of  right,  and  if  such  use  had  continued  for  twenty 
vears  it  would  have  been  sufficient  to  have  conferred  an  abso- 
lute  right  to  the  easement." 

Here  the  passway  has,  under  an  agreement  with  the  owner 
of  the  land  at  the  time  it  was  established,  been  used  and 
enjoyed  by  appellee  and  others  under  a  claim  of  right  for 
twenty-five  years,  and  they  claim  that  that  claim  of  right  was 
founded  on  a  valuable  consideration. 

We  therefore  conclude  that  the  use  and  enjoyment  of  this 
passway  for  over  twenty  years  under  the  contract  with  Blain 
have  raised  the  presumption  of  a  grant  in  appellee's  favor. 

Wherefore  the  judgment  of  the  lower  court  is  affirmed. 
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OAflB  7— INDICTMENT— May  28. 

Commonwealth  v.  Riley. 

APPEAL    FROM    GREENUP   CIRCUIT   COURT. 

1.  "A    STATEMENT  OF    THE    ACTS    CONSTTTUTINQ    THE    OFFENSE,"    etc. 

This  provision  of  section  122  of  the  Criminal  Code  applies  to 
every  indictable  offense. 

2.  An  INDICTMENT  "  FOR  KEEPING  A  TIPPLING-HOUSE  "  18  hdd  to  be  Suffi- 

dent,  (Morrison  v.  Commonwealth,  7  Dana,  218;  Commonwealth 
V.  Turner,  4  B.  Mon.  4;  Same  v.  Allen,  15  B.  Mon.  1 ;  Same  v.  Har- 
vey, 16  B.  Mon.  1.) 

In  passing  upon  the  sufficiency  of  such  an  indictment  in  this 
case  the  court  say:  "By  the  foregoing  adjudications  it  will  be 
seen  that  this  court  has  repeatedly  held,  both  before  and  since  the 
adoption  of  the  Criminal  Code,  the  mere  charge  that  the  defendant 
had,  before  the  finding  of  the  indictment  against  him,  been  guilty 
of  keeping  a  tippling-house,  was  a  sufficient  definition  of  the  offense 
charged,  and  a  sufficient  statement  of  the  acts  constituting  such 
offense,  and  we  feel  constrained  to  adhere  to  the  rule  as  settled  by 
these  adjudications  of  this  court,  together  with  others  not  referred 
to  in  this  opinion.'' 

THOS.  £.  MOSS,  ATTORNEY-GENERAL,  FOR  APPELLANT. 
L.  T.  MOORE  FOR  APPELLEE. 

1.  The  indictment  for  "keeping  a  tippling-house,"  by  keeping  a 
tippling-house,  did  not  state  the  acts  constituting  the  offense  as  required 
by  the  Criminal  Code,  sections  122,  123,  124,  and  section  3,  page  364, 
(General  Statutes;  see  also  Stowers  v.  Common  wealthy  12  Bush,  342; 
Foster  v.  Commonwealth,  12  Bush,  374;  Commonwealth  v.  White,  18 
B.  Mon.  492. 

GEO.  T.  HALBERT  on  same  side. 

1.  The  indictment  in  this  c&^e  must  be  under  section  3  or  section  5, 
article  35,  chapter  29,  General  Statutes,  and  is  not  good  under  either  of 
said  sections.  It  does  not  contain  "a  statement  of  the  acts  constituting 
the  offense,"  etc.,  as  required  by  subsection  2  of  section  122  of  the  Crim- 
inal Code.  It  states  the  offense  constituted  by  the  acts  named  in  the 
statute  instead  of  stating  the  acts  constituting  the  offense.  (Criminal 
Code,  sec.  136.) 
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JUDGE  ELLIOTT  delivered  the  opinion  of  the  court. 

Tbe  appellee  Riley  was  indicted  in  the  Criminal  Court  of 
Greenup  County  on  a  charge  of  having  kept  a  tippling-house. 

After  citation  the  defendant  appeared  and  filed  his  demur- 
rer to  the  indictment^  which  was  sustained^  and  the  indictment 
dismissed^  and  from  that  judgment  the  Commonwealth  has  ap- 
pealed. 

There  can  be  no  question  but  that  by  the  provisions  of  the 
Criminal  Code^and  especially  section  112  thereof,  the  acto  con- 
stituting the  offense  of  the  accused  must  be  stated  in  ordinary 
tnd  concise  language.  And  this  provision  applies  to  every 
indictable  offense.  And  therefore  if  the  question  presented 
bj  this  appeal  was  a  new  one,  we  should  be  inclined  to  decide 
that  the  indictment  is  insufficient,  and  that  the  demurrer  was 
properly  sustained,  but  numerous  decisions  of  this  court  sus- 
taining indictments  making  similar  allegations  have  in  our 
opinion  not  left  this  an  open  question. 

In  Morrison  v.  The  Commonwealth,  7  Dana,  218,  this  court 
say  that  "  none  of  our  statutes  undertake  to  define  the  simple 
offense  of  keeping  a  tippling-house  in  any  manner  substan- 
tially different  from  its  common -law  definition.  The  term 
tippling-house  has  a  definite  and  well-understood  meaning  in 
the  common  law  and  in  common  language,'^  and  in  that  case 
this  court  decided  that  an  indictment  was  sufficiently  definite 
and  certain  that  charged  the  accused  with  the  offense  of  keep- 
ing a  tippling-house. 

In  The  Commonwealth  v.  Turner,  4  B.  Mon.  4,  it  is  said 
that  "  the  general  charge  in  this  indictment  that  the  defendant 
did  then  and  there  in  said  house  keep  a  tippling-house  without 
having  first  obtained  a  license  then  and  there  to  keep  a  tavern 
is  of  itself  sufficient  as  heretofore  decided  in  Morrison  v.  The 
Commonwealth. 

In  The  Commonwealth  v.  Allen,  15  B.  Mon.  1,  it  is  said 
that ''  the  indictment  in  this  case  charges  the  defendant  with 
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having  kept  a  tippHng-house,  but  does  not  allege  that  she  had 
no  license  which  authorized  her  to  sell  spiritous  liquors.  This 
question  is  made  under  the  Revised  Statutes.  They  declare 
that  any  person,  unless  he  shall  have  a  license  therefor,  who 
shall  sell  in  any  quantity  wine  or  spiritous  liquors,  etc.,  shall 
be  deemed  guilty  of  keeping  a  tippling  -  house.  The  aver- 
ment that  the  defendant  has  kept  a  tippliug-house  necessarily 
implies  that  she  had  no  license,  for  it  is  the  fact  of  selling  to 
be  drunk  in  the  house  or  the  adjacent  premises  without  a 
license  that  constitutes  her  the  keeper  of  a  tippling-house.  It 
is  not  necessary  therefore  to  allege  in  an  indictment  or  pre- 
sentment for  keeping  a  tippling-house  that  it  was  done  without 
a  license,  for  the  selling  must  have  been  so  done  or  the  charge 
of  keeping  a  tippling-house  is  not  true." 

In  the  case  of  the  Commonwealth  v.  Harvey  this  court 
say,  in  16  B.  Mon.  1,  that  *^The  presentment  in  this  case  was 
found  by  the  grand  jury  since  the  adoption  of  the  Revised 
Statutes.  It  charges  that  the  defendant  did,  on  the  4th  day 
of  November,  1852,  in  the  county  of  Bracken,  keep  a  tip- 
pling-house without  having  first  obtained  a  license  to  keep 
a  tavern.  On  the  motion  of  the  defendant  the  court  quashed 
the  indictment  on  the  ground  that  the  offense  set  out  therein 
was  not  charged  with  sufficient  certainty. 

"For  the  offense  of  keeping  a  tippling-house  the  statute 
provides  only  one  uniform  penalty,  viz.  $60,  and  this  offense 
can,  under  the  statute,  be  committed  only  by  a  person  who  has 
no  license  which  authorizes  him  to  sell  spiritous  liquors  to  be 
drunk  in  his  house;  a  presentment,  then,  merely  charging  the 
defendant  with  having  kept  a  tippling-house  is  good  under  the 
statute,  and  the  additional  averment  in  this  presentment  that 
it  was  kept  without  a  license  to  keep  a  tavern  was  unneces- 
sary, and  must  be  regarded  as  a  mere  surplusage." 

By  the  foregoing  adjudications  it  will  he  seen  that  this 
court  has  repeatedly  held,  both  before  and  since  the  adop- 


VOL.  XIV.]  JANUAKY  TERM,  1878.  47 

Alice  Thompson  v.  Beadles,  <&c. 

tion  of  the  Criminal  Code,  the  mere  charge  that  the  defend- 
ant had,  before  the  finding  of  the  indictment  against  him, 
been  guilty  of  keeping  a  tippling-house,  was  a  sufficient  defi- 
nition of  the  offense  charged  and  a  sufficient  statement  of  the 
acts  constituting  such  offense,  and  we  feel  constrained  to  ad- 
here to  the  rule  as  settled  by  these  various  adjudications  of  this 
court,  together  with  others  not  referred  to  in  this  opinion. 

Wherefore  the  judgment  is  reversed,  with  directions  to 
overrule  the  defendant's  demurrer  to  the  indictment,  and 
for  farther  proceedings  consistent  with  this  opinion. 


Case  8— PETITION   EQUITY— May  29. 

Alice  Thompson  v.  Beadles,  &c. 

APPEAL  FROM    M'CRACKEN    COMMON    PLEAS    COURT. 
I.  AcorBT  OF  EQUTTY  HAS  NO  JXTRISDICTION  OF  ORIGINAL  PROCEEDINGS 

TO  ESTABLISH  A  WILL  alleged  to  have  been  fraudulently  destroyed 
or  sQppreased. 
2.  County  courts  have  exclusive  jurisdiction  of  the  probate  of 
WILLS,  and— 

"Xo  will  shall  be  received  in  evidence  until  it  has  been  allowed 
and  admitted  to  record  in  a  county  court,  and  its  probate  before 
such  court  shall  be  conclusive,"  until  the  same  is  superseded, 
reversed,  or  annulled.    (Code  of  1854,  sees.  619,  subsec.  3.) 

Q-  Q-  QUIGLEY  AND  R.  K.  WILLIAMS  for  appellant. 

^  !>•  HUSBANDS  and  ALEXANDER,  BAKER  &  READ   for 
APPELLEES  Beadles  and  wife. 

BIGGER  &  REID  and  J.  C.  GILBERT  for  appellee  A.  J.  Ogle- 
^  administrator  of  S.  C.  Thompson. 

JTTDGE  COFER  delivered  the  opinion  of  the  cx)URT. 

The  only  question  we  deem  it  necessary  to  consider  in  this 

*^*^  18  whether  a  court  of  equity  has  jurisdiction  of  original 


48  BUSH'S  REPORTS.  [vol.  xiv. 

Alice  Thompion  v.  Beadles,  ^ec 

proceedings  to  establish  a  will  alleged  to  have  been  fraudu- 
lently destroyed  or  suppressed. 

Prior  to  the  Revised  Statutes  the  rule  in  respect  to  the 
jurisdiction  of  courts  of  equity  to  establish  lost  wills  was  not 
uniform.  In  Baker  v.  Dobyns^  4  Dana^  220^  and  Allison  v. 
Allison,  7  ib.  91,  lost  wills  were  established  by  decrees  in  chan- 
cery, and  that  the  chancellor  had  jurisdiction  so  to  decree,  upon 
its  being  made  to  appear  that  the  will  was  lost,  seems  not  to 
have  been  seriously  questioned. 

In  the  later  cases  of  Hunt  v.  Hamilton,  9  Dana,  90,  and 
Campbell  v.  West,  3  B.  Mon.  242,  the  rule  was  somewhat  mod- 
ified, and  the  jurisdiction  of  courts  of  equity  was  restricted 
to  cases  in  which  the  will  was  frmidulently  destroyed  or  ««/>- 
pressed,  or  where  from  some  accident  the  interposition  of  the 
chancellor  was  necessary  to  secure  the  rights  of  the  plaintiffs. 

After  the  Revised  Statutes  and  Code  of  1854  were  adopted 
the  court  said,  in  Barnes  v.  Edward,  17  B.  Mon.  639,  that  it 
had  not  been  doubted  for  many  years  that  courts  of  chan- 
cery had  jurisdictions  to  establish  wills  which  had  been  de- 
stroyed or  suppressed.  But  the  question  was  not  necessary  to 
the  decision  of  that  case  which  was  determined  on  another 
point. 

In  the  still  later  case  of  Abbott  v.  Taylor,  11  Bush,  335, 
referring  to  such  jurisdiction,  the  court  said:  "The  dictum 
in  Barnes  v.  Edward  is  by  no  means  conclusive  as  to  the 
jurisdiction  of  courts  of  equity,  in  such  cases,  since  the  adop- 
tion of  the  Revised  Statutes  and  the  Civil  Code  of  Prac- 
tice. Such  jurisdiction  was  not  only  questioned,  but  in  effect 
denied  in  the  case  of  Bowles  v.  Winchester.''  (MS.  opinion  by- 
Chief  Justice  Hardin,  March  16, 1874.)  But  no  discussion  of 
the  question  was  made  in  the  opinion  in  that  case,  and  it  was 
decided  adversely  to  the  plaintiffs  on  the  merits. 

The  provisions  of  the  Revised  Statutes  and  Civil  Code, 
which  in  terms  relate  to  jurisdiction  in  the  matter  of  establish- 
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bg  wills,  are  not  materially  different  from  the  provisions  of 
the  act  of  1797.     (2  Statute  Laws,  1537.) 

Neither  that  act  nor  any  provision  in  the  Revised  Statutes 
or  Code  of  Practice  in  terms  declared  tliat  the  jurisdiction  of 
the  coanty  courts,  in  matters  relating  to  the  establishment  of 
wills,  should  be  exclusive.  The  language  of  the  act  of  1797, 
section  10,  is  that  '^  the  several  county  courts  shall  have 
power  to  hear  and  determine  all  causes,  matters,  suits,  and 
controversie^i  testamentary  arising  within  their  respective  juris- 
dictions, and  to  examine  and  take  proof  of  wills,"  etc. 

The  Code  of  1854,  section  28,  gave  the  county  courts 
jurisdiction  of  proceedings  for  the  probate  of  wills,  and  sec- 
tion 519  provided  that  the  manner  of  proving  wills  and  con- 
testing their  probate  should  be  as  directed  in  sections  27  to 
42  inclusive,  of  chapter  106  of  the  Revised  Statutes.  Those 
sections  thus  in  terms  re-adopted  were  transferred  to  and  made 
a  part  of  the  Code,  as  subsections  1  to  16*  inclusive.  Sub- 
section I  provided  that  wills  should  be  proved  before,  and 
admitted  to  record  by,  the  county  court  of  the  county  of  the 
testator's  residence,  and  subsection  3  provided  that  no  will 
should  be  received  in  evidence  until  it  had  been  allowed  and 
admitted  to  record  in  a  county  court,  and  that  its  probate 
before  such  court  should  be  conclusive  until  superseded, 
reversed,  or  annulled.  This  latter  provision,  which  was  not 
contained  in  any  statute  prior  to  the  Revised  Statutes,  and 
especially  when  taken  in  connection  with  the  provision  in 
subsection  1,  that  wills  shall  be  proved  before,  and  admitted 
to  record  by,  a  county  court,  plainly  evinces  the  legislative 
intention  to  make  the  jurisdiction  of  county  courts  exclusive. 

No  means  are  perceived  or  suggested  by  which  the  judg- 
ment of  the  chancellor  establishing  a  will  can  be  made  effect- 
ual. Obviously  a  will  so  established  can  not  be  used  as 
evidence,  or  be  made  available  for  any  purpose,  until  it  is 
"allowed  and  admitted  to  record  in  a  county  court." 
V^OL.  XIV.— 5 
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The  chancellor  has  no  power  to  command  the  county  court  to 
admit  to  record  a  will  established  by  him  in  equity  proceedings 
instituted  in  his  court.  The  plain  and  unmistakable  language 
of  the  statute  is  that  "wills  shall  be  proved  before,  and 
admitted  to  record  by,  the  county  court;"  and  this  language, 
when  taken  in  connection  with  section  38  of  the  Civil  Code, 
giving  to  the  county  courts  jurisdiction  of  proceedings  for  the 
probate  of  wills,  renders  it  clear  that  the  county  court  is  to 
proceed  in  the  hearing  of  a  will  case  upon  original  evidence, 
and  would  not  be  concluded  by  the  judgment  of  a  court  of 
equity,  but  might  proceed,  notwithstanding  the  action  of  the 
chancellor,  to  reject  the  will. 

Whether,  if  a  case  should  arise  in  which  it  was  necessary, 
in  order  to  enable  the  propounders  of  a  will  to  prove  its 
execution  or  contents,  a  court  of  equity  would  have  jurisdic- 
tion to  compel  a  discovery,  is  a  question  we  need  not  antici- 
pate, and  about  which  we  intimate  no  opinion. 

For  the  reasons  indicated  the  judgment  of  the  court 
below,  estal)lishing  certain  portions  of  an  alleged  letter  of  A. 
P.  Thompson  to  his  parents,  as  his  last  will  and  testament,  is 
reversed ;  and  the  cause  is  remanded  with  directions  to  sustain 
the  appellant's  demurrer  to  as  much  of  the  petition  as  seeks  to 
set  up  and  have  said  alleged  writing  established  as  a  will. 
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Case  9— PETITION  EQUITY— June  6. 

Montgomery  v.  Phoenix  Mutual  Life  Insurance 

Company. 

APPEAL  FROM  LOUISVILLE  CHANCEKY  COURT. 

1.  The  right  of  the  assured  is  not  lost  or  forfeited  by  a  failure 

to  surrender  an  old  ten -years'  endowment  policy  and  get  a  new 
paid-up  policy  within  twelve  months  after  making  default  in  the 
payment  of  the  fifth  annual  premium. 

2.  The  bight  of  the  assured  is  not  forfeited  by  a  failure  to 

pay  a  note  executed  by  him  for  a  part  of  the  fifth  annual  pre- 
mium on  a  ten-years'  endowment  policy,  which  note  contained  a 
stipulation  that,  '*If  the  amount  of  this  note  shall  not  be  paid 
when  due,  the  said  policy  shall  be  null  and  void." 

The  ten-years'  endowment  policy  for  $10,000,  sued  on  in  this 
case,  contained  these  stipulations:  "  It  being  understood  and  agreed 
that  if,  after  the  receipt  by  this  company  of  not  less  than  two  or 
more  annual  premiums,  this  policy  should  cease  in  consequence  of 
the  non-payment  of  premiums,  then  upon  a  surrender  of  the  same, 
prcrided  such  surrender  is  made  to  the  company  vnthin  twelve  months 
from  the  time  of  such  ceanng,  a  new  policy  will  be  issued  for  the 
value  acquired  under  the  old  one;  .  .  .  that  is  to  say,  if  pay- 
ments for  two  years  shall  have  been  made,  it  will  issue  a  p<jlicy  for 
two  tenths  of  the  sum  originally  assured,  .  .  .  and  in  the  same 
proportion  for  any  number  of  payments;"  and  if  the  premiums 
should  not  be  paid  "on  or  before  the  date  mentioned,  then  in  every 
such  case  the  said  company  shall  not  be  bound  for  the  payment  of 
the  whole  sum  assured,  but  ofdyfor  a  part  thereof  proportionate  with 
the  annual  payments  made  as  above  speeifiefi,  and  this  jwlicy  shall  cease 
and  determine." 

The  assured  paid  four  annual  premiums  according  to  the  terms 
of  the  contract.  When  the  fifth  premium  matured  he  paid  thereon 
to  the  company,  in  cash,  $200,  and  executed  his  note  to  the  com- 
pany, payable  in  about  three  months  after  its  date,  for  the  balance 
of  the  premium  then  due,  and  received  a  renewal  certificate. 

The  note  contained  this  stipulation:  "If  the  amount  of  this  note 
shall  not  be  paid  when  due,  the  said  policy  shall  be  null  and  void." 

This  note  dated  in  September,  1872,  was  never  paid.  The  assured 
died  in  September,  1875,  without  paying  any  more  premiums  or  sur- 
lendering  the  old  policy. 
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In  this  suit  on  the  old  policy  by  the  beneficiary  thereof,  hdd: 

First,  The  right  to  a  part  of  the  sum  originally  insured,  pro- 
portionate with  Uie  number  of  premiums  paid,  was  not  lost  by  the 
failure  to  surrender  the  old  policy  within  twelve  months  from  the 
time  of  making  default  in  the  payment  of  the  premiums. 

Second.  $4,000  of  paid-up  insurance  having  been  paid  for  before 
tlie  note  of  September,  1872,  was  executed,  and  the  stipulation  of 
forfeiture  having  been  inserted  in  the  note  for  the  purpose  of  secur- 
ing the  prompt  payment  of  the  amount  of  the  note,  the  failure  to 
pay  it  at  maturity  did  not  have  the  effect  of  forfeiting  the  policy. 

Third.  The  note  having  been  accepted  for  a  part  of  the  cash  pre- 
mium, and  a  renewal  certificate  issued,  the  policy  continued  in  force 
until  the  maturity  of  the  note. 

If  the  company  intended  to  insist  on  the  provision  in  the  note 
to  forfeit  the  insurance  for  that  year,  it  ought  to  have  promptly 
returned  the  note  after  maturity,  and  the  excess  of  the  cash  paid  on 
the  premium  paid  for  that  year  over  and  above  the  cost  of  the  car^ 
rying  of  the  policy  from  the  date  of  the  note  to  its  maturity ;  and, 
having  failed  to  return  the  note  or  money,  or  to  give  notice  of  its 
intention  to  insist  on  the  forfeiture  of  the  policy  for  the  residue  of 
that  year,  the  company  waived  any  right  it  may  have  had  to  do  so, 
and  the  policy  continued  in  force  to  the  end  of  the  fifth  year,  and 
the  assured  is  entitled  to  judgment  for  five  tenths  of  the  sum  origi- 
nally insured. 

JOHN  ROBERTS  fob  appellant. 

1.  The  policy  being  executed  after  the  application,  its  proyisions, 
when  in  conflict  with  the  application,  must  control ;  especially  must  its 
provisions  control  the  application  so  far  as  the  obligations  of  the  com- 
pany are  concerned.  The  application  being  the  basis  of  the  policy,  the 
two  form  the  contract  except  so  far  as  the  policy  conflicts  with  the  ap- 
plication, in  which  event  the  policy  being  the  last  instrument  of  con- 
tract, and  really  that  which  makes  the  contract,  must  prevail. 

2   The  policy  must  be  considered  as  a  whole. 

3.  There  are  three  conditions  in  the  policy.  The  first  provides  that 
the  policy  shall  be  null  and  void  upon  the  happening  of  any  of  the 
causes  mentioned  in  that  condition,  but  the  non-payment  of  premiums 
is  not  one  of  those  conditions ;  the  second  condition  does  not  provide 
either  for  the  forfeiture  of  the  premiums  paid  or  nullification  of  the 
policy ;  the  third  condition  provides  for  the  forfeiture  of  all  payments 
when  the  policy  shall  be  null  and  void  for  the  causes  mentioned  in  the 
first  condition.  These  conditions  are  in  perfect  harmony  with  each 
other,  and  make  it  very  clear  that  whenever  the  causes  mentioned  in 
the  first  condition  occur  which  render  the  policy  null  and  void,  then  all 
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the  pKymenta  made  shall  be  forfeited  to  the  company,  otherwise  the  oon- 
tnct  being  a  nullity  the  parties  interested  should  be  placed  in  statu  quo, 
ud  to  accomplish  this  the  company  would  have  to  restore  to  the  party 
Mured  the  premiums  paid. 

4.  The  policy  would  not  become  "null  and  void"  for  non-payment 
of  premiums,  but  would  only  "  cease  and  determine  "  at  the  point  where 
rach  ooD-payment  occurred,  the  intention  and  contract  of  the  parties 
being  that  when  a  premium  should  be  paid  the  insured  "  acquired "  an 
interest  to  the  one  tenth  of  the  whole  sum  assured  less  the  unpaid  out- 
standiDg  notes.  By  the  policy  as  soon  as  a  premium  is  paid  its  value  is 
Qofmi  to  be  paid  at  the  death  of  the  insured.  Four  annual  payments 
had  been  made  prior  to  the  5th  of  September,  1872,  by  which  the  appel- 
lant had  acquired  the  right  to  one  fourth  of  the  original  policy  less  the 
unpaid  premium-notes. 

5.  For  a  policy  to  ''cease  and  determine*'  is  quite  different  from  its 
heooming  "null  and  void."  When  a  continuing  contract  "ceases  and 
detennines"  that  is  an  end  of  its  continuation,  but  obligations  and 
rights "oe^utrerf''  still  exist.  An  act  which  makes  a  contract  "null  and 
md"  reaches  back  to  its  inception,  but  that  which  causes  a  thing  to 
"cease  and  determine  "  does  not  reach  back. 

6.  The  note  for  $129.40,  executed  by  insured,  as  a  part  of  the  fifth 
cash-payment,  can  not  work  a  forfeiture  of  rights  acquired  before  it  was 
given.  This  note  is  collateral  to  the  original  contract,  and  is  not  antici- 
pated or  contemplated  by  the  original  contract.  When  that  note  was 
given  there  was  subsisting  a  lien  upon  the  policy  to  secure  its  payment. 
(Motiud  Life  Insurance  Co.  v.  French,  Central  Law  Journal,  333.) 

7.  The  appellee  did  no  act  indicating  an  intention  to  forfeit  the 
policy  because  the  note  was  not  paid  at  maturity.  On  the  contrary,  its 
conduct  in  holding  to  this  and  the  other  four  premium-notes  indicated 
that  it  had  no  intention  to  forfeit. 

8.  The  policy  could  not  be  avoided  without  a  demand  for  the  money, 
and  a  declaration  by  the  company  of  its  intention  to  treat  the  policy  as 
null  and  void  and  make  a  surrender  of  all  the  notes  it  held  against 
him. 

9.  An  equitable  mortgage  or  lien  on  the  policy  was  created  in  favor 
of  the  company,  and  could  not  be  determined  except  by  an  enforcement 
of  that  lien,  for  the  principle  that  once  a  mortgage  always  a  mortgage 
applies  in  this  case. 

10.  Instead  of  making  the  ordinary  contract  of  assurance,  the  parties 
elected  to  make  a  contract  that  must  be  governed  by  the  rules  of  equity. 

11.  It  ia  nowhere  said  in  the  policy  that  it  should  be  null  and  void 
if  not  surrendered  in  twelve  months. 

12.  The  note  for  $129.40  is  within  the  principle  of  the  case  of 
The  St  Louis  Mutual  Life  Insurance  Co.  v.  Grigsby,  10  Bush,  810. 
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13.  In  any  event  the  policy  is  susceptible  of  two  constructions,  and 
under  the  ruling  of  the  Supreme  Ck)urt  of  the  United  States,  in  the 
recent  case  of  the  First  National  Bank  of  Kansas  City  v.  The  Hartford 
Fire  Insurance  Company,  MS.  opinion,  October  Term,  1877,  that  con- 
struction, most  strongly  against  the  company,  must  prevail. 

14.  The  policy  is  on  the  ten-years'  plan,  recognizing  value  acquired/or 
each  yeafj  and  is  therefore  different  in  its  provisions  from  the  ordinary 
life-policy,  and  ha8  provisions  more  beneficial  to  the  assured  than  the 
ordinary  ten-year  policies.  This  policy,  like  all  other  contracts,  should 
be  governed  by  its  own  provisions,  and  not  by  the  insurance  law  appli- 
cable to  other  policies,  the  provisions  of  which  are  unlike  the  provisions 
of  this  policy. 

L.  M.  DEMBITZ  and  A.  E.  WILLSON  poe  appellee. 

1.  The  arrangement  made  by  the  deceased  with  the  company,  by 
which  he  gave  his  "  cash  note "  with  forfeiture  clause,  is  binding  on 
appellant,  as  she  recognizes  the  premium  for  the  fifth  year,  and  more- 
over, as  her  claim  is  only  under  him.  (Baker  v.  The  Union  Mut.  L.  Ins. 
Co.,  43  N.  Y.  28,  Court  Appeals,  1871.) 

2.  Tenth  part  for  fifth  year  not  recoverable  at  any  event,  as  part  of 
actual  premium  was  never  paid  and  the  cash  note  was  never  treated  as 
payment.  Case  differs  from  10  Bush,  315,  in  which  only  interest  or  pre- 
mium-notes remained  unpaid ;  here  a  part  of  current  premium  is  unpaid. 

3.  Case  further  distinguished  from  10  Bush,  315,  because  the  word 
"loan,"  there  deemed  material,  nowhere  occure  in  our  policy.  Hence 
Patch  V.  Phcenix  Mut.  Jj.  Ins.  Co.,  44  Vt.  481,  compatible  with  that  case. 
(St.  Louis  Mutual  v.  Grigsby ;  see  also  Moses  v.  Brooklyn  Life  Ins.  Co. 
(S.  C.  Ga.)  5  Big.  Life  Ins.  Cases,  p.  61.) 

4.  The  policy  by  its  terms  ceases  ui»on  non-payment  of  premiums,  and 
the  appellant  can  only  revive  her  rights  by  taking  a  new  policy  within 
twelve  months.  The  words  noiv/or.  (non-forfeitable)  in  the  application 
'mn  not  help  her.  They  must  be  construed  in  harmony  with  the  context. 
(Gates  v.  Home  Mut.  Life  Ins.  Co.,  Bigclow's  L.  Ins.  Cases,  467 ;  Smith, 
adm'r  v.  The  Continental  Life  Ins.  Co.,  4  id,  421 ;  and  Schumacher  v. 
Manhattan  Life  Ins.  Co.,  in  note  to  last  proceeding. 

5.  The  tendency  of  late  cases  is  not  to  relax  the  conditions  of  prompt 
payment  any  further;  some  carry  strictness  to  the  utmost  verge.  (Evans 
v.  U.  S.  Life  Ins.  Co.,  64  N.  Y.  304;  Protective  Life  Ins.  Co.  v.  Toote, 
79  Ills.  361;  Franklin  Life  Ins.  Co.  v.  Sefton's  adm'r,  53  Ind.  380; 
Union  Mut.  L.  Ins.  Co.  v.  McMillan,  24  Ohio  St.  (N.  S.)  67.  The  ruling 
in  Grigsby's  case  (10  Bush)  is  not  followed  in  Missouri,  the  home  of  the 
company  in  question.  (Russum  v.  St.  Louis  Mut.  L.  Ins.  Co.,  5  Bigelow; 
Thompson  v.  The  Knickerbocker  Life  Ins.  Co.  (id.)  in  U.  S.  C.  C.  for 
Alabama. 
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JUDGE  GOFER  delivered  the  opinion  of  the  coubt. 

September  5,  1868,  the  Phcenix  Mutual  Life  Insurance 
Co.,  of  Hartford,  Conn.,  issued  to  Joseph  B.  Montgomery  a 
policy  of  insurance  insuring  his  life  in  the  sum  of  $10,000. 
The  policy  is  of  that  class  usually  called  non  -  forfeitable  ten- 
year  endowment  policies,  and  was  payable  when  the  assured 
should  attain  the  age  of  seventy  years,  or,  in  case  of  his  death 
before  that  time,  within  ninety  days  after  due  notice  and  proof 
thereof. 

The  annual  premium  was  $524.80,  payable  one  half  in 
ca^h  and  the  residue  in  notes,  due  one  year  after  date,  and 
io  case  of  any  indebtedness  of  the  assured  to  the  company 
on  account  of  the  policy  at  the  time  it  became  payable,  such 
indebtedness  was  to  be  deducted  from  the  amount  due  thereon. 

The  policy  also  contained  the  following  provisions,  viz : 

**  It  being  understood  and  agreed  that  if,  after  the  receipt 
by  this  company  of  not  less  than  two  or  more  annual  pre- 
miums, this  policy  should  cease  in  consequence  of  the  non-pay- 
ment of  premiums,  then,  upon  a  surrender  of  the  same,  pro- 
vided such  surrender  is  made  to  the  company  within  twelve 
months  from  the  time  of  such  ceasing,  a  new  policy  will  be 
issued  for  the  value  acquired  under  tlie  old  one,  subject  to  any 
notes  that  may  have  been  received  on  account  of  premiums; 
that  is  to  say,  if  payments  for  two  years  shall  have  been  made 
it  will  issue  a  policy  for  two  tenths  of  the  sum  originally  in- 
sured; if  for  three  years,  for  three  tenths,  and  in  the  same 
proportion  for  any  number  of  payments,  without  subjecting 
the  assured  to  any  subsequent  charge  except  the  interest  an- 
nually in  advance  on  all  premium-notes  remaining  unpaid  on 
this  |>olicy. 

"  This  policy  is  issued  and  accepted  by  the  assured  upon 
the  following  express  conditions  and  agreements : 

"First.  If  the  said  Joseph  B.  Montgomery  shall  at  any 
time  dnring  the  continuance  of  this  policy,  without  the  con- 
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sent  of  this  company  previously  obtained  in  writings  visit  any 
part  of  the  western  hemisphere  lying  between  the  tropics,  etc., 
...  or  if  any  of  the  declarations  made  in  the  application  for 
this  policy,  upon  the  faith  of  which  this  policy  is  issued,  shall 
be  found  in  any  respect  untrue,  then,  and  in  every  such  case, 
this  policy  shall  be  null  and  void. 

*^  Secondly,  If  said  premiums  shall  not  be  paid  at  the  office 
of  the  company,  in  the  city  of  Hartford,  Conn.,  or  to  an  agent 
of  the  company,  on  his  producing  a  receipt  signed  by  the  pres- 
ident or  secretary  on  or  before  the  date  above  mentioned,  then 
in  every  such  case  the  said  company  shall  not  be  liable  for  the 
payment  of  the  whole  sum  assured,  but  only  for  a  part  thereof, 
proportionate  with  the  annual  payments  made  as  above  speci- 
fied, and  this  policy  shall  cease  and  determine. 

"  Thirdly.  In  every  case  where  this  policy  shall  cease  and 
determine,  or  become  null  and  void  for  any  cause  other  than 
the  non-payment  of  premiums,  then  all  payments  thereon  shall 
be  forfeited  to  this  company.'* 

This  policy  was  subsequently  exchanged  for  another  in  all 
respects  like  it,  except  that  the  new  policy  was  for  the  benefit 
of  Montgomery's  wife. 

The  premiums  were  paid  for  the  years  1868, 1869, 1870,  and 
1871,  and  the  interest  on  the  premium-notes  was  also  paid  up 
to  the  latter  date. 

When  the  premium  for  1872  fell  due,  Montgomery  paid 
thereon,  in  cash,  $200,  and  executed  to  the  company  the  fol- 
lowing note  and  received  a  renewal  receipt: 

Louisville,  September  5,  1872. 

On  the  24th  of  December,  ...  I  promise  to  pay  to 
the  order  of  the  Phoenix  Insurance  Company,  or  their  agent, 
at  the  Citizens  Bank,  $129.40,  being  part  of  the  cash  payment 
of  the  premium  for  1872  on  policy  No.  29,371,  issued  by  said 
company,  the  whole  being  receipted  in  said  renewal.     And 
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it  is  hereby  anderstood  and  agreed  that  if  the  amount  of  this 
note  shall  not  be  paid  when  due^  the   said  policy  shall  be 

BUU  aDd  void.  gjg^^^  J    3    MONTOOMEKY. 

This  note  was  made  up  of  $62.40^  balance  of  cash  part  of 
the  premium;  $62.88  interest  in  advance  on  premium-notes; 
and  14.12  for  interest  on  the  first  two  sums  from  September  5, 
to  December  24,  the  time  of  the  maturity  of  the  note. 

Xo  note  was  given  in  1872  for  the  remaining  half  of  the 
premium  for  that  year,  because  it  was  not  the  custom  of  the 
company  to  take  premium-notes  after  four  years  from  the  date 
of  the  policy,  the  dividends  being  supposed  to  be  sufficient 
after  that  time  to  meet  one  half  the  premium. 

The  note  for  $129.40  was  not  paid  at  maturity,  nor  has  it 
been  paid  since.  No  demand  of  payment  was  ever  made,  nor 
did  the  company  offer  to  return  the  note  or  the  $200  paid 
in  cash  September  5,  or  any  part  of  it.  No  more  premiums 
were  paid  or  tendered,  and  September  21,  1875,  Montgomery 
died  without  (as  we  shall  assume)  having  surrendered  the 
policy  or  demanded  a  new  one. 

This  suit  in  equity  was  instituted  by  Mrs.  Montgomery 
on  the  policy  to  recover  five  tenths  of  the  amount  thereof, 
and  her  petition  having  been  dismissed,  she  prosecutes  this 
appeal. 

Three  questions  are  presented  for  decision  which  may  be 
stated  thus: 

1.  Did  the  failure  to  surrender,  or  to  oflfer  to  surrender  the 
policy  within  twelve  months  after  default  in  the  payment 
of  premiums,  release  the  company  from  any  further  liability 
on  the  policy,  for  any  part  of  the  sum  insured  ? 

2.  Was  the  policy  forfeited  by  the  failure  to  pay  the  note 
for  $129.40  when  due? 

3.  If  the  foregoing  questions  be  answered  in  the  negative, 
how  much  is  the  appellant  entitled  to  recover? 
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Prior  to  September  5,  1872,  the  insured  had  paid  four  full 
annual  premiums,  and  on  that  day  had  a  right  to  demand  a 
paid-up  policy  for  $4,000,  not  ex  grcUia,  as  appellee's  counsef 
seem  to  intimate,  but  because  it  had  been  paid  for.  Each 
annual  premium  paid  for  carrying  the  policy  for  the  current 
year  and  for  ?  1,000  of  paid-up  insurance,  and  at  the  end  of 
four  years  a  paid-up  policy  was  as  certainly  paid  for,  at  the 
contract  price,  as  the  four  years  of  current  insurance.  If,  as 
we  assume  for  the  present,  the  premium  for  the  year  com- 
mencing September  5,  1872,  was  not  paid,  the  stipulation  is 
that  the  "company  shall  not  be  liable  for  the  payment  of  the 
whole  sum  assured,  but  only  for  a  part  thereof  proportionate 
to  the  annual  payments  made  as  above  specified,  and  this 
policy  shall  cease  and  determine." 

This  is  in  effect  a  covenant  to  pay  according  to  the  terms 
of  the  policy  $4,000  in  case  four  annual  premiums  should  be 
paid,  and  the  policy  should  then  cease  and  determine  on 
account  of  the  non-payment  of  the  fifth  premium.  But 
counsel  seek  to  break  the  force  of  this  view  of  the  subject  by 
arguing  that  no  recovery  can  in  any  event  be  had  on  the 
original  policy  for  a  part  of  the  sum  insured.  "To  say  that 
a  proportionate  recovery  can  be  had  upon  the  original  policy," 
say  they,  "  would  run  counter  to  the  very  second  condition 
which  the  appellant  invokes  as  a  covenant  made  in  her  favor, 
for  that  condition  closes  with  these  words,  'and  this  policy 
shall  cease  and  determine.'"  True  the  policy  ceased  and 
determined,  but  it  did  not  then  cease  to  bind  the  company 
to  pay  a  proportionate  part  of  the  sum  assured.  It  ceased  to 
be  a  policy  for  $10,000.  The  right  to  pay  premiums  and  to 
continue  it  in  force  was  gone,  but  to  say  that  it  then  ceased 
to  be  binding  on  the  company  for  any  purpose  is  in  plain 
disregard  not  only  of  the  stipulation  to  pay  a  proportionate 
sum,  but  also  of  the  provision  that  a  new  policy  would  "  be 
issued  for  the  value  acquired  under  the  old  one." 
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If,  as  counsel  claim,  the  old  policy  so  far  ceased  and  deter- 
mined that  a  suit  could  not  be  prosecuted  upon  it  for  a  pro- 
portion of  the  sum  insured,  why  did  it  not  for  the  same  reason 
so  cease  and  determine  that  no  suit  could  be  maintained  on 
the  covenant  to  issue  a  new  policy?  The  words  "this  policy 
shall  cease  and  determine^'  ^tpp'y  ^s  well  to  the  one  covenant 
as  to  the  other,  and  if  the  argument  drawn  from  them  proves 
any  thing,  it  proves  that  the  covenant  to  issue  a  new  policy, 
and  the  covenant  to  pay  a  proiwrtionate  part  of  the  sum 
as^u^ed  in  case  default  was  made  in  paying  premiums  after 
two  had  been  made,  amount  to  nothing,  and  that  the  policy 
became  null  and  void  just  as  if  these  covenants  had  been 
omitted. 

If  no  action  can  be  maintained  on  the  old  policy  to  recover 
a  proportionate  part  of  the  sum  insured  because  the  policy 
ceased  and  determined  when  default  was  made  in  the  payment 
of  premiums,  what  would  have  been  the  result  if  the  insured 
had  died  within  the  year  next  succeeding  such  default,  and 
without  surrendering  the  old  policy?  Obviously  no  new 
policy  could  have  been  issued  in  that  case,  and  it  will  not 
do  to  say  that  the  policy  having  ceased  and  determined  in  the 
lifetime  of  the  insured  would  have  been  resurrected  bv  his 
death. 

The  onlv  rational  and  consistent  construction  of  the  words 
"this  |K)licy  shall  cease  and  determine^'  is  that  already  sug- 
gested, viz.  that  it  should  then  cease  to  be  a  policy  for  more 
than  a  sum  "  proportionate  with  the  annual  payments  made." 

Counsel  also  argue  that  the  words  "as  above  specified"  in 
the  second  condition  were  intended  to  apply  as  well  to  the 
gmunds  of  the  company's  liability  as  to  the  amount  for  which 
it  should  be  liable.  In  other  words,  that  the  meaning  is  that 
the  company  will  pay  a  proportionate  amount  provided  the 
old  policy  is  surrendered  within  twelve  months  after  default 
in  the  payment  of  premiums.     If  such  had  been  the  meaning 
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language  much  more  appropriate  could^  and  no  doubt  would, 
have  been  employed.  If  it  had  read  "on  the  terms  above 
specified "  no  doubt  could  have  been  entertained  that  it  was 
the  intention  of  the  parties  that  the  proportionate  payment 
should  be  made  only  in  case  the  old  policy  was  surrendered 
within  twelve  months. 

Thus  construed  the  terms  of  the  contract  gave  the  assured 
the  option  to  take  either  of  two  courses:  1.  To  surrender  the 
old  policy  and  take  a  paid-up  policy  subject  to  the  outstand- 
ing premium-notes  for  as  many  tenths  of  the  whole  sum  in- 
sured as  there  had  been  annual  payments  of  premiums;  and, 
2.  To  hold  on  to  the  old  policy  until  the  death  of  the  insured 
or  until  it  became  payable  by  its  own  terms. 

In  case  the  latter  course  should  be  chosen  the  outstanding 
premium -notes  might  be  collected  by  the  company  at  once. 
By  their  terms  they  were  due  and  payable,  and  liability  to 
pay  them  could  not  be  avoided  by  failing  to  surrender  the  old 
policy. 

If,  on  the  other  hand,  the  assured  chose  the  first  alterna- 
tive, the  new  policy  was  to  be  issued  subject  "  to  any  notes 
that  may  have  been  received  on  account  of  premiums,"  and 
the  interest  was  to  be  paid  on  such  notes  annually,  in  ad- 
vance, which  shows  the  notes  were  not,  in  that  case,  to  be 
paid,  but  were  to  remain  a  lien  on  the  policy. 

But  if  we  could  adopt  the  construction  of  the  policy  in- 
sisted upon  by  appellee^s  counsel  we  could  not  sanction  the 
conclusion  reached  by  them,  that  in  consequence  of  the  failure 
to  surrender  the  old  policy  within  twelve  months  after  defiiult 
in  the  payment  of  premiums  the  company  has  ceased  to  be 
liable  for  any  part  of  the  sum  insured. 

Time  is  not  generally  of  the  essence  of  contracts.  (Story's 
Equity,  sec.  776.)  It  may  be  so  when  the  contract  is  executory 
on  both  sides,  or  when  the  nature  of  the  transaction  or  the 
stipulation  of  the  parties  shows  it  was  so  intended  by  them. 
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But  when  the  defendant  has  received  the  entire  considera- 
tion for  performance  on  his  part^  and  has  no  other  defense 
except  that  the  plaintiff  did  not  come  within  the  stipulated 
time  to  demand  performance^  we  are  not  acquainted  with  any 
aathoritj  or  legal  principle  upon  which  such  a  defense  can  be 
upheld  in  a  court  of  equity. 

If,  for  any  reason,  the  defendant  has  become  unable  to  per- 
form his  agreement^  or  performance  would  be  more  difficult  or 
oaerous  at  the  time  of  the  demand  than  it  would  have  been  at 
the  time  stipulated,  there  might  be  plausibility  in  such  a  de- 
fense, and  a  court  of  equity  would  no  doubt  either  deny  all 
relief  to  the  plaintiff  or  grant  relief  upon  terms  that  would 
compensate  the  defendant  for  the  additional  burden  resulting 
from  the  plaintiff's  delay.  But  nothing  of  the  kind  is  pre- 
tended in  this  case.  The  proposition  upon  which  this  branch 
of  the  company's  defense  rests  is  this,  and  nothing  more.  It 
is  admitted  that  the  assured  paid  for  a  paid  -  up  policy  for 
$4,000,  and  that  if  the  old  policy  had  been  surrendered  at 
any  time  between  September  5,  1872,  and  September  5,  1873, 
the  company  would  have  been  bound  to  issue  a  new  policy 
for  that  sum,  and  because  the  old  policy  was  not  surrendered 
within  that  time  that  the  assured  has  lost  the  benefit  of  $4,000 
of  paid-up  insurance. 

Suppose  instead  of  buying  and  paying  for  $4,000  of  insur- 
ance to  be  secured  by  a  policy  to  be  issued  provided  it  was 
applied  for  within  twelve  months,  the  assured  had  purchased 
and  paid  for  a  piece  of  real  estate  of  like  value,  and  had 
accepted  the  vendor's  covenant  to  convey  the  title  and  sur- 
render possession  of  the  property  provided  a  deed  was  de- 
manded within  twelve  months,  what  enlightened  jurist  would 
hesitate  to  hold  insufficient  a  defense  which  averred  onlv  that 
the  plaintiff  did  not  demand  a  deed  and  the  surrender  of 
possession  within  the  time  stipulated?  The  case  supposed  does 
not  ditkr  in  principle  from  the  case  at  bar. 
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Counsel  cite  several  cases  which  they  suppose  establish,  or 
tend  to  establish,  a  different  construction. 

Gates  V.  Insurance  Co.,  Suj>erior  Ct.  Cin.,  5  Big.  Ins. 
Bepts.  467,  was  an  action  to  recover  money  paid  for  pi*emiums 
on  a  life  policy.  The  plaintiff  alleged  that  in  December,  1867, 
he  insured  his  life  in  the  defendant's  company  in  the  sum  of 
$2,000,  for  an  annual  premium  of  J175.94,  which  premium  he 
paid  in  1867  and  1868;  that  by  the  terms  of  the  policy  he  be- 
came entitled  by  reason  of  said  payments  to  a  paid-up  policy 
for  $456.64;  and  that  upon  demand  for  such  paid-up  policy  it 
was  refused. 

The  policy  in  its  body  was  styled  "this  non-forfeiting 
policy,^'  but  it  stipulated  that  in  case  the  premium  was  not 
paid  on  the  day  designated  the  policy  should  be  void. 

Subsequently,  but  without  date,  there  was  indorsed  on  the 
policy,  and  signed  by  the  secretary,  the  following:  "  After  two 
annual  premiums  have  been  paid,  and  while  it  continues  in 
force,  this  policy  will  be  exchanged  for  a  paid-up  policy  as 
large  as  the  paid-up  premiums  will  purchase."  The  court  try- 
ing the  cause  instructed  the  jury  to  find  for  the  company,  and 
Gates  appealed. 

It  does  not  appear  from  the  report  of  the  case  whether  the 
demand  for  a  paid-up  policy  was  made  before  or  after  default 
was  made  in  the  payment  of  the  annual  premium. 

By  the  terms  of  the  indorsement  on  the  policy  the  agree- 
ment was  that  after  two  premiums  had  been  paid,  and  while  it 
(the  policy)  continued  in  force,  it  w^ould  be  exchanged  for  a 
paid-up  policy.  Unless  demand  for  the  paid-up  policy  was 
made  before  the  third  premium  fell  due,  that  case  and  this  are 
substantially  alike,  and  in  that  case  it  was  held  that  if  the  in- 
dorsement was  made  before  default  in  the  payment  of  pre- 
miums, and  was  authorized  by  the  company,  the  assured  had  a 
right  to  recover,  and  the  judgment  was  reversed.  If  the  de- 
mand for  a  new  policy  was  made  before  default,  t.  c.  while  the 
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policy  was  in  force,  the  cases  are  unlike,  and  because  of  tlie 
absence  of  this  material  fact  that  case  is  of  no  value  as  a  pre- 
cedent in  this.  It  seems  to  us,  however,  that  the  question  in- 
volved here  did  not  arise  in  that  case,  and  that  for  the  reasons 
given  by  the  Supreme  Court  of  Illinois  in  Insurance  Co.  v. 
Baker,  po^,  the  plaintiff  had  no  right  in  any  event  to  recover 
back  the  premiums  paid. 

In  Moses  v.  Ins.  Co.,  50  Ga.  196,  5  Big.  61,  the  court  held 
that  the  number  of  premiums  required  to  entitle  the  assured 
to  a  paid-up  policy  had  not  been  paid,  and  decided  against 
them  on  that  ground  alone. 

Smith  v.  Ins.  Co.,  4  Big.  421,  District  Court  of  Philadel- 
phia, Schumacher  v.  Ins.  Co.,  ib.  and  3  Ins.  L.  J.  455,  U.  S. 
Circuit  Court,  E.  D.  Missouri,  seem  to  have  been  upon  poli- 
cies similar  to  this  in  the  point  under  consideration,  but  no 
opinion  was  delivered  in  either  case,  and  the  facts  are  not  fully 
stated  in  either.  In  the  former  no  intimation  is  given  of  the 
grounds  of  the  decision.  In  the  latter  the  fact,  that  the  old 
policy  had  not  been  surrendered,  is  stated  as  one  of  the  grounds 
of  the  decision,  but  without  a  knowledge  of  the  issues  made 
by  the  pleadings,  or  a  more  extended  statement  of  the  case 
than  is  given  in  the  report,  it  is  impossible  to  regard  the  opin- 
ion of  the  learned  circuit  judge  as  a  decisive  authority;  and 
moreover  that  was  an  action  at  law. 

Phoenix  Ins.  Co.  v.  Baker,  S.  C.  Ills.,  Insurance  L.  J. 
March,  1878,  was  an  action  for  raonev  had  and  received  to  re- 
cover  back  money  paid  as  premiums  on  a  life-policy. 

The  theory  of  the  plaintiff  was  that  the  company  having 
refused,  upon  what  he  claimed  was  a  proper  demand,  to  issue 
a  paid-up  policy,  was  guilty  of  a  breach  of  the  terms  of  the 
^^'^ment,  and  that  he  might  elect  to  rescind  the  contract  and 
thereupon  recover  back  the  money  paid  in  premiums.  The 
court  said  the  money  paid  was  mainly  for  current  insurance; 
^^  the  company  had  carried  the  risk  while  the  policy  re- 
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mained  in  force,  and  to  that  extent  had  executed  the  contract. 
The  assured  had  enjoyed  that  part  of  the  consideration,  and 
consequently  could  not  elect  to  rescind,  and  of  course  the 
action  failed.     This  was  the  only  point  decided  in  the  case. 

The  court  spoke  of  the  surrender  of  the  old  policy  as  "  the 
condition  precedent'*  to  the  issuing  of  a  paid-up  policy,  and 
intimated  that  damages  for  refusing  to  issue  it  could  not  be 
recovered  unless  '*the  condition  precedent"  had  been  per- 
formed. All  the  court  said  on  this  point  was  obiter  dictum, 
and  besides,  it  is  worthy  of  remark  that  the  court  did  not  say 
that  the  surrender  could  not  be  effectively  made  after  the  time 
stipulated  in  the  policy. 

Several  Kentucky  cases  are  also  supposed  to  establish  the 
doctrine  that  when  time  is  fixed  within  which  demand  shall 
be  made,  time  becomes  essential.  (Page  v.  Hughes,  2  B.  Mon. 
439 ;  Magoffin  v.  Holt,  1  Duv.  95 ;  Chandler  v.  Robertson,  9 
Dana,  291 ;  and  Souseley  v.  Burns,  10  Bush,  87.) 

The  former  two  were  suits  in  equity,  the  first  by  the  ven- 
dee and  the  latter  by  the  vendor  to  compel  the  performance 
of  contracts  for  the  sale  of  real  estate.  In  the  first,  a  lessee 
had  the  option  to  purchase  the  leased  premises  during  the 
continuance  of  the  lease  at  a  stipulated  price.  In  the  latter, 
Magoffin  sold  certain  lands  to  Holt,  and  agreed  that  if,  at  the 
expiration  of  three  years.  Holt  desired  to  sell  the  land  he 
would  purchase  it  at  an  agreed  price. 

It  was  held  in  each  case  that  time  was  of  the  essence  of  the 
contract.  In  the  former  the  party  having  the  option  was  held 
to  be  excused  by  the  circumstances  from  a  strict  compliaaee 
with  the  terms  of  the  contract,  and  specific  performance  was 
decreed  in  his  favor.  In  the  latter  no  excuse  was  offered  for 
the  failure  to  give  notice,  within  the  agreed  time,  of  a  desire  to 
sell,  and  a  decree  was  refused. 

This  character  of  contracts  wants  mutuality,  and  it  would  be 
obviously  unjust  to  allow  the  party  not  bound  to  delay  without 
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excuse  beyond  the  stipulated  time  to  make  the  contract  bind- 
ing open  himself  by  tendering  performance  on  his  part.  And 
it  b  mainly  if  not  solely  upon  this  ground  that  time  is  con- 
sidered as  of  the  essence  of  such  contracts. 

The  other  .cases  cited  were  actions  to  recover  damages  for 
breaches  of  executory  contracts  for  the  sale  and  delivery  of 
personal  property,  in  which  it  was  held  that  the  party  com- 
plaining must  show  his  readiness  and  ability  to  perform  his 
part  of  the  contract  at  the  time  stipulated.  But  no  case  is 
cited,  and  we  think  none  can  be  found,  in  which  it  has  been 
held  that  when  the  party  suing  has  performed  his  part  of  the 
agreement  before  the  time  appointed  for  performance  by  the 
defendant,  that  the  plaintiff  could  not  recover  because  he  was 
io  default  as  to  time  in  making  his  demand. 

The  case  of  an  ordinary  life  policy,  with  premiums  payable 
annually  in  advance,  is  entirely  unlike  this  case.  In  such  cases 
the  assured  is  not  bound  to  pay  the  premiums.  He  may  do  so 
or  not  at  his  pleasure.  The  company,  however,  has  no.  elec- 
tion, but  is  bound  to  receive  the  premium  if  tendered  in  time, 
and  renew  the  policy,  or  rather  continue  it  in  force.  The  con- 
sideration for  further  insurance  is  unpaid — the  contract  is  ex- 
ecutory on  both  sides.  By  its  own  terms  it  expires,  unless  the 
assured  elects  to  continue  it  in  force  and  pays  the  considera- 
tion for  such  continuation.  It  is  a  misnomer  to  call  this  a 
forfeiture. 

The  consideration  for  previous  premiums  was  received  and 
enjoyed  in  the  insurance  for  the  time  for  which  it  was  paid. 
But  in  this  case  the  consideration  for  a  paid-up  policy  has  been 
fully  paid,  and  although  the  insured  enjoyed  the  benefit  of 
current  insurance  for  the  years  in  which  the  policy  was  in 
force  for  the  full  amount,  that  was  not  all  that  was  paid  for. 
The  premiums  by  express  convention  paid  for  both  current 
insurance  and  a  paid-up  policy,  and  now  to  deny  to  the  assured 
the  benefit  of  a  paid-up  policy  because  the  old  one  was  not 
Vol.  XIV.— 6 
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surrendered  in  time,  is,  in  the  strictest  and  most  obnoxious 
sense,  a  forfeiture.  Such  a  claim  is  without  support  in  reason, 
justice,  or  authority,  and  can  not  be  sanctioned  in  a  court  of 
equity. 

Was  the  policy  forfeited  by  the  non-payment  of  the  note 
of  September  5,  1872,  for  $129.40?  We  think  not.  As  we 
have  already  seen  the  right  to  the  ultimate  payment  of  a  pro- 
portionate part  of  the  sum  assured  was  acquired  before  the 
note  was  executed,  and  would  not  have  been  forfeited  by  a 
failure  to  pay  any  part  of  the  premium  falling  due  in  Septem- 
ber, 1872.  Can  the  assured  be  in  a  worse  condition  after  pay- 
ing $200  on  the  premium  then  due  and  executing  a  note  for 
the  residue,  than  if  no  payment  had  been  made  and  no  note 
executed?  If  so  it  must  be  simply  because  the  note  stipu- 
lated that  unless  it  was  paid  at  maturity  the  policy  should  be 
void.  The  default  admits  of  certain  compensation.  The  ulti- 
mate payment  of  the  note  was  by  the  terms  of  the  policy  am- 
ply secured,  and  the  stipulation  for  the  forfeiture  of  the  policy 
if  the  note  was  not  paid  at  maturity  must  be  considered  as 
having  been  intended  alone  as  a  penalty  to  secure  prompt 
payment,  and  as  the  default  was  only  in  time,  and  as  all  that 
is  due  of  the  note  was  and  is  amply  secured,  a  case  is  pre- 
sented in  which  relief  ought  to  be  afforded.  (St.  Louis  M.  L. 
Ins.  Co.  V.  Grigsby,  10  Bush,  310.) 

Grigsby's  case  was  stronger  against  the  assured  than  this. 
The  stipulation  for  forfeiture  for  non-payment  of  interest  was 
contained  in  the  policy.  In  this  case  the  stipulation  is  intro- 
duced for  the  first  time  in  a  note  executed  after  the  right  to  a 
paid-up  policy  for  $4,000  had  been  paid  for  and  secured. 

The  doctrine  announced  by  this  court  in  Grigabjfs  case  has 
been  approved  and  applied  by  the  Supreme  Court  of  Iowa,  in 
Ohde  V.  N.  W.  Ins.  Co.,  5  Big.  145,  and  by  the  Superior  Court 
of  Indianapolis,  in  Little  v.  N.  W.  M.  L.  Ins.  Co.,  ibid.  137; 
and  denied  by  the  St.  Louis  Court  of  Appeals,  in  Russum  v. 
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St.  Louis  M.  L.  Ins.  Co.,  Und.  243,  and  by  the  Circuit  Court 
of  the  U.  S.  for  the  eastern  district  of  Tennessee,  in  Anderson 
V.  St.  Louis  M.  L.  Ins.  Co.,  ibid.  527. 

The  ground  upon  which  these  latter  decisions  proceed  is 
that  the  regular  and  prompt  payment  of  interest  on  premium- 
notes  is  essential  to  the  system  of  taking  such  notes  at  all ;  and 
it  is  remarked  in  the  latter  case  that  the  learned  judge  failed 
to  see  why  courts  should  apply  to  policies  of  insurance  rules 
of  construction  different  from  those  applicable  to  ordinary 
instraments. 

It  was  on  account  of  the  same  inability  on  the  part  of  this 
ootirt  that  it  was  decided  in  Grigsby's  case  that  the  forfeiture 
for  the  non-payment  of  interest  was  merely  a  penalty  to  se- 
cure prompt  payment,  and  that  a  court  of  equity  ought  to 
relieve  against  it. 

As  already  said,  the  cessation  of  a  policy  because  of  the 
non-payment  of  premiums  is  in  no  sense  a  forfeiture.  Pay- 
ment of  premiums  is  a  condition  precedent  to  the  continua- 
tion of  the  risk,  and  unless  it  be  performed  the  policy  ceases. 
Nothing  is  forfeited,  and  courts  of  equity  do  not  now  assume 
to  relieve  a  party  against  the  consequences  of  the  non-per- 
formance of  such  a  condition. 

"Wherever  a  penalty  is  inserted  merely  to  secure  the  per- 
formance or  enjoyment  of  a  collateral  object,  the  latter  is 
considered  as  the  principal  intent  of  the  instrument,. and  the 
penalty  is  deemed  only  as  accessory,  and  therefore  as  intended 
only  to  secure  the  due  performance  thereof,  or  the  damage 
really  incurred  by  the  non-performance.  In  every  such  case 
the  trae  test  by  which  to  ascertain  whether  relief  can  be  had 
in  equity,  is  to  consider  whether  compensation  can  be  made  or 
not."    (Story's  Equity,  sec.  1314.) 

That  the  stipulation  for  forfeiture  upon  the  failure  to  pay 
interest  at  maturity  is  intended  to  secure  prompt  payment,  and 
that  alone,  is  conceded  in  those  cases,  and  the  necessity  for  the 
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stipulation  for  the  accomplishment  of  that  object  is  dwelt  apon 
in  both.  But  while  citing  the  foregoing  quotation  from  Story 
the  court,  in  the  latter  case,  proceeds  to  quote  from  section 
1323,  same  author,  as  follows:  "The  doctrine  seems  now  to  be 
asserted  in  England,  that,  in  all  cases  of  forfeiture  for  the 
breach  of  any  covenant,  other  than  a  covenant  to  pay  rent,  no 
relief  ought  to  be  granted  in  equity,  unless  upon  the  ground  of 
accident,  mistake,  fraud,  or  surprise,  although  the  breach  is 
capable  of  a  just  compensation."  But  Judge  Story,  after* mak- 
ing the  foregoing  statement  of  the  modern  doctrine  in  Eng- 
land, proceeds  in  the  same  section  to  say:  "Whether  this 
narrow  limitation  of  the  doctrine  is  defensible  upon  the 
original  principles  which  seem  to  have  guided  courts  of  equity 
in  interfering  in  cases  of  penalties  and  forfeitures,  namely, 
that  they  are  to  be  treated  as  mere  securities  for  the  per- 
formance of  stipulated  acts,  and  not  strictly  as  conditions  to 
limit  and  determine  rights  and  estates,  ex  rigore  juris^  accord- 
ing to  the  common  law,  may  perhaps  admit  of  serious  ques- 
tion. But  in  the  present  state  of  the  authorities  this  restricted 
doctrine  may  be  affirmed  to  possess  a  general,  if  not  a  con- 
clusive weight  in  the  English  courts  of  equity.  Perhaps  in 
America  the  doctrine  would  be  received  with  more  hesitation." 

No  American  case  is  cited,  and  we  are  not  aware  of  any, 
in  which  the  English  doctrine  has  been  approved,  unless  the 
cases  of  Russum  and  Anderson  can  be  so  regarded. 

The  distinction  between  forfeitures  and  conditions  prece- 
dent is  obvious  and  well  understood.  In  the  former,  rights 
already  acquired  or  existing  are  divested ;  in  the  latter,  the  right 
never  attaches  until  the  condition  is  performed.  In  an  ordi- 
nary contract  of  life  insurance  (such  as  Tait  v.  Ins.  Co.,  4  Big. 
479,  referred  to  in  Anderson's  case  as  an  authority  for  refus- 
ing to  relieve  against  a  forfeiture  for  the  non-payment  of  inter- 
est on  premium-notes),  in  consideration  of  the  payment  of  one 
annual  premium  the  insurer  promises  to  pay  a  given  sum  in 
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case  of  the  death  of  the  insured  during  the  ensuing  twelve 
months,  and  in  addition,  to  continue  the  risk  from  year  to 
year  during  the  life  of  the  insured,  provided  the  annual  pre- 
miam  is  paid  each  year  on  the  day  stipulated.  Payment  on 
or  before  that  day  is  a  condition  precedent  to  continuing  the 
policy  in  force,  and  unless  payment  be  so  made  the  insurer 
never  becomes  bound  to  assume  the  risk  for  a  single  moment 
of  the  ensuing  year,  and  this  not  upon  any  principle  applica- 
ble to  contracts  of  insurance  alone,  but  upon  principles  as  old 
as  equity  jurisprudence  itself. 

But  when,  as  in  this  case,  the  insured  has  acquired  a  right 
to  a  proportionate  part  of  the  sum  assured,  which  is  not  sub- 
ject to  forfeiture  for  the  non-payment  of  subsequent  premiums, 
and  the  assui*ed  being  indulged  in  the  payment  of  a  subsequent 
premium,  executes  a  note  therefor  with  a  stipulation  that  the 
policy  shall  be  forfeited  if  the  note  be  not  paid  at  maturity, 
this  stipulation,  if  it  operates  at  all,  will  defeat  a  preexisting 
right,  and  is  a  forfeiture ;  and  as  the  only  object  of  such  a  stipu- 
lation is  to  secure  the  prompt  payment  of  the  note,  and  as  the 
breach  of  the  agreement  to  pay  at  maturity  can  be  compen- 
sated, the  case  comes  precisely  within  Mr.  Story's  test  as  to 
the  propriety  of  the  interference  of  the  chancellor  to  relieve 
again«^t  forfeitures.     (Sec.  1344,  supra,) 

3.  Having  reached  the  conclusion  that  the  assured  has  a 
right  to  recover,  the  only  remaining  question  is  whether  she 
shall  have  judgment  for  $4,000  or  for  $5,000,  subject  in  either 
event  to  the  notes  held  by  the  company  and  the  accrued  inter- 
est thereon. 

The  whole  cash  premium  was  not  paid  September  5,  1872. 

The  company  might  have  refused  to  accept  less  than  one 
half  the  entire  premium  for  the  ensuing  year,  and  if  it  had 
done  80  the  policy  would  then  have  ceased  and  determined, 
and  the  assured  would  have  been  entitled  to  only  four  tenths 
of  the  policy.     The  company  chose  not  to  exercise  that  right, 
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but  instead  accepted  a  cash  payment  of  (200^  and  the  note 
of  the  insured  for  the  balance  of  the  cash  premium  and  the 
interest  on  the  premium  -  notes,  and  issued  a  renewal  receipt. 
This  the  company  certainly  had  a  right  to  do,  and  was  a 
waiver  of  the  condition  precedent  (Harris  v.  Troup,  8  Paige, 
425),  and  the  policy  was  continued  in  force  for  another  year, 
unless  that  result  was  prevented  by  the  stipulation  in  the  note 
that  if  it  was  not  paid  the  policy  should  become  null  and  void. 

We  have  seen  that  this  stipulation  did  not  avoid  the  whole 
policy,  and  we  are  now  to  decide  whether  it  avoided  it  for  the 
year  commencing  September  5,  1872. 

Having  by  accepting  the  payment  of  $200  in  money^and 
receiving  the  note  waived  the  performance  of  the  condition  pre- 
cedent, and  issued  a  renewal  certificate,  the  policy  was  contin- 
ued in  force,  so  that  it  will  not  be  disputed  that  if  the  insurecl 
had  died  between  that  time  and  the  maturity  of  the  note  the 
whole  sum  assured  would  have  been  payable.  Nor  will  it  be 
disputed  that,  if  the  note  had  been  paid  at  maturity  and  the 
insured  had  died  afler  that  within  the  year,  the  company  would 
have  been  liable  for  the  whole  amount. 

The  money  paid  was  sufficient  to  carry  the  policy  beyond 
the  maturity  of  the  note,  and  if  it  be  held  that  the  insurance 
for  the  year  became  void  at  the  maturity  of  the  note,  then  the 
excess  of  the  money  over  the  cost  of  carrying  the  policy  to  the 
maturity  of  the  note  was  forfeited  and  lost.  In  other  words, 
by  the  failure  to  pay  the  note  the  assured  lost  not  only  tbe 
benefit  of  insurance  for  the  balance  of  the  year,  but  also  tbe 
right  to  an  additional  $1,000  of  paid-up  insurance  through  the 
operation  of  the  forfeiture. 

This  comes  within  the  principle  already  announced,  that  a 
right  vested  before  and  independent  of  the  breach  of  a  condi- 
tion of  forfeiture  will  not  be  allowed  in  a  court  of  equity  to 
be  forfeited  if  compensation  can  be  made.  (Story's  Equity, 
1320.) 
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Beside  this,  we  think  that  the  performance  of  the  condition 
precedent  to  continuing  the  policy  in  force  beyond  the  5th  of 
September  having  been  waived,  and  the  note  and  partial  pay- 
ment received,  the  company  was  bound,  if  it  intended  to  insist 
on  the  stipulation  in  the  note  to  avoid  the  policy,  to  return  the 
note  and  so  much  of  the  $200  as  was  in  excess  of  the  interest 
due  on  the  premium-notes  and  the  cost,  at  the  contract  rate, 
of  carrying  the  policy  until  the  maturity  of  the  note. 

The  company  had  no  right  in  law  or  morals  to  speculate 
on  the  chances  that  the  insured  would  not  die  within  the  year. 
Upon  the  theory  of  its  counsel  it,  by  retaining  the  money  and 
notes,  was  in  a  position  to  say,  if  the  insured  did  not  die  within 
a  year,  that  he  was  insured,  and  the  money  and  note  had  been 
earned,  but  if  he  died,  to  say  that  he  had  not  been  insured. 

Can  it  be  doubted  that,  if  the  insured  had  lived  through 
the  year  and  been  sued  on  the  note,  the  company  could  have 
recovered?  Could  he  have  successfully  pleaded  that  the  pol- 
icy became  void  by  the  non-payment  of  the  note,  and  that 
consequently  the  consideration  had  failed  ?  Clearly  he  could 
not.  The  condition  in  the  note  was  not  inserted  for  his  benefit, 
but  for  the  benefit  of  the  company,  and  the  company  could 
waive  it  and  insist  upon  payment,  but  in  order  to  do  so  it 
must  waive  the  forfeiture.  The  assured  was  bound,  at  the 
election  of  the  company,  to  pay  the  note,  and  the  law,  for  the 
same  reason  that  it  requires  prompt  payment  of  premiums, 
required  it  to  decide  promptly  what  course  it  would  take. 

There  was  a  want  of  mutuality  in  the  obligation  of  the 
contract.  The  company,  in  the  view  in  which  we  are  now 
considering  the  subject,  might  elect  to  forfeit  the  policy  for 
the  year,  but  if  it  did  so  it  had  no  right  to  the  note  or  to  the 
excess  of  the  $200  paid  on  that  year's  premium  over  and 
above  the  cost  of  carrying  the  policy  until  the  maturity  of  the 
note.  The  assured,  however,  had  no  election.  If  the  com- 
pany chose  to  insist  upon  the  payment  of  the  note,  there  was 
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no  legal  mode  in  which  payment  could  be  avoided.  What^ 
then,  was  the  duty  of  the  company  in  view  of  the  want  of  mu- 
tuality of  right  and  obligation  ? 

Had  it  a  right  to  remain  silent  and  retain  the  money  it  had 
received  in  part  payment  of  that  year's  premium,  and  hold  the 
insured  bound  on  the  note  until  the  year  had  expired,  and  then 
to  elect  whether  it  would  treat  the  non-payment  of  the  note 
as  a  forfeiture  of  the  policy?  If  so,  the  company  occupied 
the  position  so  much  deprecated  in  Russum's  and  Anderson's 
cases  of  wishing  to  take  the  chances  of  gain  without  being 
willing  to  incur  the  hazard  of  loss,  and  could  make  its  election 
according  to  the  event  at  the  end  of  the  year. 

The  non-payment  of  the  note  at  maturity  did  not  ipso  facto 
render  either  the  note  or  policy  void.    (2  Parsons  on  Contracts, 

ed.,  677;  Malins  v.  Freeman,  33  E.  C,  388;  Chitty  ou 

Contracts,  11  Am.  ed.,  1092.) 

The  stipulation  for  forfeiture  was  inserted  in  the  note  for 
the  benefit  of  the  company,  and  if  valid  for  any  purpose,  vested 
in  the  company  the  right  to  elect  whether  it  would  abandon 
tljie  contract  on  account  of  the  default,  or  waive  the  default 
and  enforce  the  contract.     (Chitty  on  Contracts,  1092.) 

But  as  the  rights  and  obligations  of  the  parties  were  not 
mutual — as  the  company  was  to  be  bound  or  not  as  it  might 
elect — it  was  bound  to  elect  promptly,  and  had  no  legal  or 
equitable  right,  by  delaying,  to  speculate  on  contingencies  that 
might  arise  in  the  meantime.  (Story  on  Contracts,  fifth  ed.,  sec. 
1337;  Chitty  on  Contracts,  1092;  Minor  v.  Kelley,  5  Mon. 
272;  Page  v.  Hughes,  2  B.  Mon.  439;  Magoffin  v.  Holt,  1 
Duv.  95.) 

We  are  aware  that  ordinarily  the  mere  silence  of  a  party 
will  not  amount  to  a  waiver  of  his  right  to  insist  on  the  ben- 
efit of  a  condition  inserted  in  the  contract  for  his  benefit. 
(Story  on  Contracts,  sec.  48.)  But  this  rule  does  not  apply 
when,  if  he  elects  to  rescind,  it  will  be  his  duty  to  do  some  act 
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to  place  the  parties  in  statu  quo,  nor  when  the  nature  of  the 
contract  is  such  that  his  course  may  be  influenced  by  subse- 
quent uncertain  events. 

As  already  remarked^  the  company  could  not  retain  the 
money  and  note  from  December  24th  until  the  succeeding  5th 
of  September^  and  by  remaining  silent  as  to  the  course  it 
intended  to  pursue  be  in  a  position,  if  the  insured  died  within 
the  year,  to  say  that  the  policy  was  forfeited  at  the  maturity 
of  the  note  in  consequence  of  its  non-payment,  and  in  case  he 
survived  to  be  able  to  say  he  had  been  all  the  time  insured, 
and  that  the  entire  premium  for  that  year  had  been  earned. 

We  therefore  conclude  that,  even  if  the  stipulation  in  the 
note  for  the  forfeiture  of  the  policy  could  under  any  circum- 
stances have  been  taken  advantage  of  to  defeat  the  policy  for 
the  residue  of  the   year,  it  could  only  have  been  done  by 
promptly  returning  the  note,  and  so  much  of  the  (200  in  cash 
paid  on  the  premium  for  that  year  as  was  in  excess  of  the 
cost  of  carrying  the  policy  to  the  time  of  the  maturity  of  the 
note,  or  by  returning  the  note  and  crediting  the  excess  of  the 
money  on  the  outstanding  premium-notes  of  the  preceding 
years;  and  we  are  consequently  also  of  the  opinion  that  the 
premium  for  1872-3  must  be  deemed  to  have  been  fully  paid, 
and  that  the  assured  is  entitled  to  judgment  for  five  tenths  of 
the  amount  of  the  policy,  with  interest  from  a  period  sixty  days 
subsequent  to  the  time  when  proof  of  the  death  of  the  insured 
was  furnished  to  the  company,  subject,  however,  to  a  deduction 
of  the  sum  then  due  on  all  the  notes  of  the  insured  held  by 
the  company,  and  which  were  given  on  account  of  this  policy. 
In  reaching  this  conclusion  we  have  not  overlooked  the 
&ct  that  we  said  in  Grigsby's  case  that  "  where,  as  matter  of 
&vor  to  the  insured,  credit  is  extended  him  for  some  portion 
of  the  cash  premium,  the  failure  to  pay  the  note  representing 
such  portion  is  regarded  as  a  failure  to  pay  the  premium,  and 
tke  policy  will  be  forfeited.'' 
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In  that  case  no  such  question  arose  for  decision^  as  the 
succeeding  sentence  in  that  opinion  will  show.  That  question 
not  being  involved  in  the  decision  of  the  case  was  not  care- 
fully considered^  and  what  was  said  was  introduced  merely  for 
the  purpose  of  distinguishing  the  case  being  decided  from 
cases  in  which  the  question  was  whether  the  policy  was  for- 
feited by  the  non-payment  of  notes  given  for  cash  premiums. 

Judgment  reversed,  and  cause  remanded  with  directions  to 
render  judgment  for  the  appellant  in  accordance  with  this 
opinion. 


Cask  10— PETITION  ORDINARY— Juira  8. 

Bullitt  V.  Commonwealtli. 

APPBAL    FROM    FBANKLIN    CIBOUIT    COURT. 

1.  MonoiT  TO  SET  ASIDE  A  VOID  JUDGMENT  must  be  made  and  overruled 

in  the  lower  court  before  an  appeal  can  be  prosecuted  to  the  Court 
of  Appeals  to  reverse  it    (Bullitt's  Code,  sec.  763.) 

2.  Tlie  Court  of  Appeals  wiU  not  entertain  jurisdiction  when,  conceding 

all  the  appellant  claims,  it  has  no  jurisdiction. 

A.  DUVALL  FOB  APPELLANT. 

THOS.  R  MOSS,   ATTOBNEY-OENEBAL,   FOB  APPELLEE. 

JUDGE  CX)FER  delivered  the  opinion  of  the  coubt. 

"  Neither  a  void  judgment^  nor  a  judgment  against  a  de- 
fendant who  shall  have  been  only  constructively  summoned^ 
and  shall  not  have  appeared  in  the  action^  nor  any  judgment 
which  can  be  set  aside  or  modified  by  the  court  which  ren- 
dered it,  upon  motion  made  after  the  term  during  which  it 
was  rendered,  shall  be  reversed  or  modified  by  the  Court  of 
Appeals  until  a  motion  to  set  aside  or  modify  the  judgment 
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shall  have  been  made  in  the  inferior  court  and  overruled/' 
(Sec.  763,  Bullitt's  Code.) 

The  sole  ground  upon  which  a  reversal  is  sought  in  this 
case  is  that  the  Franklin  Circuit  Court  had  no  jurisdiction  at 
its  June  term  to  render  a  judgment  in  an  action  such  as  this 
was. 

If  the  judgment  was  rendered  at  a  time  when  the  court 
had  no  jurisdiction  to  render  it;  it  is  of  course  void. 

No  motion  was  made  in  the  circuit  court  to  set  the  judg- 
ment aside^  and  if  the  appellant  be  right  in  supposing  the 
court  had  no  jurisdiction^  then  this  court  has  no  jurisdiction 
to  reverse  the  judgment.  It  results  therefore  that  we  can 
onlj  take  jurisdiction  of  the  appeal  by  first  deciding  against 
the  appellant  the  only  question  relied  on  for  a  reversal.  This 
eourt  will  not  entertain  jurisdiction  when,  conceding  all  the 
appellant  claims^  it  has  none. 

Appeal  dismissed. 


Case  11— PETITION  ORDINARY— June  8. 
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appeal  from  washington  cibcutr  court. 

1.  When  the  jury  wish  further  information  upon  a  point  op 
LAW,  "the  information  required  shall  he  given  in  the  presence  of, 
or  after  notice  to  the  parties,  or  their  counsel."  (Civil  Code,  subsec. 
5,  aec  817.) 

In  this  case  the  issue  being  whether  there  was  a  sale  of  a  horse 
or  not,  after  the  jury  had  retired  to  consider  of  their  verdict,  one 
of  the  jury  wrote  a  note  to  the  judge,  to  wit:  "In  this  case 
woold  the  mode  of  payment  affect  the  validity  of  the  sale?"  to 
which  the  judge  replied,  "  It  would  not,"  without  the  knowledge 
or  consent  of  the  parties.  For  the  error  in  thus  communicating  to 
the  jury  the  judgment  is  reversed. 
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W.  H.  HAYS  AND  W.  E.  SELECMAN  for  APPELLAirr. 

The  correspondence  in  this  case  between  the  juror  and  the  jadge  was 
not  sanctioned  by  the  Code. 

BROWN  &  LEWIS  fob  appellee. 

The  response  of  the  judge  to  the  note  of  the  juror  did  not  prejudice 
appellant,  because  it  only  repeated  what  was  said  in  instruction  No.  7, 
to  which  no  objection  was  made  by  appellant. 

JUDGE  ELLIOTT  delivered  the  opinion  of  the  court. 

This  action  was  brought  by  appellee  for  the  price  of  a 
horse  which  he  alleged  he  had  sold  to  appellant.  Appel- 
lant denied  that  he  bought  the  horse^  for  the  price  of  which 
he  had  been  sued;  and  on  this  issue  the  parties  went  to  trial. 

After  the  evidence  had  been  heard,  the  instructions  given, 
and  the  jury  had  retired  for  consultation,  one  of  the  jurors 
wrote  the  following  note  to  the  court:  ''In  this  case  would 
the  mode  of  payment  affect  the  validity  of  the  sale?"  Signed, 
"One  of  the  jurors."  To  this  he  received  the  following  reply: 
"  It  would  not."     Signed,  "  J.  C.  Wickliffe,  judge." 

It  is  insisted  that  this  correspondence  between  the  judge 
and  juror  was  without  legal  authority,  and  entitles  appellant 
to  a  reversal  of  the  judgment. 

Subsection  5  of  section  317  of  the  new  Code  of  Practice 
provides  that  "  If  a  general  verdict  be  required,  either  party 
may  a.sk  written  instructions  to  the  jury  on  points  of  law, 
which  shall  be  given  or  refused  by  the  court  before  the  com- 
mencement of  the  argument  to  the  jury,"  and  by  section  321 
of  the  same  Code  it  is  provided,  "After  the  jury  have  retired 
for  deliberation,  if  there  be  a  disagreement  between  them  as 
to  any  part  of  the  testimony,  or  if  they  desire  to  be  informed 
as  to  any  point  of  law  arising  in  the  case,  they  may  request 
the  officer  to  conduct  them  into  court,  where  the  information 
required  shall  be  given  in  the  presence  of,  or  afl«r  notice  to, 
the  parties  or  their  counsel." 

The  parties  in  this  case  required  written  instructions,  which 
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were  given,  and  any  information,  written  or  oral,  sent  to  the 
jury,  after  they  had  retired  to  their  room  for  consultation,  by 
the  jadge  of  the  court,  was  in  violation  of  the  provisions  of 
the  Code  supra,  and  for  these  reasons  the  verdict  should  have 
been  set  aside  and  a  new  trial  granted. 

These  salutary  provisions  of  the  Code  of  Practice  seem  to 
contemplate  tliat  all  jury  trials  shall  be  open  and  public,  where 
each  party  may  have  the  same  opportunity  to  be  heard  and  to 
abject  to  the  rulings  of  the  court,  or  take  advantage  of  any 
other  irregularity  during  the  progress  of  the  trial. 

According  to  the  bill  of  exceptions  in  this  case  the  corre- 
spondence between  the  judge  and  the  juror  took  place  in  the 
absence  of  the  appellant  and  his  counsel,,  when  the  law  is  im- 
perative that  when  the  jury  wish  further  information  upon  a 
point  of  law  ''the  information  required  shall  be  given  in  the 
presence  of,  or  after  notice  to,  the  parties  or  their  counsel." 

The  seventh  instruction,  by  reason  of  its  ambiguity  and  the 
fiict  that  some  words  which  doubtless  the  court  intended  to 
insert  in  it  were  omitted,  conveys  no  intelligent  rule  of  law  to 
the  jury,  and  is  therefore  erroneous,  and  may  have  misled  the 
jury.     No  other  error  is  perceived. 

Wherefore  the  judgment  is  reversed  and  cause  remanded, 
with  directions  to  grant  appellant  a  new  trial,  and  for  further 
proceedings  consistent  with  this  opinion. 
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Cask  12— PETITION  EQUITY-June  U. 

McCormack  v.  Woods,  &c. 

appeal  from  gabbabd  cibcuit  coubt. 

1.  Whether  a  deed  has  been  propeblt  executed  by  a  uaxbied 

WOMAN  80  AS  TO  PASS  HEB  TITLE  must  be  pioved  by  the  record 
when  compared  with  the  requirements  of  the  statute.  (Bamett  y. 
Shackleford,  6  J.  J.  Mar.  532;  Elliott,  Slc  v.  Leasee  of  Peirsol,  &c.> 
1  Peters,  328.) 

2.  A  certifieaU  of  acknowUdgnufd  before  a  deputy  derk  which  does  not  set 

forth  the  facts,  including  the  indorsement  made  on  the  deed  by  the 
deputy,  is  not  binding  on  a  feme  covert  grantor,  and  does  not  pass 
her  title.  (Sees.  22  and  23,  chap.  24,  Bey.  Stat. ;  Franklin  y.  Becker 
and  wife,  11  Bush,  595.) 

3.  7^  following  certifioaiUm  did  not  pass  the  title  of  the  married  woman  m 

this  case,  to  wit: 

''1867,  February  5th.  Signed  and  acknowledged  by  John  C. 
McCormack  and  Angle  McCormack  his  wife,  and  right  of  inher- 
itance relinquished  by  her. 

"  W.  H.  Whebbett,  Clerk, 
"  By  E.  D.  Kennedy,  Deputy,*' 

The  foregoing  was  indorsed  on  the  deed.  The  following  was 
recorded  with  and  indorsed  on  the  deed,  to  wit: 

"State  of  Kentucky,  Gabrabd  County,  sct: 

"  I,  W.  H.  Wherrett,  Clerk  of  the  Garrard  County  Court,  do 
certify  that  the  foregoing  deed  from  John  C.  McCormack  and  wife 
to  G.  A.  Lackey  was  this  day  filed  in  my  oflSce  for  record,  and  the 
same  being  stamped  as  the  law  requires,  is,  with  this  certificate 
thereon  indorsed  and  this  certificate,  duly  recorded  September  27, 
1867.  "  W.  H.  Whebbett,  Clerk  O.  C,  C 

"  By  MiLLEB,  n,  cr 

4.  Bydavming  the  absolute  title  under  the  deed  the  grantor  did  not  forfeit 

the  life-estate  which  the  deed  vested  in  him  in  this  case. 

G.  W.  DUNLAP  FOB  APPELLANT. 

1.  The  onus  is  on  the  party  alleging  it  to  proye  that  the  deed  was 
made  without  consideration  or  fraudulent 
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2.  The  acknowledgment  and  record  of  the  deed  were  good  as  between 
the  parties  to  it  in  the  absence  of  fraud.  No  fraud  is  alleged  or  proved. 
(Wickliffe  ▼.  Lyons,  5  J.  J.  Mar.  87;  Isaac  v.  Gearheart,  12  B.  Mon. 
235.) 

3.  A  fraudulent  deed  is  good  against  all  the  world  except  creditors 
and  purchasers.    (Gilpin  v.  Davis,  2  Bibb,  417.) 

4  A  bill  quia  timet  will  not  lie  unless  the  plaintiff  has  both  legal  title 
and  possession.  (Sec.  17,  Gen.  Stat.  684;  Armitage  v.  Wickliffe,  12  B. 
Mod.  494.) 

R.  M.  A  W.  O.  BRADLEY  foe  appellees. 

1.  An  action  qtUa  timet  may  be  maintained  by  a  remainderman. 
(Story's  Eq.,  sees,  185  to  238  and  692  to  711;  1  Mad.  Chy.  184  to  187; 
Tomlin's  Law  Die,  title  ** Equity;"  Leigh  ▼.  Everheart,  4  Mon.  879; 
Blight's  heirs  v.  Banks,  6  Mon.  204;  2  Litt.  222;  Williams  v.  Fowler, 
2  J.  J.  Mar.  405.) 

2.  A  deed  recorded  without  the  certification  required  by  statute,  as 
io  this  case,  is  worthless ;  does  not  pass  the  title  of  the  feme  covert  grantor 
therein,  and  whether  it  has  been  properly  acknowledged,  certified,  and 
recorded,  can  only  be  proved  by  the  record.  (Baruett  v.  Shackleford,  6 
J.  J.  Mar.  532 ;  Elliott,  &c.  v.  Lessee  of  Peirsol,  1  Peters,  828.) 

S.  The  certificate  of  the  clerk  is  insufficient  in  this  case,  because  it 
does  not  set  forth  the  facts  and  include  the  memorandum  made  by  the 
depaty  as  required  by  the  statute.  (Franklin  v.  Becker  and  wife,  11 
Bosh,  596) 

4.  In  no  event  can  McGormack  claim  by  descent  from  his  daughter, 
u^ediedin  infancy,  and  did  not  derive  the  title  to  the  land  from  him, 
but  did  derive  it  from  her  mother.  (Talbott's  heirs  v.  Talbott's  heirs,  17 
B.  Mon.  9.) 

S>  Having  asserted  title  by  descent  from  his  daughter,  that  title  being 
inooQgistent  with  his  estate  by  the  curtesy,  McCormack  should  be  held 
to  have  abandoned  the  latter  estate.  (Dawson  v.  Hayes,  1  Met  463; 
^y  V.  Hart,  7  Dana,  1.) 

Jin)GE  ELLIOTT  delivered  the  opinion  of  the  court. 

On  the  24th  of  September,  1866,  William  Woods  conveyed 
*o  his  daughter  Angelina,  the  wife  of  appellant,  four  tracts  of 
l^nd  lying  in  Grarrard  County,  one  of  which,  called  the  Wyley 
tract,  of  one  hundred  and  thirty  -  one  acres,  is  the  land  in 
dispute  m  this  action.  On  the  5th  day  of  February,  1867, 
appellant  and  his  wife  Angelina,  conveyed  the  same  tract  of 
^^  to  G.  A.  Lackey,  and  on  the  6th  of  February,  1867, 
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Lackey  conveyed  the  same  land  to  appellant  John  C.  Mc- 
Cormack^ and  on  the  same  day  appellant  conveyed  all  but 
thirty-six  and  one  fourth  acres  thereof  to  his*daughter  Susan 
McCormack. 

On  or  about  the  1st  of  May,  1867,  Mrs.  Angelina  McCor- 
mack departed  this  life,  leaving  as  her  only  child  and  heir- 
at-law  her  daughter  Susan,  and  on  the  1st  of  October,  1871, 
Susan,  the  daughter,  died  in  infancy  and  unmarried,  and  on 
the  15th  of  July,  1875,  this  suit  was  brought  by  C.  D.  and 
Horace  Woods,  who  claim  that  on  the  death  of  Susan  McCor- 
mack the  land  descended  to  them  and  Dwight  Woods  as  her 
heirs-at-law. 

C.  D.  Woods  is  the  son  of  William  Woods,  who  conveyed 
the  land  in  dispute  to  his  daughter,  Angelina  McCormack. 
Horace  and  Dwight  Woods  are  his  grandchildren,  and  the 
three  are  the  only  heirs-at-law  of  William  Woods,  who  died 
in  18—. 

The  plaintiffs  contend  that  the  deed  from  appellant  and 
wife  to  G.  A.  Lackey  did  not  pass  the  title  of  Mrs.  McCor- 
mack, because  she  failed  to  acknowledge  the  same  before  the 
clerk  of  the  Garrard  County  Court,  as  required  by  law,  and 
even  if  her  acknowledgment  was  sufficient  it  was  not  re- 
corded with  the  deed,  and  therefore  no  title  passed  from  her 
to  Lackey.  The  deed  from  appellant  and  wife  is  regular  on 
its  face,  and  signed  by  them  with  the  following  indorsement 
on  the  back  of  it : 

"1867,  February  5th.  Signed  and  acknowledged  by  John 
C.  McCormack  and  Angie  McCormack "  his  wife,  and  right  of 
inheritance  relinquished  by  her. 

"  W.  H.  Wherrett,  Clerk, 

"  By  E.  D.  Kennedy,  Dqmty.*' 

This  indorsement  was  not  recorded  with  the  deed.  The 
certificate  that  was  recorded  with  the  deed  is  the  following : 
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*'SriTE  OF  Kentucky,  Garrakd  County,  Sct: 

I,  W.  H.  Wherrett,  Clerk  of  the  Gkrrard  County  Court,  do 
certify  that  the  foregoing  deed  from  John  C.  McCormack  and 
wife  to  6.  A.  Lackey  was  this  day  filed  in  my  office  for  record, 
and  the  same  being  stamped  as  the  law  requires,  is,  with  this 
certificate  thereon  indorsed  and  this  certificate,  duly  recorded 
September  27,  1867. 

"  W.  H.  Wherrett,  Clerk  O.  C.  C. 

"  By  Miller,  D.  C." 

The  certificate,  showing  that  the  deed  had  been  acknowl- 
edged before  Kennedy  the  deputy  clerk,  was  neither  copied 
into  the  clerk's  certificate  when  the  deed  was  recorded,  or  put 
to  record  at  all,  and  it  is  insisted  for  appellees  that,  even  if 
the  deed'  was  acknowledged  before  the  deputy  clerk,  and  he 
indorsed  the  same  on  the  deed,  the  title  did  not  pass  to 
Lackey,  because  the  acknowledgment  so  indorsed  was  not 
copied  as  a  part  of  the  clerk's  certificate  and  recorded  with  it 
when  the  deed  was  put  to  record. 

On  the  part  of  appellant  it  is  contended  that  as  the  omis- 
sion to  copy  and  record  the  acknowledgment,  indorsed  on  the 
deed  from  appellant  and  wife  to  Lackey,  was  a  mere  oversight 
of  the  clerk,  the  same  can  be  supplied  by  parol  evidence,  and 
therefore  whether  this  omission  prevented  the  title  from  pass- 
"^6  to  Lackey  is  the  important  question  presented  for  our 
consideration. 

By  subsection  1  of  section  22  of  chapter  24  of  the  Re- 
vised Statutes,  all  that  is  required,  where  the  deed  is  acknowl- 
^g^  before  the  proper  officer  of  this  state  by  husband  and 
^•f^)  is  a  certificate  of  the  officer  that  it  had  been  acknowledged 
^fore  him,  and  this  certificate  is  made  evidence  that  the  mar- 
^^  Woman  had  been  examined  separate  and  apart  from  her 
nosband,  and  that  after  its  contents  had  been  explained  to  her 
^e  had  voluntarily  acknowledged  the  instrument  and  con- 
VoL.  XI  v.— 7 
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sented  that  it  should  be  recorded ;  and  section  23  of  the  same 
chapter  provides  that  *^  the  clerk  of  each  county  court  shall 
record  all  instruments  of  writing  embraced  in  any  section  of 
this  chapter^  which  shall  be  lodged  for  record  properly  certi- 
fiedy  or  which  shall  be  acknowledged  or  proved  before  him  as 
required  by  law.  He  shall  also  record  the  certificates  indorsed 
om  the  same,  and  shall  certify  the  time  when  the  instrument 
was  lodged  in  his  office  for  record/' 

"  If  acknowledged  or  proved  before  him,  he  shall  also  certify 
the  time  of  doing  the  same  and  by  whom  proved,  and  that  the 
instruments  and  certificates  thereon  have  been  duly  recorded 
in  his  office/'  and  by  an  act  entitled  '^An  Act  to  authorize 
clerks  of  county  courts  to  certify  and  record  deeds  in  certain 
cases,"  approved  9th  of  March,  1854,  it  is  provided  "that 
where  the  deputy  of  any  county  court  clerk  shall  take  the 
acknowledgment  of  a  deed  or  instrument  of  writing  and  in- 
dorse a  memorandum  thereof  on  such  deed  or  instrument  of 
writing,  but  shall  fail  from  any  cause  to  write  out  and  sign  the 
certificate  thereof,  it  shall  be  lawful  for  the  clerk  to  write  out 
and  sign  the  certificate,  setting/oWA  in  such  certificate  the  facts 
including  the  indoraementy  and  thereupon  record  such  deed  or 
instrument  and  certificate,  and  thereupon  the  deed  or  instru- 
ment and  the  certifi^ccUe  shall  be  as  good  and  effisctual  as  if  cer- 
tified and  signed  by  such  deputy." 

The  acknowledgment  of  the  feme  covert  of  the  deed  in  dis- 
pute was  made  before  the  deputy  clerk  and  indorsed  by  him  on 
the  deed,  but  was  not  recorded  with  the  deed  in  the  clerk's 
office  of  the  Grarrard  County  Court,  nor  was  the  indorsement 
included  in  the  clerk's  certificate  that  was  recorded  with  the 
deed,  and  therefore,  according  to  repeated  decisions  of  this 
court,  there  is  no  sufficient  evidence  in  this  record  that  the 
deed  from  appellant  and  Angelina,  his  wife,  was  ever  acknowl- 
edged before  either  the  clerk  of  the  Garrard  County  Court  or 
his  deputy,  as  required  by  law.     The  certificate  of  the  clerk. 
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which  was  recorded  with  the  deed,  only  certifies  that  the  deed 
from  appellant  and  wife  to  Lackey  had  been  filed  in  the  clerk's 
office  for  record,  ''  and  the  same  being  stamped  as  the  law 
leqait^,  is,  with  this  certificate  thereon  indorsed  and  this  cer- 
tificate, duly  recorded,"  and  even  if  the  words  "<Aw  certificaie^^ 
should  read  *Hhe  certificate,**  still  we  are  bound  to  presume 
that  the  certificate  referred  to  as  indorsed  on  the  deed  is  simi- 
lar to  the  one  recorded  by  the  clerk,  because  he  certifies  that 
'^ this  certificate  thereon  indorsed  and  this  certificate"  are  duly 
recorded. 

No  certificate  of  the  clerk  of  the  Garrard  County  Courf 
was  recorded  with  the  deed  from  appellant  and  wife  to  Lackey, 
evidencing  the  fact  that  the  deed  had  ever  been  acknowledged 
by  either  of  the  vendors. 

The  act  of  1848  required  the  certificate  of  the  acknowl- 
edgment by  the  feme  covei^t  to  be  recorded  with  the  deed,  and 
this  court,  in  Bamett  v.  Shackleford,  6  J.  J.  Mar.  532,  decided 
that  a  deed  executed  by  a  feme  covert,  purporting  to  convey 
her  estate  in  lands,  "unless  it  be  done  in  accordance  with  the 
°*ode  prescribed  by  statute,  or  in  pursuance  of  a  decree 
or  judgment  of  a  court  of  competent  jurisdiction,  is  void, 
'fhether  a  deed  has  been  properly  executed  by  a  feme  covert, 
so  as  to  pass  her  title,  must  be  proved  by  the  record  when 
Wfflpared  with  the  requirements  of  the  statutes,  because  it  is  a 
matter  of  record,  and  that  only  which  the  law  has  made  effect- 
^1  to  pass  her  title.  Now  in  this  case  the  bill  asks  us  to  set 
*8ide  the  record  as  it  exists,  and  upon  an  lallegation  of  igno- 
J^nce,  mistake,  or  fraud  to  make  up  a  record  against  the  will 
^^  ^^^  feme,  by  which  she  shall  be  deprived  of  her  land,"  and 
in  that  case  this  court  decided  that  although  the  feme  had 
actually  relinquished  her  fee-simple  estate  in  the  land  con- 
^^^,  the  clerk^s  certificate,  which  only  shows  a  relinquish- 
^"^  o/  dower,  must  stand,  and  can  not  be  corrected  by  parol 
evidence.    In  that  decision  this  language  is  used:  "Parol 
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evidence  is  not  sufficient;  it  can  only  be  proved  by  the  record. 
•  .  .  and  thus  the  guarded  provisions  of  our  statutes  might 
be  substituted  by  a  new  branch  of  equity  jurisdiction." 

In  that  case  this  court  quotes  with  approbation  the  suit  of 
Elliott,  Ac.  V.  the  Lessee  of  Peirsol,  &c.,  1  Peters,  328. 

In  Elliott,  &c.  V.  Peirsol,  &c.  the  court  decided  that  the 
indorsement,  made  on  the  deed,  of  the  acknowledgment  of 
Sarah  G.  Elliott,  wife  of  Benjamin  Elliott,  before  the  clerk  of 
the  Woodford  County  Court,  Ky.,  was  insufficient  to  pass  the 
title,  and  an  attempt  was  made  to  cure  the  defect  by  parol 
evidence  before  the  Woodford  County  Court  in  1813  and  have 
the  certificate  corrected,  which  was  done.  But  the  Supreme 
Court  of  the  United  States  decided  that  the  attempted  amend- 
ment and  correction  of  the  clerk's  certificate  were  null  and 
void  for  want  of  jurisdiction  in  the  Woodford  County  Court 
to  make  them.  In  that  opinion  it  is  stated  that  what  the 
"  law  requires  to  be  done  and  ap])ear  of  record  can  only  be 
done  and  made  to  appear  by  the  record  itself,  or  an  exemplifi- 
cation of  the  record.  It  is  the  fact  of  recording,  and  not 
of  acknowledgment,  that  makes  the  deed  eifectual." 

In  Franklin  v.  Becker  and  wife,  11  Bush,  696,  the  indorse- 
ment on  the  deed  of  Becker  and  wife  was : 

"Acknowledged  by  H.  M.  L.  Becker  and  wife  April  15, 
1870.  Signed,  S.  Botts,  D.  G" 

And  the  certificate  recorded  with  the  deed  stated  that  the 
deed  had  been  acknowledged  before  S.  Botts  the  deputy,  but 
the  acknowledgment,  taken  by  the  deputy  and  indorsed  on  the 
deed,  was  not  copied  and  recorded  with  the  clerk's  certificate, 
and  this  court  decide<l  that  the  defect  was  fatal,  and  that  the 
title  to  the  homestead  did  not  pass  by  the  deed. 

We  are  of  opinion  therefore  that  the  deed  from  appellant 
and  wife  to  Lackey  passed  no  title,  and  that  on  her  death  the 
land  descended  to  her  daughter,  subject  to  appellant's  life- 
estate  as  tenant  by  the  curtesy,  and  that  on  the  daughter's 
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death  it  descended  to  the  appellees  C.  D.,  Horacse,  and  Dwight 
Woods;  but  we  are  of  opinion  that  the  appellant,  by  merely 
io^isting  that  the  conveyances  relied  on  by  him  in  this  case 
vested  in  him  a  fee-simple  title,  has  not  forfeited  his  life-estate 
in  the  land  in  dispute,  but  as  he  set  up  an  absolute  claim  to 
the  knd  we  are  of  opinion  that  the  suit  by  the  appellees  to 
settle  the  title  is  sustained  by  authority,  and  especially  by  this 
court  in  Simmons  v.  McKay,  5  Bush,  32. 

Wherefore  the  judgment  is  affirmed  on  the  original  and 
cross-appeals. 


Cask  13-APPEAL  FROM  JUSTICE'S  COURT— June  12. 

Allen  V.  Hall  (Two  Cases). 

AFPEAIil  FROM  HICKMAN  COMMON  PLEAS  COURT. 
1-  "Ay  ACT  TO  REGULATE  THE  CIVIL  JURIBDICmON  OF  JUSTICES  OF  THE 

PEACE,  poucE  JUDGES,  AND  QUARTERLY  COURTS,  and  the  appellate 
jnriadictioQ  of  circuit  courts  from  judgments,  and  to  authorize  the 
quarterly  courts  to  appoint  clerks,"  approved  March  20,  1876, 
relates  to  but  one  subject,  and  is  oonetitutionaL 
2.  The  ttaiing  of  the  tubjed-matter  of  the  act,  more  in  detail  in  the  title  thereof 
^^  u  necessary,  dues  not  make  the  act  unconstitutional,  if  the  title 
<loe8  not  embrace  more  than  one  subject. 

BULLOCK  k  BULLOCK  for  appellant. 

^e  title  to  the  act  in  question  relates  to  more  than  one  subject,  and 
M  therefore  unconstitutional.    (Con.,  sec.  37,  art.  2.) 

^^B  ELLIOTT  delivered  the  opinion  of  the  court. 

■^^^  appellee  Hall  brought  two  suits  before  a  justice  of  the 
P^^  of  Hickman  County  on  two  promissory  notes  for  over 
*^  each,  and  the  justice  having  rendered  judgment  for  only 
♦—.22  in  each  case,  Hall  appealed  to  the  court  of  common 
P*^«    On  the  trial  of  these  appeal -suits  the  law  and  facts 
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were  submitted  to  the  court,  and  a  motion  made  by  appellant 
to  dismiss  aj^peal  number  two,  which  was  overruled,  and  judg- 
ment rendered  for  $66.66  in  each  case,  the  same  being  the 
amount  of  each  note  sued  on. 

To  reverse  these  judgments  these  two  appeals  are  prosecuted, 
and  as  each  involves  the  same  questions  of  law,  they  are  con- 
sidered together. 

The  right  of  appeal  to  the  common  pleas  court  in  cases 
of  this  character  was  conferred  by  an  act  of  the  legislature, 
approved  March  20,  1876,  and  it  is  insisted  that  that  act  is  no 
violation  of  section  37,  article  2  of  the  constitution  of  this 
state,  because  the  title  of  the  act  makes  it  relate  to  more  than 
one  subject.     The  title  is  as  follows : 

''An  act  to  regulate  the  civil  jurisdiction  of  justices  of  the 
peace,  police  judges,  and  quarterly  courts,  and  the  appellate 
jurisdiction  of  circuit  courts  from  judgments,  and  to  author- 
ize the  quarterly  courts  to  appoint  clerks.'^ 

The  act,  then,  related  to  but  one  subject.  The  regulation 
of  the  civil  jurisdiction  of  the  three  courts  referred  to  by  the 
title,  and  the  authority  conferred  on  the  quarterly  courts  to 
appoint  a  clerk,  related  to  the  same  subject,  so  far  as  one  of 
these  courts  was  concerned ;  that  is,  it  so  regulated  the  juris- 
diction of  the  quarterly  court  as  to  give  it  power  to  appoint 
its  clerk  to  discharge  ministerial  duties  which,  till  the  passage 
of  the  act,  the  court  itself  had  to  perform. 

Under  the  title  "  An  act  to  regulate  the  civil  jurisdiction 
of  justices  of  the  peace,  police  judges,  and  quarterly  courts, 
and  the  appellate  jurisdiction  of  circuit  courts,'^  the  legisla- 
ture could  have  authorized  the  quarterly  courts  to  appoint 
clerks  of  these  courts,  and  the  same  would  not  have  been 
foreign  to  the  subject  named  in  the  title,  and  the  additional 
statement  in  the  title  '^  and  to  authorize  the  quarterly  courts 
to  appoint  clerks^'  was  only  giving  in  detail  a  part  of  what  it 
was  intended  to  put  in  the  body  of  the  act,  but  this  addition 
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to  the  title  certainly  did  not  make  it  relate  to  more  than  one 
general  subject,  the  subject  of  regulating  the  jurisdiction  of 
several  of  the  courts  of  the  state. 

We  therefore  conclude  that  the  act  we  are  discussing  related 
to  bat  one  subject,  which  was  fully  expressed  in  the  title.  Per- 
luipe  the  title  went  more  into  details  than  it  should  have  done, 
and  is  objectionable  for  want  of  precision,  but,  as  it  related  to 
but  one  subject,  and  that  was  expressed  in  the  title,  it  is  not  in 
violation  of  the  provision  of  the  constitution  referred  to  above. 

The  stating  of  the  subject-matter  of  the  act  more  in  detail 
in  the  title  thereof  than  is  necessary  does  not  make  the  act 
onconstitutional,  if  the  title  does  not  embrace  more  than  one 
subject,  and  as  this  embraced  but  one  general  subject  the  act 
mnst  be  held  valid. 

Wherefore  each  of  the  judgments  is  affirmed. 


••♦■ 
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Kemper  and  Wife  v.  City  of  Louisville. 

appeal  from  jefferson  oommon  fleas  ooubt. 

1  The  citt  of  Louisville  must  answer  in  damages  for  injuries 
OLoaed  by  making  a  fill  across  a  natural  drain. 

h  conttructing  a  street  ivithout  making  a  sewer  or  culvert  the  city 
obs^cted  the  passage  of  the  water,  caused  much  of  plaintiffs'  lot 
to  be  covered  with  water,  destroyed  their  shrubbery  and  garden,  and 
injuied  the  health  of  their  family. 

TkeplaintiffB  are  entitled  to  recover  for  the  injury  to  their  house  and 
lot  caused  hy  the  construction  of  the  fill,  and  while  no  recovery  can 
be  had  for  physicians'  hills  paid,  or  loss  of  time  on  the  part  of  the 
oocnpants  on  account  of  sickness  caused  by  the  stagnant  water,  still 
tbeae  facts  may  be  proved  with  a  view  of  showing  the  extent  to 
which  the  value  of  the  property  has  been  lessened  by  reason  of 
the  acts  complained  of. 
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2.  The  owners  of  lots  in  a  city  hold  them  with  an  implied  con- 

sent ON  THEIR  PART  that  the  city  or  the  properly  -  constituted 
authorities  may  construct  streets  or  change  the  grade  of  streets 
when  deemed  expedient  or  when  the  public  good  requires  it;  and 
the  citizen  must  submit  to  such  incidental  disadvantages  as  do  not 
amount  to  an  invasion  of  his  private  rights. 

3.  But  when  the  property  op  the  citizen  has  been  taken  or  such 

acts  committed  by  the  city  or  those  in  authority  as  amount  to  a 
total  or  partial  destruction  of  his  property,  the  damages  sustained 
being  the  direct  and  immediate  consequence  of  the  acts  complained 
ofy  he  can  not  be  denied  the  protection  of  that  constitutional  provi- 
sion entitling  him  to  just  compensation  before  appropriating  his 
property  to  public  use. 

4.  Resident  citizens  and  tax-payers  of  a  city  are  competent 

JURORS  in  an  action  by  a  lot-owner  to  recover  damages  against  the 
city  for  injury  done  by  the  city  to  his  premises. 

STERLING  B.  TONEY  for  appellants. 

1.  Resident  citizens  and  tax-payers  of  a  city  are  not  competent  jurors 
in  an  action  against  the  city.  (3  Co.  Lit.  464 ;  Eberle  v.  The  Board  of 
Directors  St.  Louis  Public  Schools,  11  Mo.  248;  Hobart,  87;  3  Bacon, 
756;  Find  v.  St.  Louis  Public  Schools,  30  Mo.  173;  Hesketh  v.  Brad- 
dock,  3  Burrows,  1847;  Peck  v.  Essex.  Zab.  656;  Wood  v.  Stoddard,  2 
John.  194;  Haws  v.  Gustin,  2  Allen,  402;  7  Mass.  461;  Lynch  v.  Horey, 
1  Bay,  229;  Russel  v.  Hamilton,  2  Scam.  66;  2  Tidd's  Pr.  853;  Watson 
V.  Tripp,  15  Am.  Law  Reg.  N.  S.  282.) 

2.  The  question  in  this  cam  is,  is  a  municipal  corporation  liable  in 
damages  when,  in  the  construction  or  improvement  of  its  streets  in  pur^ 
suance  of  an  ordinance  under  its  charter,  it  necessarily  and  ineyitably 
and  directly  does  actual  injury  to  adjacent  property  by  flooding  it?  (L. 
&  N.  R.  R.  Co.  V.  Hodge,  6  Bush,  141;  Newport  &  Cincinnati  Bridge 
Co.  V.  Foote,  9  Bus^h,  272;  Central  Law  Journal,  vol.  3,  page  463;  Perry 
V.  Worcester,  6  Gray,  544;  Child  v.  Boston,  4  Allen,  41 ;  Wilson  v.  New 
York,  5  Denio ;  Mills  v.  Brooklyn,  32  N.  Y.  489 ;  Pennoyer  v.  Saginaw, 
8  Michigan,  534 ;  The  People  v.  The  Corporation  of  Albany,  11  Wend. 
539 ;  The  Mayor,  &c.  v.  Furze,  3  Hill,  612 ;  Govenor  v.  Meredith,  4  T.  R. 
796;  Pumpelly  v.  Green  Bay  Co.,  13  Wallace,  166;  Present  Constitution 
of  Kentucky,  art.  13,  sees.  3,  14 ;  1  Rawle,  27 ;  7  Watts  and  Sergeant,  9 ; 
Hahn  &  Harris  v.  Thornberry,  7  Bush,  403 ;  West  &  Bro.  v.  L.,  C.  & 
L.  R.  R.  Co.,  8  Bush,  404;  Fitzsimmons  v.  Inglis,  1  English  Com.  Law 
Rep.  275;  Langford  v.  Owsley,  2  Bibb,  215;  Keasy  v.  City  of  Louis- 
ville, 4  Dana,  154;  Louisville  v.  Louisville  Rolling  Mill  Co.,  3  Bush, 
416;  Cosby  v.  Owensboro  &  Russellville  R.  R.  Co.,  10  Bush,  288;  City 
of  Henderson  v.  Sandefur  &  Co.,  11  Bush,  553.) 
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T.  L  BURNETT,  cmr  attorney,  for  appellee. 

1.  UnlesB  expressly  so  declared  by  charter  or  statute,  a  municipal 
ourpontioD  is  not  liable  to  property  -  owners  for  the  cansequenticU  dam- 
Qga  necesBarily  resulting  from  either  establishing  a  grade  or  changing 
an  established  grade  of  streets,  although  improvements  were  made  in 
oooformity  to  the  first  grade.    (Dillon  on  Mun.  Cor.,  sec.  643.) 

To  the  same  effect  the  following  are  cited:  Callender  v.  Marsh, 
1  Pick.  418 ;  Gri^s  v.  Foote,  4  Allen,  195 :  Brown  v.  Lowell,  8  Met. 
(MuB.)  172;  8  Gray,  409;  Radclififs  ex'r  y.  Mayor,  &c.,  4  Coms.  195; 
O'Conncr  v.  Pittsburgh,  18  Pa.  St.  187;  Smith  v.  Washington,  20  How- 
ard, 135;  Goszler  v.  Creorgetown,  6  Wheaton,  593;  Alexander  v.  Mil- 
waukee, 16  Wis.  247 ;  Keasy  v.  Louisville,  4  Dana,  154, 155;  Lexington 
T.  McQuillan's  heirs,  9  Dana,  513;  Dillon  on  Mun.  Cor.,  sec.  781.) 

%  That  a  resident  tax-payer  is  a  competent  juryman  is  clearly  set- 
tled by  article  3,  chapter  62,  General  Statutes. 

If  a  tax-payer  is  incompetent  to  serve  as  a  juror  because  he  is  a 
tax-payer,  then  for  the  same  reason  no  tax-payer  would  be  competent  to 
sit  aa  a  juryman  in  any  commonwealth  case  where  the  penalty  would  be 
fine  or  imprisonment. 

JUDGE  PBYOE  delivered  the  opinion  of  the  court. 

The  appellants  Kemper  and  wife  were  living  upon  and 
the  owners  of  a  small  lot  of  ground  in  the  city  of  Louisville, 
bordering  on  an  improvement,  made  after  their  purchase,  known 
as  Grayson  Street.  This  street  was  laid  out  and  constructed 
in  accordance  with  an  ordinance  passed  by  the  general  coun- 
cil. The  lot  is  located  in  that  portion  of  the  city  where  the 
water,  after  heavy  rains,  accumulates  in  such  quantities  as  to 
create  small  ponds  that  flow  from  one  to  the  other,  and  in  a 
short  time  are  drained  by  a  depression  on  the  surface  of  the 
ground.  Appellants  had  avoided  this  temporary  inconveni- 
ence, caused  by  this  collection  of  water,  by  elevating  the  lot 
above  the  natural  surface,  and  were  in  the  undisturbed  use 
and  enjoyment  of  their  property,  until  the  construction  of 
Grayson  Street  by  the  city  authorities.  In  making  that 
improvement  a  fill  was  thrown  across  the  natural  drain, 
without  sewer  or  culvert,  so  as  to  obstruct  the  passage  of 
the  water,  and  the  result  is  that  much  of  the  lot  of  appel- 
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lants  is  permanently  covered  by  water,  and  their  dwelling 
rendered  almost  uninhabitable,  and  for  this  injury  the  present 
action  was  instituted  against  the  city.  The  reflux  of  the 
water,  caused  by  the  erection  of  the  fill^  has  destroyed  the 
shrubbery  in  the  yard  of  appellants,  and  causeways  are  required 
to  be  built  so  as  to  enable  appellants  to  avoid  the  water  when 
going  to  or  from  their  dwelling.  On  the  trial,  it  appearing 
that  the  fill  was  made  as  directed  by  the  city  ordinance,  and 
the  engineer  stating  that  he  proposed  to  remedy  the  wrong  for 
a  small  compensation,  to  be  paid  by  the  appellants,  the  court 
below  instructed  the  jury  to  find  for  the  city,  and  the  appel- 
lants, maintaining  that  they  must  have  some  redress  for  this 
injury,  have  appealed  to  this  court.  The  facts  of  the  case  are 
undisputed,  and  while  the  appellee  has  not  converted  the  prop- 
erty of  appellants  to  its  own  use,  it  has  by  the  action  of  its 
council  and  employees  inflicted  such  an  injury  to  appellants' 
property  as  to  render  it  almost  valueless,  and  if  there  is  no 
constitutional  restraint  upon  this  attempted  exercise  of  the 
right  of  eminent  domain,  it  must  necessarily  follow,  that,  in 
all  cases  where  the  property  of  the  citizen  has  not  been  actu- 
ally taken  by  the  government,  it  may  be  occupied  or  its  use 
destroyed,  for  whatever  may  be  conside]*ed  the  public  good, 
and  the  owner  denied  compensation. 

We  are  not  disposed  to  controvert  the  position,  assumed  by 
counsel  for  the  city,  that  the  owners  of  lots  hold  them  with 
an  implied  consent  on  their  part  that  the  city  or  properly- 
constituted  authorities  may  construct  streets  or  change  the 
grade  of  streets  when  deemed  expedient,  or  the  public  good 
requires  it,  and  the  citizen  must  submit  to  such  incidental 
disadvantages  as  do  not  amount  to  an  invasion  of  his  private 
rights;  but  where  the  property  of  the  citizen  has  been  taken, 
or  such  acts  committed  by  the  city  or  those  in  authority  as 
amount  to  a  total  or  partial  destruction  of  his  property,  the 
damages  sustained  being  the  direct  and  immediate  consequence 
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of  the  acts  complained  of,  he  can  not  be  denied  the  protection 
of  that  constitutional  provision  entitling  him  to  just  compen- 
sation before  appropriating  his  property  to  public  use.  This 
applies  to  the  citizen  whether  the  property  injured  and  owned 
by  him  is  in  the  town,  county,  or  city,  and  a  municipal  corpo- 
ration can  be  invested  with  no  greater  right  in  the  attempt  to 
appropriate  private  property  for  public  use  than  can  be  given 
bj  the  state  to  an  individual  or  private  corporation,  and,  where 
private  rights  have  been  invaded  by  either,  the  right  to  dam- 
ages must  follow,  whether  the  result  of  state  or  municipal 
action. 

Authorities  may  be  found  sustaining  the  doctrine  that  where 
the  property  is  not  actually  taken  or  occupied  for  public  use, 
although  the  value  of  the  property  may  be  destroyed  or 
greatly  injured,  as  in  this  case,  still  it  is  not  within  the  letter 
of  the  constitutional  provision  prohibiting  the  appropriation 
of  private  property  for  public  use  without  compensation.  The 
whole  current  of  authority  in  this  state  is  opposed  to  this  doc- 
trine, and  at  the  same  time  we  feel  that  this  court  has  gone 
to  the  utmost  limit  in  cases  where  the  citizen  has  been  denied 
compensation. 

From  the  case  of  the  Lexington  &  Ohio  Bailroad  Co.  v. 
Applegate,  reported  in  8  Dana,  289,  and  in  all  the  subsequent 
decisions  as  late  as  the  case  of  the  Elizabethtown,  Lexington  & 
Big  Sandy  R.  R.  Co.  v.  Combs,  10  Bush,  382,  it  hjis  been  held  in 
substance  "  that  neither  the  state  legislature  or  municipal  corpo- 
ration could  license  a  private  nuisance,  or  take  or  encroach  on 
private  property  without  the  owner's  consent  or  the  payment  to 
him  of  adequate  damages."  While  the  citizen  can  claim  no 
damages  for  the  mere  inconveniences  that  may  result  from  the 
construction  or  repairs  of  streets,  where  the  city  so  constructs 
an  improvement  as  to  interfere  with  the  private  rights  of  the  cit- 
izen, thereby  causing  an  injury,  the  city  must  answer  in  damages. 
The  appellants  in  this  case  have  in  effect  been  deprived  of  the 
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use  of  their  lot.  Their  mode  of  ingress  and  egress  has  not 
only  been  obstructed,  but  the  water  turned  back  upon  the  soil, 
destroying  their  shrubbery  and  garden  and  injuring  the  health 
of  their  family.  The  city  might  just  as  well  have  taken  actual 
possession  of  the  lot  as  to  have  deprived  the  owners  of  its  le* 
gitimate  use  in  this  way.  Compensation  is  as  much  demanded 
in  the  one  case  as  the  other.  (Pumpelly  v.  Green  Bay  Co., 
13  Wallace,  166.) 

It  is  immaterial  how  much  the  public  may  be  interested  in 
the  improvement  of  Grayson  Street  and  the  benefits  to  be  de- 
rived from  it.  No  invasion  of  a  private  right  can  be  sanctioned 
upon  the  plea  that  the  public  good  requires  it,  and  all  remedy 
denied  the  citizen. 

The  city  authorities  acted,  no  doubt,  within  the  scope  of 
their  authoiiiy  in  ordering  this  street  to  be  constructed,  and  it 
may  be  conc«::ded  (although  the  proof  seems  otherwise)  that 
the  utmost  care  and  skill  was  used  in  its  construction.  If  the 
ap{)ellants^  lot  was  actually  damaged  by  the  reflux  of  the 
water  caused  by  the  erection  of  the  fill,  a  cause  of  action  ex^ 
ists,  and  damages  should  be  given. 

The  agents  of  the  city  in  making  the  improvement,  if  they 
acted  with  proper  care  and  skill,  may  not  be  liable — a  question 
not  necessary  to  decide;  but  if  not,  it  afibrds  a  still  stronger 
argument  for  making  the  party  causing  the  injury  answer  in 
damages. 

We  fail  to  see  why  a  municipal  corporation  is  not  liable 
in  a  case  like  this  for  the  damages  actually  inflicted,  for  the 
reason  that  it  acted  in  pursuance  of  law;  that  is,  it  had  the 
right  to  make  the  improvement,  and  in  its  construction  by  its 
agents  acted  with  proper  care  and  skill,  and  therefore  had  the 
right  to  destroy  or  injure  the  private  property  of  the  citizen  with- 
out compensating  him  for  the  wrong.  If  caused  by  a  private 
corporation  or  an  individual,  either  must  respond  in  damages, 
but  if  by  a  municipal  corporation,  it  is  exempt  from  liability. 
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We  find  no  such  exception  in  the  constitutional  provision 
designed  for  the  protection  of  the  citizen  in  his  right  of  prop- 
erty, and  a  corporation,  although  created  for  governmental  and 
police  purposes,  is  as  much  liable  in  such  a  case  as  any  private 
corporation. 

The  right  to  compensation  in  this  case  is  as  clear  as  if  the 
kt  of  appellants  had  been  taken.  "Any  injury  to  the  property 
of  an  individual  which  deprives  the  owner  of  the  ordinary  use 
of  it,  is  equivalent  to  a  taking,  and  entitles  him  to  compensa- 
tion. So  a  partial  destructiou  or  diminution  of  the  value  of 
property  by  an  act  of  the  government,  which  directly  and  not 
merely  incidentally  affects  it,  is  to  that  extent  an  appropria- 
tion."   (Cooley's  Const.  Lim.,  3d  ed.,  page  545.) 

In  the  case  of  Keasy  v.  The  City  of  Louisville  this  court 
said:  "Private  rights  must  be  regarded.  The  public,  like  a 
private  person,  must  so  use  its  own  as  not  to  injure  another's 
property.  It  can  not  take  private  property  for  public  use 
without  paying  a  just  equivalent,  nor  can  it  disturb  any  per- 
sonal right  of  enjoyment." 

While  the  jury  was  being  impaneled,  counsel  for  the  ap- 
pellants objected  to  two  of  the  jurors  on  the  ground  that, 
being  citizens  and  tax-payers  of  the  city,  they  were  inter- 
ested in  the  result  of  the  issue,  and  therefore  disqualified. 
The  objection  was  overruled,  and  an  exception  reserved. 

We  are  not  aware  of  any  adjudication  by  this  court  upon 
the  question,  and,  although  such  cases  have  often  arisen,  the 
point  seems  not  to  have  been  made,  and  it  must  be  conceded 
that  in  its  investigation,  aided  by  the  research  of  counsel,  the 
weight  of  authority  conduces  to  sustain  his  objection. 

The  only  statute  of  this  state  prescribing  the  qualifications 
of  jurors  provides  that  no  person  shall  be  competent  "  un- 
less he  be  a  white  citizen,  at  least  twenty-one  years  of  age,  a 
housekeeper,  sober,  temperate,  discreet,  and  of  good  de- 
meanor."    (Art.  3,  chap.  62,  Gen.  Stat.)     The  twelfth  sec- 
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tion  of  the  same  article  gives  to  each  litigant  in  civil  cases 
the  right  of  peremptory  challenge  to  one  fourth  of  the  jury 
summoned^  and  the  right  to  challenge  for  catiae,  as  now  pro- 
vided by  law. 

In  the  challenge  for  cause  we  are  left  to  follow  as  near  as 
possible  the  common-law  rule  in  determining  the  degree  of 
interest  that  disqualifies.  This  rule,  as  well  as  the  decided 
weight  of  authority,  is,  that  any  interest  disqualifies  a  juror, 
however  slight  or  remote.  "  The  law,"  says  Lord  Mansfield, 
^'  has  so  watchful  an  eye  to  the  pure  and  unbiased  administra- 
tion of  justice,  that  it  will  never  trust  the  passions  of  man- 
kind in  the  decision  of  any  matter  of  right.  If  therefore  the 
sheriff,  a  juror,  or  witness  be  in  any  sort  interested  in  the  mat- 
ter to  be  tried,  the  law  considers  him  as  under  an  influence 
which  may  warp  his  integrity  or  pervert  his  judgment,  and 
therefore  will  not  trust  him."  (2  John.  R.  194;  11  Georgia, 
222;  11  Maine,  260.) 

In  adhering  strictly  to  the  common  -  law  rule,  or  in  follow- 
ing the  numerous  authorities  relied  on  by  counsel,  it  would  be 
difficult,  if  not  impossible,  as  our  judicial  tribunals  are  organ- 
ized, to  proceed  with  the  general  administration  of  justice.  It 
certainly  can  not  be  that  every  degree  of  interest  will  render 
the  juror  incompetent,  and,  as  said  by  Profiatt  on  Jury  Trial, 
"  This  rule  must  evidently  have  some  limits.  It  has  been  the 
universal  practice  in  this  state,  in  which  the  bench  and  bar 
seem  to  have  acquiesced,  to  permit  the  citizen,  in  cases  like 
this,  to  take  his  seat  in  the  jury-box." 

In  all  prosecutions  by  the  state,  counties,  or  cities  where 
the  fines  collected  go  into  the  treasury  of  the  one  or  the  other, 
the  tax -payer  derives  an  interest  for  the  reason  that  it  may 
lessen  thereafter  the  amount  of  revenue  to  be  collected  for 
state,  city,  or  county  purposes.  In  an  action  by  the  state 
against  the  sheriff  for  failing  to  account  for  the  revenue  upon 
the  plea  of  payment,  the  defendant  would  be  entitled  to  a  juiy 
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if  demanded,  and  if  the  interest  the  citizen  has  in  having  the 
revenue  collected  and  paid  into  the  treasury  is  to  disqualify 
him  from  being  a  juror,  no  judgment  could  be  obtained;  or  if 
in  a  prosecution  for  the  violation  of  a  city  ordinance  the  citizen 
is  to  be  excluded  as  a  juror  by  reason  of  his  interest,  no  fines 
could  be  imposed  where  the  party  is  entitled  to  a  jury.  The 
courts  of  the  city  alone  have  jurisdiction  in  such  cases,  and 
the  flame  line  of  argument  would  exclude  the  judge  from  pre- 
siding or  the  sheriff  from  summoning  a  jury. 

The  city  of  Louisville  and  county  of  Jefferson  constitute 
one  of  the  judicial  districts  of  the  state,  with  the  chancellor, 
drruit.  oommon  pleas,  and  city  judges,  chosen  to  preside  in 
the  trial  of  criminal,  penal,  and  civil  cases,  with  the  venue 
subject  to  be  changed  in  the  manner  provided  by  statute,  and 
if  such  a  degree  of  interest  is  to  disqualify  those  who  make  up 
the  judicial  tribunals  of  the  state,  the  administration  of  the 
law  must  fail  in  many  instances  for  the  want  of  judicial  tri- 
bunals to  hear  the  complaint  of  the  citizen.  The  litigant  is  not 
without  remedy  if  he  can  not  have  a  fair  and  impartial  trial 
where  hb  case  is  pending.  He  may  have  a  change  of  venue 
for  the  causes  specified  in  the  statute,  and  if  none  such  exist, 
there  is  no  reason  whv  he  shall  not  submit  his  case  for  trial  to 
the  court  in  which  he  has  sought  redress. 

All  cases  like  the  one  before  us  affect  each  and  every  citi- 
«en  alike;  one,  it  is  true,  may  have  to  pay  more  tax  than 
another.  The  result  of  the  litigation  may  lessen  or  increase 
the  tax,  but  all  are  injured  or  benefited  in  proportion  to  the 
amount  of  property  owned.  If  the  taxes  are  increased,  each 
citizen  must  bear  his  proportion  of  the  burden ;  and  if  lessened, 
all  derive  the  benefits.  It  is  a  common  interest,  slight  and 
often  remote;  and  in  such  cases  to  decide  the  citizen  incompe- 
tent as  a  juror  would  conduce  to  defeat  the  ends  of  justice. 
The  organization  and  jurisdiction  of  our  judicial  tribunals,  as 
well  as  our  system  of  government,  necessarily  modifiy  the  rigor 
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of  the  common-law  rule  on  this  subject.  We  do  not  mean  to  say 
that,  in  cases  where  the  interest  of  the  juror  may  be  regarded 
by  the  judge  in  the  exercise  of  a  sound  legal  discretion  as 
sufficient  to  warp  his  judgment,  he  should  nevertheless  be 
permitted  to  enter  the  jury-box,  or  that  if  his  private  or  personal 
interest  is  slight,  he  is  also  competent;  on  the  contrary,  any 
personal  or  private  interest,  however  slight,  disqualifies  him ; 
but  ordinarily,  in  cases  affecting  municipal  corporations,  the 
mere  fact  that  the  taxes  of  the  citizen  may  have  to  be 
increased  or  lessened,  by  reason  of  the  litigation,  will  not 
disqualify  him  as  a  juror,  and  in  this  case  the  objection  was 
properly  disregarded. 

As  the  case  must  be  again  tried,  it  is  proper  to  suggest 
that  in  this  action  the  appellants  are  entitled  to  recover  for 
the  injury  to  the  lot  by  reason  of  the  construction  of  the 
fill,  and  while  no  recovery  can  be  had  for  physicians'  bills 
paid,  or  the  loss  of  time  on  the  part  of  the  occupants  on 
account  of  sickness  caused  by  the  stagnant  water,  etc.,  still 
these  facts  may  be  proven  with  a  view  of  showing  the  extent 
to  which  the  value  of  the  property  has  been  lessened.  This 
is  the  actual  damage  sustained.  The  question  is,  how  much, 
if  any,  have  the  dwelling  and  lot  of  appellants  depreciated  in 
value  by  reason  of  the  act  complained  of? 

The  judgment  is  reversed,  and  cause  remanded  with  direc- 
tions to  award  a  new  trial,  and  for  further  proceedings  consist- 
ent with  this  opinion. 
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Saunders  v.  Moore. 

APPEAL   FBOM  WASHINGTON    CIRCUIT   COURT. 

L  Time  ts  which  appeals  must  be  taken  to  the  Coart  of  Appeals  in 
civil  actions  under  the  Code  of  1877,  sees.  745,  887. 

On  judgments  rendered  before  the  Code  of  1877  took  effect,  the  appeal 
most  be  taken  within  three  years ;  and 

On  judgment*  rendered  after  the  Code  of  1877  took  effect^  the  appeal 
most  be  taken  within  two  years,  unless,  etc.,  as  provided  in  section 
745  of  the  Code  of  1877. 

"  dvU  caae9  now  pending,'*  as  used  in  section  837  of  the  Code  of 
1877,  means  and  applies  to  actions  then  pending  in  which  no  final 
judgment  had  been  rendered  at  the  time  the  Code  of  1877  took 
effect,  January  1,  1877. 

2-    A  TBKANT  CAN  NOT  DISPUTE  THE  TITLE  OF  HIS  LANDLORD,  Or  of  his 

vendee,  until  he  surrenders  the  possession  to  him,  although  he  did 
Dot  enter  under  his  title. 

W.  H.  HAYS  AND  BROWNE  &  LEWIS  for  appellee. 

Appellee  by  counsel  filed  the  following  plea  herein,  to  wit: 

The  appellee  William  Moore  comes  and  defends  the  wrongs  herein 
complained  of,  and  says  that  the  appellant  ought  to  be  barred  of  his 
action,  because  more  Uian  two  years  have  elapsed  after  the  rendition  of 
the  judgment  herein,  and  the  order  refusing  to  sign  bill  of  exceptions, 
and  the  prosecution,  of  this  appeal.  He  says  that  the  judgment  herein 
was  rendered  on  the  19th  of  March,  1874,  the  order  refusing  to  sign  the 
bill  of  exceptions  offered  to  be  filed  by  appellant  was  made  5th  of 
March,  1875,  and  the  partial  record  filed  7th  of  March,  1877,  all  which 
was  more  than  two  years  after  the  rendition  of  the  judgment ;  where- 
fore he  says  appellant's  appeal  is  barred  by  limitation.  The  defendant 
further  says  that  more  than  two  years  expired  between  the  rendition  of 
the  judgment  and  the  suihg  out  of  the  appeal;  wherefore  he  asks  a 
judgment  in  bar  of  plaintiff's  appeal. 

Hays,  Browne  &  Lewis,  for  Appellee. 

Sworn  to  and  filed  March  28,  1878. 

The  judgment  appealed  from  was  rendered  March  19,  1874.  The 
appeal  was  Rued  out  in  the  clerk's  office  of  the  Court  of  Appeals  March 
7,  1877,  within  less  than  three  years  after  the  judgment  appealed  from 
rendered. 

Vol.  XIV.— 8 


98  BUSH'S  REPORTS.  [vol.  xiv. 

Saunden  v.  Moore. 

W.  O.  CUNNINGHAM  and  P.  B.  THOMPSON,  Jb.,  for  appellant. 

1.  Whenever  a  statement  is  made  by  a  client  to  his  counsel  in  the 
presence  of  others,  it  can  not  be  said  to  be  confidential,  and  therefore 
the  court  below  erred  in  excluding  evidence  of  Riley,  as  to  appellee's 
statements,  made  in  presence  of  appellant  and  Riley,  who  was  acting  as 
the  attorney  of  each  party. 

2.  The  agreement  between  Veach  and  Moore,  that  the  latter  would 
hold  under  the  former,  made  the  latter  the  tenant,  or  quasi  tenant  of  the 
former,  although  he  entered  as  a  squatter.  It  was  not  necessary  that 
Veach  should  ever  have  been  in  possession  except  by  Moore  as  his  tenant. 
(Connelly's  heirs  v.  Chiles,  2  Mar.  243;  McConnel,  &c.  v.  Bowdry*s 
heirs,  &c.,  4  Mon.  400;  Woodruff  v.  Detheridge,  6  J.  J.  Mar.  369; 
6  Dana,  436;  3  Met.  38.) 

3.  After  agreeing  to  hold  under  Veach,  Moore  could  not  change 
their  relations  by  contracting  with  another  (Pleak  v.  Chambers,  5 
Dana,  61);  nor  cau  he  deny  Veach 's  title  (6  J.  J.  Mar.  368;;  and  be- 
fore asserting  title  in  himself  Moore  was  bound  in  good  faith  and  in  law 
to  surrender  possession  to  Veach.    (Baley  v.  Deakins,  5  B.  Mon.  162.) 

4.  After  acknowledging  Veach's  title  and  agreeing  to  hold  for  him, 
Moore  could  not  by  any  agreement  with  another  make  his  possession 
adverse  to  Veach,  (2  Bouvier's  Institutes,  sec.  2197 ;  2  Smith's  Lead- 
ing Cases,  Hare  and  Wallace's  Notes,  pp.  598  to  602.) 

JUDGE  ELLIOTT  delivered  the  opinion  op  the  court. 

Before  the  Code  of  1877  took  effect  the  time  limited  within 
which  to  take  an  appeal  to  this  court  wsus  three  years  from  the 
rendition  of  the  judgment  in  the  court  appealed  from. 

One  of  the  questions  in  this  appeal  is,  whether  the  limita- 
tion prescribed  by  section  745  of  the  Code  of  1877  applies  to 
this  class  of  cases,  or,  in  other  words,  what  constructive  effect 
is  to  be  given  to  section  837  of  the  new  Code?  This  court  on 
several  occasions  has  condemned  the  policy  of  retrospective 
legislation,  and  has  stated  that  retrospective  statutes  of  limita- 
tion have  ever  been  regarded  as  impolitic  and  unwise,  as  they 
are  in  general  unjust  and  oppressive  (5  B.  Mon.  664);  and 
in  Hedger  v.  Rennaker  this  court  ruled  that  although  such 
statutes  have  been  held  valid  undei  the  constitution,  they  have 
always  been  subject  to  such  a  construction  as  would  circum- 
scribe their  operation  within  the  narrowest  possible  limits  con- 
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sistent  with  the  manifest  intention  of  the  legislature^  to  be 
drawD  from  the  language  used.     (3  Met.  258.) 

It  will  therefore  be  observed  that  retrospective  legislation 
is  not  a  fiivorite  of  the  courts^  and  even  where  it  does  not 
violate  the  organic  law,  it  will  be  confined  within  as  narrow 
limits  as  are  consistent  with  a  proper  construction  of  such 
legislation. 

We  confess  that  there  is  some  doubt  as  to  what  construc- 
tive effect  shall  be  given  to  section  837  of  the  Code  of  1877. 
It  enacts  that  certain  sections  of  the  Code  shall  regulate 
further  proceedings  in  civil  cases  now  pending^  and  one  of 
the  sections  referred  to  by  section  837^  as  regulating  further 
pnx^eedings  in  civil  cases  now  pending^  is  section  745. 

By  this  section  it  is  provided  that  ^'An  appeal  shall  not  be 
granted  except  within  two  years  next  after  the  right  to  appeal 
first  accrued/'  unless^  etc. 

Much  diversity  of  opinion  is  expressed,  as  to  what  ''civil 
cases  now  pending/'  this  section  was  intended  to  apply.  We 
are  of  opinion  that  section  745  was  intended  to  apply  only  to 
cases  that  were  pending,  and  in  which  no  final  judgments  had 
been  rendered,  when  the  Code  of  1877  took  effect,  because  by 
section  837  of  this  Code  it  is  to  civil  cases  pending  when  the 
Code  took  effect  that  section  745  was  made  to  apply,  and  if 
there  was  a  final  judgment  in  the  lower  court  in  a  case,  and  no 
ap|)eal  prayed  to  this  court,  then  there  was  no  "civil  case  now 
pending"  any  where,  and  if  the  case  had  been  tried,  judgment 
rendered,  and  an  appeal  taken  to  this  court,  no  limitation  would 
have  been  effectual. 

Section  745  provides  that  "An  appeal  shall  not  be  granted 
except  within  two  years  next  after  the  right  to  appeal  first  ac- 
crued," and  by  section  837  this  section  on  limitations  is  only 
made  to  apply  to  "civil  cases  now  pending;"  that  is,  civil 
cases  pending  when  the  Code  took  effect.  We  conclude  there- 
fore that  the  two  sections,  taken  together,  make  it  apparent 
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that  the  civil  cases^  referred  to  as  pending^  were  such  as  had 
not  been  tried  in  the  lower  court  by  the  rendition  of  a  final 
judgment  before  the  Code  of  1877  took  effect.  The  grounds 
for  a  new  trial  were  not  overruled  in  this  case  till  the  fall  term 
of  the  lower  court^  1874^  and  this  appeal  was  taken  in  August, 
1877,  which  was  within  three  years,  the  time  prescribed  for 
taking  appeals,  when  the  new  Code  took  effect,  and  was  in 
time. 

The  evidence  conduces  to  prove  that  the  appellee  became 
the  occupant  of  the  land  in  dispute  in  1852;  under  what  title 
he  entered,  is  not  shown ;  but,  soon  after  his  entry,  it  is  proved 
that  he  heard  that  E.  D.  Veach  claimed  the  land,  and,  shortly 
after  his  settlement,  it  was  agreed  between  him  and  Veach 
that  he  should  occupy  the  land  under  Veach^s  title,  which 
was  an  equitable  one,  till  Veach  acquired  the  legal  title,  and 
then  he  was  to  have  the  privilege  to  buy  at  a  fair  valuation. 

If  appellee,  after  his  entry,  agreed  to  hold  the  land  for 
Veach  as  his  tenant,  he  can  not  dispute  Veach's  title  till  he 
surrenders  to  him  the  pos.ses8ion,  although  he  did  not  enter 
under  his  title.  The  appellee  had  a  right  to  enter  without  any 
title,  and  then,  fur  his  own  safety,  take  shelter  under  Veach's 
title  by  agreeing  to  hold  for  him,  and  if  he  did  so  he  can  not 
dispute  the  title  of  appellant,  who  is  the  vendee  of  Veach, 
and  as  the  appellant  asked  for  instructions  presenting  this 
view  of  the  case,  which  were  refused,  the  judgment,  overrul- 
ing his  motion  for  a  new  trial,  is  reversed,  and  cause  remanded, 
with  directions  to  grant  him  a  new  trial,  and  for  further  pro- 
ceedings consistent  with  this  opinion. 
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appeal  fbom  oabrard  cibcuit  coubt. 

1.  When  a  homestead  is  bet  apabt  and  the  balance  of  the 

UND  IS  SOLD,  under  a  judgment  enforcing  a  mortgage  executed  by 
the  husband  alone  on  the  entire  tract  of  land,  the  mortgagee's  lien 
isexhauBted. 

2.  Tke  amer  of  a  homestead  may  M  it  in  fee-9imple,  and  with  the  proceeds 

parchaae  another  homestead. 

Bat  if  he  fails  to  so  invest  or  should  invest  such  proceeds  in 
other  property  not  exempt  from  execution,  such  proceeds  or  other 
property  would  be  liable  for  his  debts. 
^  ^  hmettmd  after  the  death  of  the  husband  passes  to  his  widow  and 
children,  with  the  right  on  the  part  of  the  widow  to  its  benefits  so 
long  as  she  occupies  it,  and  the  right  of  the  children  to  a  joint  occu- 
pancy with  her  until  the  youngest  unmarried  child  arrives  at  age. 

4.  After  the  death  of  the  husband,  the  homestead  may  be 

SOLD,  if  necessary  to  pay  his  debts,  subject  to  the  right  of  occu- 
pancy of  the  widow  and  children. 

BvA  during  the  life  of  the  husband  it  can  not  be  subjected  by  a 
creditor,  unless  a  lien  is  created  upon  it  in  the  manner  provided  by 
statute,  or  when  it  ceases  to  be  a  homestead  by  his  abandoning  the 
premises. 

5.  Whether  a  mortgagee  has  a  Hen  or  not  on  the  homestead,  when  the  hus- 

band alone  executes  a  mortgage  on  the  entire  tract  of  land,  and 
thereafter  abandons  his  homestead,  is  not  decided  in  this  case. 

&  A  MOBTOAOE  ON  A  HOMESTEAD  HAS  NO  VALIDITY,  UnleSS  executed 

as  provided  by  sec.  13,  art.  13,  ch.  88,  Gen.  Stat. 

J.  A.  ANDERSON  fob  appellants. 

1.  Totten  and  wife,  by  selling,  abandoned  the  homestead,  and  there- 
Qpon  it  became  subject  to  the  mortgage.  The  homestead  exemption 
deprired  the  mortgagee  of  the  benefit  of  his  mortgage  on  the  homestead 
only  BO  long  as  the  mortgagor  held  the  title,  and  occupied  it  as  his  home- 
stead.   (Brown,  Bro.  &  Co.  v.  Martin  &  Co.,  4  Bush,  50.) 

2.  When  the  homestead  was  set  apart,  that  is,  when  the  twenty  acres 
were  aet  apart  out  of  the  ninety-two  acres,  to  the  mortgagor,  the  mort- 
gagor and  his  family  did  not  acquire  a  fee-simple  title  to  the  twenty 
aerea.  (Brame  and  wife  v.  Craig,  12  Bush,  407 ;  Phipps,  &c.  v.  Acton,  &c. 
12  Bash,  377.) 
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3.  By  enforcing  the  mortgage  on  the  seventy-two  acres  the  mortgagee 
was  not  estopped  from  enforcing  the  same  mortgage  on  the  other  twenty 
acres  so  soon  as  the  mortgagor  abandoned  his  homestead  by  selling  it, 
and,  with  his  wife,  conveying  it  to  the  purchaser. 

R.  M.  &  W.  O.  BRADLEY  fob  appellees  Totten  and  wife. 

1.  Totten,  the  mortgagor  of  the  ninety-two  acres,  and  his  wife  had 
the  right  to  sell  and  convey  the  twenty  acres  which  had  been  set  apart  to 
them  as  a  homestead,  although  the  mortgage,  executed  by  the  husband 
alone,  embraced  the  whole  ninety-two  acres,  and  to  reinvest  the  proceeds 
of  the  sale  thereof  in  another  homestead.  (Phipps,  &c.  v.  Acton,  &c. 
12  Bush,  377;  see  also  Anthony  &  Ck).  v.  Wade,  1  Bush,  111.) 

2.  While  the  husband  may  divest  himself  and  family  of  the  home- 
stead right  by  an  absolute  sale,  it  is  clear  that  he  can  not  do  so  by  a 
mortgage  in  which  his  wife  does  not  join  with  him.  (Brame  and  wife 
V.  Craig,  12  Bush,  404.) 

3.  The  husband  and  wife  can  alienate  the  homestead  in  all  of  the 
states  except  when  expressly  prohibited  by  statute.  (Bearing  v.  Thomas, 
25  Ga,  224;  Kitchell  v.  Berryman,  21  111.  44;  23  111.  540;  31  111.  153; 
12  Allen,  32;  3  Minn.  53;  34  N.  H.  394;  36  Barb.  571;  Sear»  v.  Hanks, 
14  0.  St.  298 ;  Lamb  v.  Shay,  14  Iowa,  570 ;  Davis  v.  Kelly,  14  Iowa,  523.) 

4.  The  judgment  enforcing  the  mortgage  on  the  seventy-two  acres 
and  setting  apart  the  twenty  acres  for  the  homestead  barred  the  mort- 
gagee's claim  upon  the  twenty  acres.  (Parker  v.  Cleveland,  19  Mich. 
230;  31  Barb.  537;  33  Maine,  355;  32  Maine,  117;  6  Cranch,  103.) 

GEO.  W.  DUNLAP  for  appellee  Bogie. 

Totten  and  wife  had  the  right  to  sell  the  twenty  acres  set  apart  as  a 
homestead,  and  with  the  proceeds,  as  they  did,  purchase  another  home- 
stead— having  this  right,  they  conveyed  a  good  title  to  their  vendee 
Bogie.  (Brame  and  wife  v.  Craig,  12  Bush,  407;  Carter,  Fisher  &  Co. 
V.  Goodman,  11  Bush,  228;  Brooks,  Ac.  v.  Collins,  11  Bush,  622.) 

JUDGE  PRYOE  delivered  the  opinion  of  the  court. 

The  appellants,  for  the  purpose  of  indemnifying  themselves 
as  the  sureties  of  the  appellee  W.  M.  Totten,  took  from  the 
latter  a  mortgage  on  a  tract  of  land  in  the  county  of  Garrard, 
and  after  the  proper  acknowledgment  had  the  same  recorded. 
The  wife  of  the  appellee  was  nut  a  party  to  that  instrument, 
and  the  appellants  having  the  debt  to  pay  instituted  procseed- 
ihgs  to  have  the  land  sold.  Twenty  acres  of  the  tract  mort- 
gaged was  set  apart  as  a  homestead  for  the  appellee,  and  the 
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balance  sold^  and  the  proceeds  of  sale  applied  to  the  payment 
of  the  debt^  leaving  several  hundred  dollars  Etill  due  the 
sareties. 

Totten  and  his  wife  continued  to  occupy  the  homestead  for 
some  time  after  the  sale^  and  until  December^  1875^  when  they 
made  an  absolute  sale  and  conveyance  in  fee  -  simple  of  the 
homestead  to  the  appellee  Bogie^  and  invested  the  proceeds 
in  other  lands  in  the  county,  to  which  they  immediately  re- 
moved and  occupied  as  a  homestead. 

The  appellants,  after  the  sale  of  the  homestead  and  aft^r 
the  appellees  Totten  and  wife  had  left  it  and  removed  to  the 
land  parchased,  sought  by  this  proceeding  to  make  the  home- 
stead sold  Bogie  liable  for  the  balance  of  their  debt.  They 
maintain  that  by  the  mortgage  all  the  right  of  the  husband 
to  the  entire  tract  passed  to  them,  except  the  mere  privilege  of 
o<^<ipying  a  part  of  it  as  a  homestead,  and  that  when  he  left 
tbe  premises  the  right  to  enforce  their  lien  by  reason  of  the 
mortgage  immediately  attached ;  that  the  title  vested  in  them 
to  the  entire  tract,  with  the  right  on  the  part  of  the  appellees 
to  enjoy  a  part  of  it  so  long  as  they  continued  in  possession, 
Bnd  no  longer. 

The  thirteenth  section  of  article  13,  chapter  38,  General 
Statutes,  provides  that "  No  mortgage,  release,  or  waiver  of 
such  exemption  shall  be  valid  unless  the  same  be  in  writing, 
subscribed  by  the  defendant  and  his  wife,  and  acknowledged," 
etc.  In  this  case  there  was  no  mortgage  or  conveyance  of  the 
homestead  so  as  to  vest  the  appellants  with  title,  and  the  only 
right  they  acquired  was  a  Hen  on  the  land,  subject  to  the 
homestead  exemption.  When  the  homestead  was  set  apart  to 
the  appellees  and  the  balance  of  the  land  sold,  the  lien  of  the 
appellants  was  exhausted.  The  creditor  can  not  subject  the 
homestead  to  the  payment  of  his  debt  by  reason  of  any  mort- 
gage unless  the  exemption  is  waived  as  provided  by  statute. 
After  the  death  of  the  husband  it  passes  to  the  widow  and 
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children,  with  the  right  ou  the  part  of  the  widow  to  it8  benefits 
80  long  as  she  occupies  it,  and  the  right  of  the  children  to  a  joint 
occupancy  with  her  until  the  youngest  unmarried  child  arrives  at 
age.  If  necessary  to  pay  the  debts  of  the  husband^  the  home- 
stead may  be  sold,  subject  to  this  right  of  occupancy  by  the 
widow  and  children,  but  during  the  life  of  the  husband  it  can 
not  be  sold  by  the  creditor  unless  a  lien  is  created  upon  it  in 
the  manner  provided  by  law,  or  when  it  ceases  to  be  a  home- 
stead by  his  abandoning  the  premises.  Whether  the  home- 
stead is  regarded  as  an  estate  or  a  mere  privilege  of  occupancy, 
it  is  certain  that  no  creditor  can  acquire  a  lien  upon  it,  unless 
the  right  is  waived  in  the  manner  pointed  out  by  the  statute. 
What  effect  the  removal  of  the  owner  oi  the  homestead  from 
the  premises  with  the  intention  to  abandon  it  could  have 
upon  the  rights  of  a  mortgagee  whose  mortgage  covers  the 
whole  land  as  in  this  case^  is  not  necessary  to  be  determined. 
That  his  creditors  could  then  subject  it  there  can  be  no 
doubt,  but  whether  a  lien  exists  by  reason  of  the  mortgage 
presents  a  different  question. 

In  this  case,  when  the  chancellor  undertook  to  sell  the 
land  to  satisfy  the  mortgage  debt,  he  had  set  apart  to  the 
owner  the  homestead,  and  when  the  sale  was  made  and  con- 
firmed, this  terminated  appellant's  lien.  He  had  no  power  to 
adjudge  a  sale,  during  the  life  of  the  husband,  of  the  land 
subject  to  the  homestead  right,  or  its  use  and  occupancy  by 
the  debtor  and  his  family.  It  is  not  until  the  death  of  the  hus- 
band that  this  power  of  sale  can  be  exercised  by  the  chan- 
cellor. Nor  is  the  husband  denied  the  right  of  selling  the 
homestead.  This  right  of  sale  by  the  debtor  can  be  exercised, 
as  this  court  has  heretofore  decided.  It  is  only  when  creditors 
are  seeking  to  subject  it  that  the  law  interferes  and  says  it  can 
not  be  done  unless  a  lien  has  been  created  in  a  particular  man- 
ner. The  debtor  may  sell  the  absolute  right  and  title  to  his 
entire  land,  and  if  so,  there  is  no  reason  why  he  may  not  sell  a 
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less  interest^  and  particularly  when  he  is  selling  what  the  cred- 
itor can  not  reach.  If  after  the  execution  of  the  mortgage  to 
appellants  he  and  his  wife  had  executed  a  junior  mortgage  to 
Bogie  instead  of  an  unconditional  conveyance^  the  latter  would 
have  a  lien  on  the  homestead  not  only  against  the  first  mort- 
gagees (appellants)^  but  against  the  claims  of  all  creditors;  and 
if  it  can  be  mortgaged  in  this  way^  we  see  no  reason  why  the 
owner  of  the  homestead  should  not  be  permitted  to  sell  it. 

At  the  death  of  the  husband  the  wife  and  children  are 
not  the  real  owners;  they  can  use  and  occupy  it,  but  by  the 
express  language  of  the  statute  it  may  be  sold  by  the  creditor 
of  the  husband  or  real  owner,  subject  to  this  use. 

K  the  owner  sells  his  homestead  and  converts  it  into 
money  with  no  purpose  of  reinvesting  the  proceeds  in  prop- 
erty not  exempt  from  execution,  the  protection  the  law  affords 
him  against  the  claims  of  creditors  is  gone.  By  the  12th  sec- 
tion of  the  statute  referred  to,  "  When  the  land  sought  to  be 
sold  is  indivisible,  or  can  not  be  divided  without  greatly  dimin" 
iihivg  its  taluCy"  the  chancellor  is  required  to  sell  the  whole 
property  when  sought  to  be  subjected  by  a  creditor,  and  pay 
over  to  the  owner  of  the  homestead  $1,000  of  the  proceeds  to 
enable  him  to  purchase  another.  The  entire  letter  and  spirit  of 
the  statute  indicates  clearly  an  intention  to  give  to  the  debtor 
a  home  free  from  the  claims  of  creditors.  It  is  not  the  duty 
of  the  chancellor  to  see  that  this  money  is  invested  in  a  home- 
stead; and  if  the  debtor  fails  to  do  so,  but  invests  it  in  other 
property,  he  only  makes  the  claim  of  the  creditor  more  secure, 
in  making  that  liable  which,  before  investment,  was  not  subject 
to  the  creditor's  claims.  If  the  debtor  had  continued  to 
reside  on  the  original  homestead  he  could  have  sold  or  mort- 
gsiged  it,  and  even  if  the  chancellor  should  undertake  to  make 
this  investment  for  him,  the  right  of  sale,  or  creating  an  incum- 
brance npon  it,  as  provided  by  statute,  is  not  taken  from  the 
debtor.    A  creditor  has  no  claim  on  the  homestead  while  the 
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owner  continues  to  occupy  it^  but  when  he  dies  the  creditor 
may  then  sell  it  subject  to  the  occupancy  by  those  to  whom 
it  passes  after  his  death ;  but  the  statute  expressly  provides 
that  the  homestead  aJuxU  be  exempt  from  Bale  under  execution^ 
aUachment,  or  judgmerd  of  any  court j  except  to  foreclose  a  mort- 
gage given  by  the  ovmer  of  a  homestead,  or  for  purchase-money 
due  therefor,  etc.  A  mortgage  on  a  homestead  has  no  validity 
unless  executed  as  provided  by  the  13th  section  of  article  13 
of  chapter  38^  Greneral  Statutes.  No  lien  exists  in  this  case« 
Judgment  affirmed. 


Case  17— INDICTMENT— June  20. 

Morgan  v.  Commonwealth. 

APPEAL  FROM  MADISON  dBCUIT  C0X7RT. 

1.  A  REFUSAL  TO  GRANT  A  CONTINUANCE,  CD  the  Diotion  and  affidavit 
of  the  defendant,  is  subject  to  exception  as  provided  in  section  281 
of  Criminal  Code  of  1877;  and,  when  the  affidavit  shows  that  the 
defendant  was  entitled  to  a  continuance,  the  Court  of  Appeals  will 
reverse  for  the  error  in  overruling  the  motion. 

2.  A  DEFENDANT  IN  A  CRIMINAL  PROSECUTION  18  ENTriLED  TO  A  CON- 
TINUANCE, when  his  affidavit  shows  the  absence  of  a  material  wit- 
ness in  his  behalf,  and  that  he  has  used  due  diligence  in  having  him 
summoned,  etc. 

3.  When  evidence  that  deceased  had  been  threatened,  etc.,  by 
a  third  person,  is  competent  in  behalf  of  the  accused. 

When  the  proof  is  conflicting  as  to  whether  the  defendant  or 
another  person  perpetrated  the  crime,  the  prisoner  has  the  same 
right  to  show  the  conduct,  acts,  and  motives  of  that  other  person 
that  the  Commonwealth  has  to  show  the  conduct,  acts,  and  motives 
of  the  prisoner. 

On  the  trial  of  Morgan,  on  an  indictment  for  the  murder  of  Best, 
the  proof  was  conflicting  as  to  whether  Best  was  killed  bv  Morgan 
or  one  Conn ;  evidence  that  Conn  had  made  an  assault  upon  Best 
about  a  year  before,  and  that  he  had  used  abusive  and  threatening 
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language  toward  him  the  day  before  he  was  killed,  was  competent 

in  behalf  of  Moigan. 
i  Decisions  of  the  coubt  upon  challenges  to  the  panel  or  fob 

CAUBB  are  not  subject  to  exception.    (Crim.  Code  1877,  sec.  281.) 
5.  Proof  of  the  conduct  of  the  accused  after  the  indictment 

WAS  found  against  him,  that  he  had  forfeited  his  bail-bond  and 

hail  eluded  arrest  from  1875  to  1877,  was  properly  rejected  when 

offered  by  the  Commonwealth  in  this  case. 

CHEXAULT  &  BENNETT  anp  C.  F.  &  A.  R.  BURN  AM  fob  appel- 
last. 

thos.  e.  moss,  attobney-oenebal,  fon  appellee. 

JUDGE  ELLIOTT  deliyebed  the  opinion  of  the  coubt. 

At  the  March  term,  1875,  of  the  Madison  Circuit  Court, 
the  appellant  John  Morgan  was  indicted  for  the  murder  of 
Ebenezer  Best,  Appellant  was  shortly  thereafler  arrested 
and  gave  bail,  but  forfeited  his  recognizance  by  failing  to 
appear,  and  was  not  again  arrested  until  November  21,  1877, 
when  he  was  placed  in  the  jail  of  Madison  County. 

The  March  term  of  the  Madison  Circuit  Court,  being  the 
first  court  after  appellant's  arrest,  commenced  March  18, 1878. 
On  that  day  his  case  was  called  and  postponed  until  the  third 
day  of  the  term,  and  all  the  witnesses  both  for  the  state  and 
the  prisoner  were  recognized  to  appear  on  that  day. 

On  the  calling  of  the  cause  on  the  third  day  of  the  term 
the  appellant  filed  his  affidavit  and  through  his  counsel  made 
a  motion  for  a  continuance  of  the  cause  for  the  following 
^ong other  reasons :  "On  the  16th  day  of  March,  1878,  he 
had  Robert  Collins  summoned  as  a  witness  in  this  case, 
and  without  whom  he  can  not  safely  go  into  trial ;  said  Col- 
lins is  not  m  attendance  at  this  term  of  the  court,  and  was  not 

• 

in  attendance  when  the  case  was  called  on  Monday  last,  and 
<>n  that  day  affiant  obtained  an  attachment  against  said  Col- 
lins both  to  this  county  and  Estill  County,  where  said  Collins 
^ides.  The  attachment  to  Madison  County  was  placed  in 
"^  hands  of  the  sheriff  of  said  county  to  be  served,  and  the 
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one  to  Estill  County  was  sent  by  mail  to  the  sheriff  of  Estill 
County,  but  neither  of  said  attachments  has  been  returned 
executed.  He  can  prove  by  Robert  Collins  that  he  was 
standing  seven  or  eight  feet  from  Best  at  the  time  he  was 
killed,  and  that  he  knows  that  the  defendant  Morgan  did  not 
kill  Best,  but  that  Best  was  shot  and  killed  by  Andrew  Conn ; 
that  witness  saw  Conn  present  his  pistol  at  Best,  saw  the 
smoke  rise  from  the  pistol,  and  heard  the  report,  and  at  the 
report  of  the  pistol  saw  Best  throw  up  his  hands,  reel  a  few 
steps  and  fall ;  and  he  knows  that  Best  was  killed  by  the  shot 
fired  by  Conn  and  not  by  the  accused ;  Best  threw  up  his 
hands,  reeled,  and  fell  when  Conn  fired,  and  then  Conn  put  up 
his  pistol,  and,  after  the  excitement,  stepped  behind  a  tree  and 
reloaded  his  pistol ;  and  will  prove  that  at  the  time  Best  was 
shot  the  defendant  Morgan  and  Jerry  Higgins  were  in  a 
scuffle  over  a  pistol." 

His  affidavit  also  stated  that  he  could  prove  by  Mary  Big- 
man  that  she  was  present  when  Best  was  killed,  and  that  she 
saw  a  man  run  round  the  crowd  where  Best  was  standing 
and  level  his  pistol  and  fire,  when  Best  staggered  a  few 
steps  and  fell;  she  is  of  opinion  that  the  man  that  fired 
the  pistol  was  either  Andrew  Conn  or  Andrew  Cummins, 
but  she  is  certain  it  was  not  the  defendant  Morgan.  He 
stated  that  he  obtained  an  attachment  against  this  witness 
also  on  the  first  day  of  the  term,  and  placed  it  in  the  hands 
of  the  sheriff,  but  the  same  had  not  been  executed.  He 
swore  further  that  his  motion  for  a  continuance  was  not  made 
for  delay,  but  that  justice  might  be  done  him,  and  a  fair  trial 
of  his  case  had. 

The  appellant^s  motion  for  a  continuance  was  overruled, 
and  he  excepted,  and  this  is  one  of  the  errors  complained  of 
on  this  appeal. 

Best  was  killed  at  the  fair  grounds  during  a  fair  near  the 
village  of  Berea,  in  Madison  County,  in  the  autumn  of  1875. 
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It  seems  that  on  the  day  of  the  homicide  Best^  appellant^ 
Andrew  Conn,  and  Andrew  Cummins  were  on  the  fair  grounds 
and  wire  drinking  spirituous  liquors  freely,  and  were  all  armed 
except  Cummins.  During  the  day  a  difiSculty  occurred  be- 
tween Cummins  and  a  Mr.  Moore,  in  which  a  pistol  was  fired, 
and  a  man  not  engaged  in  the  difficulty  wounded.  About 
that  time  Andrew  Conn,  who  was  one  of  the  marshals  at  the 
fair-grounds,  attempted  to  take  Cummins  off  the  grounds  and 
repress  the  further  progress  of  the  conflict. 

While  taking  Cummins  from  the  grounds  they  passed 
Best,  who  had  his  pistol  in  his  hand,  and  Cummins  seized  it, 
and  he  and  Conn  hurried  to  the  place  where  Best  was  killed, 
followed  by  the  appellant  Best  and  others ;  and  as  soon  as 
they  halted  a  scuffle  ensued  between  Conn  and  Cummins  in 
an  effort  by  Conn  to  wring  from  Cummins's  hands  the  pistol 
he  had  snatched  from  the  hands  of  Best.  During  the  scuffle 
the  pistol  over  which  Conn  and  Cummins  were  contending 
went  off,  and  a  few  seconds  thereafter  another  pistol  was  dis- 
charged, and  Best  reeled  and  staggered  a  few  steps  with  his 
pistol  in  his  hand,  and  fell  down  and  died.  The  evidence  for 
the  Commonwealth  identifies  the  appellant  as  the  person  who 
shot  the  pistol  that  killed  Best,  which  the  same  evidence  indi- 
cates was  the  second  shot  fired  at  the  place  of  the  homicide. 

On  the  part  of  the  appellant  there  was  evidence  that  indi- 
cated Conn  as  having  fired  the  fatal  shot,  and  some  evidence 
conducing  to  prove  that  both  Jerry  Higgins  and  appellant 
at  the  time  Best  was  shot  had  in  their  grasp  the  appellant's 
pistol,  and  that  Higgins  was  busy  in  efforts  to  forcibly  take 
it  into  his  possession,  when  it  went  off  accidentally,  and  if  it 
killed  the  deceased  it  was  without  any  intention  or  design  of 
the  prisoner  so  to  do. 

The  first  question  that  we  shall  consider  is  whether  the 
appellant's  motion  for  a  continuance  should  have  been  sus- 
tained. 
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By  section  189  of  the  Criminal  Code  of  1877,  it  is  enacted 
that  "  The  provisions  of  the  Code  of  Practice  in  civil  actions, 
in  regard  to  the  postponement  of  the  trial  of  actions,  shall 
apply  to  the  postponement  of  prosecutions,  on  application  of 
the  defendant,  except  that,  when  the  ground  of  application  for 
a  continuance  is  the  absence  of  a  material  witness,  and  the 
defendant  makes  affidavit  as  to  the  facts  which  such  witness 
would  prove,  the  continuance  shall  be  granted,  unless  the  attor- 
ney for  the  Commonwealth  admits  upon  the  trial  that  the  facts 
are  true ; "  and  by  section  340  of  the  same  Code  it  is  provided 
that  "A  judgment  of  conviction  shall  be  reversed  for  any  error 
of  law,  to  the  defendant's  prejudice,  appearing  on  the  record/* 

The  term  at  which  the  defendant  was  tried  and  convicted 
was  the  first  term  of  the  court  after  his  arrest  and  commit- 
ment to  the  jail  of  Madison  County,  and  from  the  disclosures 
of  his  affidavit,  his  witness,  Collins,  had  been  summoned  to 
appear  as  a  witness  for  him  on  the  16th  of  March,  which  was 
two  days  before  the  commencement  of  the  term  of  the  court 
that  tried  him.  On  the  first  day  of  the  court  his  case  was 
called  and  its  trial  fixed  for  the  third  day  thereof,  and  on  that 
day,  according  to  his  affidavit,  he  caused  an  attachment  to  be 
issued  for  Collins  and  placed  in  the  hands  of  the  sheriff  of 
Madison  County,  and  also  caused  a  copy  to  be  sent  to  Estill, 
the  county  of  CoUins's  residence,  and  he  also  had  an  attach- 
ment issued  against  Mary  Sigman  and  placed  in  the  hands  of 
the  sheriff. 

If  the  facts  disclosed  by  appellant's  affidavit  were  true,  we 
do  not  see  how  he  could  have  been  more  vigilant  than  he 
showed  himself  in  the  effort  to  get  Collins  to  appear  as  his 
witness.  He  had  him  summoned  in  ample  time  for  his  attend- 
ance on  the  first  day  of  the  court,  and,  on  his  failure  to  appear^ 
had  an  attachment  sent  by  mail  to  the  county  of  his  residence 
to  try  to  coerce  his  attendance,  and  these  were  all  the  means 
the  law  afforded  him  to  procure  the  attendance  of  the  wit- 
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ness.  He  could  not  go  after  the  witness,  for  he  was  in  jail, 
and  he  seems  to  have  had  his  witnesses  summoned  and  to  have 
seized  the  first  opportunity  after  their  disobedience  of  the 
summons  to  coerce  them  by  an  attachment.  If  the  attach- 
mente  were  not  served,  it  was  not  his  fault. 

The  court  at  which  the  prisoner  was  tried  was  the  first  one 
held  after  his  arrest  and  incarceration  in  jail,  and  to  have  his 
witnesses  summoned,  and  on  their  non-attendance  to  have 
coercive  writs  for  their  attendance  placed  in  the  hands  of 
the  proper  officers,  was  all  that  the  law  required  him  to  do, 
and  perhaps  all  he  could  have  done,  and  as  the  evidence  of 
Collins  especially  would  have  been  very  material  for  the 
accused,  his  motion  to  continue  should  have  been  sustained, 
unless  the  truth  of  the  facts,  which  his  affidavit  stated  he  ex- 
pected to  establish,  had  been  admitted  by  the  attorney  for  the 
Commonwealth. 

Mr.  Wharton,  in  his  work  on  criminal  law,  volume  3,  sec- 
tion 3021,  states  the  rule  as  to  continuances  in  criminal  cases 
as  follows:  "The  general  rule  is,  that  a  continuance  will  be 
granted  on  an  affidavit  setting  forth  the  absence  of  a  material 
witness  for  the  defense,  and  alleging  that  his  attendance  will 
be  procured  at  the  next  court,  and  that  due  diligence  has  been 
used  in  attempting  to  procure  his  attendance.^* 

The  appellant  complied  with  this  rule  substantially  by 
showing  the  absence  of  his  witnesses,  the  materiality  of  their 
evidence,  due  diligence  in  the  effiDrt  to  procure  their  attend- 
ance, and  that  they  were  within  the  reach  of  the  process  of 
the  court,  and  as  is  fair  to  presume  could  be  coerced  to  attend 
at  the  term  to  which  he  asked  a  continuance,  and  as  there 
was  no  intimation  that  the  statements  of  appellant's  affidavit 
were  not  true,  the  judgment  should  be  reversed,  if  this  be  a 
reversible  error.  As  before  stated,  section  340  provides  that 
"A  judgment  of  conviction  shall  be  reversed  for  any  error  of 
law,  to  the  defendant's  prejudice,  appearing  on  the  record." 
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As  therefore  the  overruling  of  defendant's  motion  for  a  con- 
tinuance was  an  error  of  law,  if  he  was  entitled  to  one,  which 
we  are  of  opinion  he  was,  and  as  the  same  appeared  of  record 
and  Was  prejudicial  to  defendant,  and  the  ruling  of  the  court 
excepted  to  by  him,  he  is  entitled  to  a  reversal  for  this  error. 

Under  the  former  Code  of  Practice  an  error  of  the  court 
in  refusing  a  continuance  was  not  a  reversible  error,  but 
under  the  Criminal  Code  of  1877  all  prejudicial  errors  of 
law  appearing  on  the  record  can  be  inquired  into  and  cor- 
rected here,  except  as  provided  in  the  following  sections : 

"  Sec.  280.  Upon  the  trial  of  criminal  or  penal  prosecu- 
tions, either  party  may  except  to  any  decision  of  the  court  by 
which  the  substantial  rights  of  such  party  are  prejudiced, 
subject  to  the  restrictions  in  the  next  section. 

"Sec.  281.  The  decisions  of  the  court  upon  challenges  to 
the  panel,  and  for  cause,  upon  motions  to  set  aside  an  indict- 
ment, and  upon  motions  for  a  new  trial,  shall  not  be  subject 
to  exception.'^ 

As  the  decision  of  the  court  on  the  question  of  the  con- 
tinuance is  not  within  any  of  the  exceptions  contained  in 
section  281,  it  was  subject  to  exception  by  defendant  and 
review  by  this  court. 

It  is  also  insisted  that  the  court  erred  by  its  refusal  to 
allow  important  evidence  offered  by  appellant  to  go  to  the  jury. 

The  rejected  evidence  conduced  to  prove  that  about  a  year 
before  Best  was  killed  he  had  been  assaulted  with  great  vio- 
lence by  Conn,  and  that  the  day  before  he  was  killed  Conn 
had  used  abusive  and  threatening  language  toward  him,  and 
it  is  contended  that  this  evidence  is  admissible  as  showing  the 
probable  motive  that  may  have  influenced  the  conduct  of 
Conn  at  the  time  of  the  killing. 

As  the  Commonwealth  was  trying  to  establish  the  appel- 
lant's guilt  not  only  by  evidence  of  his  acts  and  conduct  at 
the  time  the  deceased  received  the  fatal  wound,  but  also  by 
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is  previous  threats  and  conduct^  the  object  of  which  being 
to  show  a  motive  for  the  killings  it  seems  to  us  that  the  pris- 
oner should  have  been  permitted  to  show  that  Conn,  who  was 
present  when  the  homicide  took  place,  armed  with  a  pistol, 
was  a  deadly  enemy  of  the  deceased,  and  had  threatened  to 
take  his  life. 

In  other  words,  as  the  Commonwealth  had  the  undoubted 
right  to  prove  the  acts  and  conduct  of  the  prisoner  at  the 
time  of  the  commission  of  the  offense  charged,  and  also  to 
show  a  motive  for  its  commission  by  evidence  of  previous 
threats  made  against  the  deceased,  had  the  prisoner  not  the 
right  to  show  that  there  was  another  man  present  when  the 
crime  charged  was  committed,  and  that  he  was  armed  and  had 
equal  opportunities  with  the  prisoner  to  have  done  the  deed  ? 
and  when  the  proof  was  conflicting  as  to  which  of  the  two 
did  it,  could  the  prisoner  not  show,  not  only  the  acts  and 
conduct  of  this  other  man  toward  the  deceased  during  the 
conflict  which  resulted  in  his  death,  but  also  show  further 
that  he  was  an  enemy  of  the  deceased,  and  had  threatened  his 
life,  so  as  not  only  to  show  the  acts  and  conduct  of  this 
other  man,  but  also  the  motives  that  may  have  actuated  him 
to  attempt  the  life  of  the  deceased?     We  think  he  could. 

If  there  was  no  evidence  connecting  Conn  with  the  offense 
charged,  then  his  motives  could  not  be  inquired  into. 

It  is  said  by  Wills  on  Circumstantial  Evidence,  page  41, 
that  "It  is  always  a  satisfactory  circumstance  of  corroboration 
when,  in  connection  with  convincing  facts  of  conduct,  an  ap- 
parent motive  can  be  assigned  for  the  deed.'' 

Stephens  in  his  late  Philosophical  Digest  of  the  Law  of 
Evidence,  in  discussing  the  effect  of  its  relevancy  says,  "  that 
any  fact  is  relevant  which  supplies  a  motive  for  an  act,  or 
which  constitutes  preparation  for  it,  and  that  facts  are  always 
relevant  to  each  other  when  one  probably  may  have  been  the 
cause  of  the  other." 
Vol.  XIV.— 9 
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We  therefore  are  of  opinion  that  when,  on  the  trial  of  a 
man  for  the  commission  of  a  crime,  the  proof  is  conflicting  as 
to  whether  he  or  another  person  perpetrated  the  oflense,  the 
prisoner  has  the  same  right  to  show  the  conduct,  acts,  and 
motives  of  the  other,  that  the  Commonwealth  has  to  show  the 
conduct,  acts,  and  motives  of  the  prisoner,  and  that  the  evi- 
dence of  the  feelings  of  Conn  toward  the  deceased,  as  evidenced 
by  previous  threats  and  personal  conflicts,  should  have  been 
permitted  to  go  to  the  jury. 

It  is  also  objected  by  appellant  that  the  court  refused  to 
sustain  his  challenge  for  cause  to  Green  and  Million,  two  of 
the  jurors  by  whom  he  was  convicted.  It  is  useless  to  discuss 
the  question  as  to  whether  the  causes  of  challenge  should  have 
been  sustained,  for  by  section  281  of  the  Criminal  Code  "  the 
decisions  of  the  court  upon  challenges  to  the  panel,  and  for 
cause,  shall  not  be  subject  to  exception." 

The  offer  of  the  Commonwealth  to  prove  the  conduct  of 
the  prisoner  in  relation  to  the  prosecution,  after  the  indict- 
ment was  found  against  him,  by  showing  from  the  record  of 
the  case  that  he  had  forfeited  his  bail-bond  and  had  eluded 
arrest  from  1875  to  November,  1877,  was  properly  rejected 
by  the  court.  No  error  is  perceived  in  the  instructions,  but 
for  the  errors  indicated  the  judgment  is  reversed,  with  direc- 
tions to  grant  the  appellant  a  new  trial,  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 
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Case  1&-FOBCIBLE  ENTRY  AND  DETAINER— June  21. 

Grizzle  v.  Pennington,  &c. 

APPEAL    FROM    ELLIOTT    CIBCUIT    COURT. 

L  Bight  of  tenant  to  sell  ob  assign  his  term — 

The  aaiignment  of  a  lease  for  a  term  of  two  years  or  more,  with- 
out the  coDsent  of  the  landlord,  does  not  operate  as  a  forfeiture  of 
the  lease,  or  authorize  the  landlord  to  re-enter  or  take  possession,  as 
provided  by  section  2,  article  1,  chapter  66  of  the  General  Statutes, 
although  the  term  would  expire  in  less  than  two  years  from  the  datp 
of  the  transfer  or  assignment  of  the  lease. 

JOHN  E.  COOPER  and  J.  J.  PARK  for  appellant. 

A  tenant  for  a  term  of  two  years  does  not  forfeit  his  lease  by  trans- 
ferring the  unexpired  part  of  his  term,  as  provided  by  section  2,  article 
1,  chapter  66,  General  Statutes. 

^  D.  DAVIS  for  appellees. 

%  (subletting  the  remainder  of  his  term  of  two  years  the  appellant 
MBigned  and  transferred  a  term  of  less  than  two  years  in  contemplation 
of  section  2,  article  1,  chapter  66,  General  Statutes. 

JUIXjE  ELLIOTT  delivered  the  opinion  of  the  court. 

James  Read^  on  the  18th  of  December,  1875,  leased  from 
the  female  appellees  a  tract  of  land  in  Elliott  County  for  the 
term  of  two  years,  and  in  the  fall  of  1876  sublet  the  bal- 
ance of  bis  term  to  appellant,  and  put  him  in  possession  of  the 
premises. 

Appellees  claimed  th^t  by  section  2  of  article  1  of  chapter 
66  of  the  General  Statutes,  Read  had  forfeited  his  lease  by 
his  sale  of  the  balance  of  the  term  to  appellant,  and  having 
given  him  notice  to  quit,  this  suit  by  warrant  of  forcible  entry 
and  detainer  was  brought,  and  on  the  trial  of  the  traverse 
taken  to  the  circuit  court,  judgment  was  rendered  in  favor  of 
appellees  for  the  possession  of  the  land,  which  judgment  appel- 
lant by  this  appeal  seeks  to  reverse. 

Whether  there  was  a  forfeiture  of  the  lease  by  Read  by 
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reason  of  his  sale  of  the  balance  of  his  term  to  appellant, 
depends  upon  the  proper  construction  of  the  statute  referred 
to,  which  is  as  follows : 

"Unless  the  landlord  consents  thereto  in  writing,  every 
assignment  or  transfer  of  his  term  or  interest  in  the  premises, 
or  any  portion  thereof,  by  one  who  is  a  tenant -at -will  or  by 
sufferance,  or  who  has  a  term  less  than  two  years,  shall  operate 
a  forfeiture  to  the  landlord,  who,  after  having  given  the  occu- 
pant ten  days'  written  notice  to  quit,  may  re-enter  and  take 
possession,  or  may,  by  writ  of  forcible  entry  or  detainer,  or 
other  proper  procedure,  recover  possession  of  the  premises 
from  any  occupant  thereof  whoever  he  or  she  may  be/' 

The  word  term  means  the  duration  or  extent  of  the  interest 
in  the  premises  acquired  by  the  tenant  from  his  landlord  by 
the  terms  of  his  lease;  and  if  this  term  is  not  of  less  duration 
than  two  years,  the  sale  by  the  tenant  of  all  or  a  part  of  the 
term  does  not  work  a  forfeiture  of  the  lease  and  entitle  the 
landlord  to  possession  of  the  premises. 

The  right  of  the  landlord  to  declare  the  lease  forfeited  and 
to  re-enter  on  the  leased  premises,  depends  not  upon  how  much 
of  the  term  has  still  to  run,  when  the  lessee  sublets  them,  but 
depends  upon  the  duration  of  the  term  of  the  lessee,  as  indi- 
cated by  the  contract  of  lease  made  between  him  and  the  laud- 
lord. 

If  the  duration  of  the  tenant's  t^rm  by  the  contract  be- 
tween him  and  his  landlord  was  for  less  than  two  vears,  an 
assignment  or  transfer  of  it,  without  the  written  consent  of 
his  landlord,  would  work  a  forfeiture  and  authorize  a  re-entry 
by  the  landlord ;  but,  on  the  other  hand,  if  the  original  con- 
tract of  lease  between  the  landlord  and  tenant  vested  in  the 
tenant  a  term  of  two  years  or  more,  then  the  tenant  could 
transfer  his  term,  or  any  part  of  it,  without  working  a  forfeit- 
ure, although  less  than  two  years  of  his  lease  had  to  run  at 
the  time  of  the  transfer. 
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As  therefore  Read's  term  did  not  expire  for  two  years  from 
the  time  he  acquired  it^  he  had  the  legal  right  to  assign  or 
transfer  the  balance  of  bis  term  without  consulting  his  land- 
lord, although  his  lease  would  expire  in  less  than  two  years 
from  the  time  of  his  transfer  to  the  subtenant. 

Wherefore  the  judgment  is  reversed,  and  cause  remanded 
fcr  further  proceedings  consistent  with  this  opinion. 


Case  19— PETITION  EQUITY— Juite  26. 

Fishback  v.  Bodman  <&   Co.,  (fcc. 

APPEAL  FROM  BRACKEN  CHANCERY  COURT. 

1.  A  STEETT  WILL  NOT  BE  SUBSTITUTED  to  the  rights  and  llens  of  the 
creditor,  8o  as  to  defeat  an  interest  acquired  and  held  by  a  third 
peison,  when  that  interest,  though  subordinate  to  that  of  the  cred- 
itor, i£  prior  to  the  undertaking  of  the  surety.  (Farmers  and  Drovers 
Bank  t.  Sherley,  &c.,  12  Bush,  304.) 

2.  A  SURETY  IN  A  REPLEVIN-BOND  IS  NOT  SUBSTTTUTED  TO  THE  LIEN 

OF  THE  CREDITOR,  SO  as  to  overreach  a  junior  lien,  created  before 
the  surety  became  liable. 

* 

If  the  creditor,  without  resorting  to  his  lien,  attempts  to  collect 
his  debt  at  law  from  his  debtor,  and,  before  the  debt  is  replevied,  a 
second  valid  lien  is  created  in  favor  of  a  third  person ;  the  surety 
who  has  replevied  the  debt  and  thereby  prevented  a  sale  of  the 
debtor's  property  ought  not,  when  the  same  is  coerced  out  of  him, 
to  be  substituted  to  the  rights  of  the  judgment  creditor,  and  there- 
by overreach  a  lien  for  value  created  before  he  became  bound  as 
snrety  for  the  debt. 

C.  H.  LEE  POR  APPELLANT. 

1.  The  vendor's  lien  was  not  affected  by  the  replevin  of  the  debt,  and 
the  angnment  of  the  benefit  of  that  lien  to  the  surety  in  the  replevin- 
bond,  vested  him  with  the  rights  of  the  vendor.  (2  Bibb,  268;  Clark 
▼.  Hunt,  3  J.  J.  Mar.  658-9.) 
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1.  The  aasignment  of  the  **  benefit  of  the  execution ''  did  not  carry 
with  it  the  original  lien  reserved  in  the  deed.  It  only  transferred  the 
benefit  of  any  lien  existing  by  virtue  of  the  judgment.  (Sec.  9,  page 
797,  Gen.  Stat) 

2.  The  replevin  of  the  judgment  merged  the  original  debt  for  which 
the  judgment  was  rendered,  and  that  of  itself  extinguished  the  vendor's 
lien.    (Havens  v.  Foudry,  4  Met.  247.) 

JUDGE  ELLIOTT  delivebed  the  opinion  op  the  coukt. 

Oil  the  25th  day  of  May,  1868,  Joseph  Donophan  sold  and 
conveyed  to  H.  B.  Moran  and  Elliott  Fishback  a  tract  of  two 
hundred  and  seventeen  acres  of  land  lying  in  Bracken  County. 
A  lien  was  retained  for  the  unpaid  purchase-price,  which  was 
stated  at  over  $5,000. 

In  1870  H.  B.  Moran  mortgaged  his  interest  in  this  land, 
as  stated  in  the  agreed  facts  in  this  record,  to  Bodman  &  Co., 
and  afterward,  on  the  20th  of  February,  1872,  H.  B.  Moran 
executed  a  mortgage  to  R.  B.  Wiggins  to  secure  him  in  a  large 
debt,  and  the  Wiggins  mortgage  was  transferred,  by  regular 
assignment,  to  Holmes,  Black  &  Co. 

Bodman  &  Co.  and  Holmes,  Black  &  Co.  brought  separate 
suits  in  the  Bracken  Chancery  Court  to  enforce  their  mortgage 
securities. 

It  appears  that  when  the  unpaid  balance  of  the  purchase- 
money  for  the  land  fell  due  to  Joseph  Donophan,  he  brought 
his  action  at  law  against  Moran  and  Fishback,  and,  having 
obtained  a  judgment  at  law,  the  same  was  replevied  by  the 
judgment  debtors,  with  Frederick  Fishback  the  appellant  as 
their  security.  The  replevin  -  bond  was  executed  on  the  2d 
of  September,  1871.  At  the  maturity  of  the  bond  ah  execu- 
tion issued  on  it,  which  was  levied  on  Frederick  Fishback's 
property,  and  on  the  15th  of  February,  1872,  he  paid  oflF  the 
debt,  and  the  benefit  of  the  same  was  duly  assigned  to  him,  as 
provided  by  law. 

The  suits  of  Bodman  &  Co.  and  Holmes,  Black  &  Co.  hav- 
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iog  been  confiolidated,  the  appellant  asked  to  be  made  a  party 
to  these  saits^  and,  by  his  answer,  alleges  that  Donophan  sold 
the  two  hundred  and  seventeen  acres  of  land  to  Moran  and 
Fishback,  and  retained  a  lien  for  the  unpaid  purchase-price ; 
ud  that,  having  obtained  a  judgment  at  law  for  this  purchase- 
money,  the  same  was  replevied  by  Moran  and  Fishback,  with 
appellant  as  their  surety,  and  at  the  maturity  of  the  replevin- 
bond  he  was  compelled  to  pay  the  debt  to  prevent  a  sacrifice 
of  his  property,  which  he  did,  and  the  benefit  thereof  was 
assigned  to  him.  He  made  the  deed  from  Donophan  to  Moran 
and  Fishback  a  part  of  his  answer,  also  Donophan's  judgment 
and  the  replevin-bond  and  the  assignment  to  him  of  the  debt 
that  he  had  paid  as  Moran  and  Fishback's  surety,  and  he  also 
filed  an  assignment  by  Donophan  to  him,  made  on  the  margin 
of  the  deed  from  Donophan  to  Moran  and  Fishback,  showing* 
that  the  amount  of  the  purchase-money  which  had  been  re- 
tained in  the  deed  was  coming  to  appellant. 

After  stating  the  fiicts,  the  appellant  asked  that  he  be  sub- 
rogated to  the  benefit  of  Donophan's  vendor's  lien,  and  that 
the  lien  in  his  favor  be  adjudged  superior  to  that  of  Bod  man 
&  Co.,  and  Holmes,  Black  &  Co.  And,  on  hearing,  the  court 
dismissed  his  answer  and  cross-petition  without  prejudice,  and 
he  brings  the  case  here  by  appeal. 

In  1  Story's  Equity,  477-8-9  it  is  laid  down  as  the  doc- 
trine of  the  common  law,  that  a  surety  who  pays  the  debt  is 
equitably  entitled  to  the  benefit  of  all  liens  or  other  securities 
of  the  creditor,  who  holds  them  under  an  implied  trust  for  the 
benefit  of  the  surety.  In  Burk,  &ci,  v.  Chrisman,  <&c.  this 
court  held  the  same  doctrine.  (8  B.  Mon.  50.)  In  that  case 
Burk  bought  a  tract  of  land  at  a  decretal  sale,  a  lien  being 
reserved  for  the  purchase  -  price,  and  gave  on  the  sale-bond 
Chrisman  &  Crozier  as  sureties.  Before  the  sale -money 
became  due,  Burk  sold  the  land  in  parcels  to  several  par- 
ties, and  failing  to  pay  the  sale-notes,  the  creditor  sued  Burk 
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and  his  sureties  at  law,  and  Chrisman  &  Crozier,  the  sure- 
ties,  had  the  same  to  pay,  and  the  court  sustained  their  claim 
to  substitution  to  the  benefit  of  the  vendor's  lien,  and  decided 
that  Burk's  vendees  should  contribute  to  the  payment  of  the 
sum  paid  by  Burk's  sureties  in  proportion  to  the  value  of  the 
land  purchased  by  each.  But  in  the  case  supra  the  sureties 
had  become  liable  for  the  purchase  -  money  as  Burk's  surety 
before  Burk  sold  any  of  the  land  on  which  the  creditor  held 
a  lien. 

But  suppose  that  Burk's  vendor  had  not  required  security^ 
and  after  his  purchase  Burk  had  sold  the  land  on  which  a  lien 
was  reserved  in  the  deed  to  him  for  the  purchase-price,  and 
after  this  sale  by  Bark,  his  vendor  had  sued  him  at  law, 
obtained  his  judgment,  and  appellant  had  gone  on  a  replevin- 
bond  as  Burk's  surety,  and  as  such  surety  had  been  forced  to 
pay  the  debt,  could  he  be  subrogated  to  the  vendor's  lien  of 
Burk,  so  as  to  reach  and  subject  the  l^nd  in  the  hands  of  pur- 
chasers who  had  bought  long  before  appellant  had  gone  on 
the  replevin  -  bond  as  Burk's  surety,  or  in  any  way  become 
bound  for  him?  If  this  be  so,  such  sureties  stand  in  as  favor- 
able an  attitude  as  purchasers  of  the  vendor's  lien-debt,  and 
who  have  had  the  same  assigned  to  them.  And  thef^fore  if 
the  creditor  had  two  mortgages  on  the  same  land,  and  he  was 
to  sue  at  law  on  the  first  mortgage  -  note,  and  the  defendant 
replevied  the  debt  which  his  security  on  the  replevin-bond 
afterward  had  to  pay,  he  could  file  his  petition  in  equity,  and 
be  substituted  to  the  rights  of  the  creditor  in  the  first  mort- 
gage, and  thereby  obtain  a  preference  to  be  paid  the  amount 
of  the  first  mortgage-debt  before  the  creditor  could  get  any 
thing  on  his  second  mortgage. 

In  the  case  of  Patterson  v.  Pope,  5  Dana,  241,  it  appeared 
that  Mrs.  Chinn  had  sold  to  a  Mr.  Wilgus  a  tract  of  land,  and 
took  a  mortgage  for  the  unpaid  purchase-price,  after  which 
Wilgus  sold  the  same  land  to  Richard  Patterson,  and  a  judg- 
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roent  having  gone  against  Wilgus  for  the  unpaid  purchase- 
mooey,  the  same  was  replevied  by  him,  and  a  short  time  there- 
after he  filed  bis  bill  against  his  vendor,  Mrs.  Chinn,  who  had 
intermarried  witb  a  Mr.  Hughes,  and  also  against  Patterson, 
and  on  equitable  grounds  alleged  by  him  asked  the  court  to 
rescind  the  contract. 

Mrs.  Chinn  and  Patterson  resisted  the  rescission  of  the 
contract,  which  resulted  in  the  dismissal  of  Wilgus's  suit  and 
a  dissolution  of  bis  injunction,  and  on  appeal  to  this  court  in 
the  year  1820,  that  judgment  was  affirmed.  Afterward  Mrs. 
Chinn  sued  Wilgus's  surety  in  the  injunction-bond  and  ob- 
tained judgment  against  him,  and,  he  having  arranged  her 
parchase  -  money  debt,  she  assigned  him  the  benefit  of  her 
mortgage-lieu  against  Wilgus,  on  which  he  instituted  an  ac- 
tion for  his  indemnity,  in  the  name  of  Mrs.  Chinn,  for  his  bene- 
fit. Patterson,  who  had  purchased  the  land  from  Wilgus,  was 
made  a  party,  and  resisted  the  relief  sought  by  Mr.  Pope,  Wil- 
gos's  surety  in  the  injunction-bond,  on  the  ground  that  he 
bad  bought  the  land  from  Wilgus  and  paid  him  for  it  long 
before  the  complainant  Pope  went  on  the  injunction-bond  as 
surety  of  Wilgus,  and  as  Pope's  equity  had  no  existence  till 
he  went  on  the  injunction-bond,  that  it  could  not  prevail 
against  him.  The  lower  court  adjudged  in  Pope's  favor,  and 
Patterson  brought  the  case  to  this  court. 

In  the  opinion  it  is  said  by  this  court  that  ^'  it  is  contended 
in  ailment  in  support  of  the  decree  that  in  equity  a  surety 
who  has  discharged  the  debt  is  entitled  to  stand  in  the  shoes 
of  the  creditor  as  to  all  liens  securing  the  debt.  If  this  be  so, 
and  can  be  applied  to  this  case,  the  surety  who  pays  the  debt 
may,  under  any  and  all  circumstances,  stand  as  the  assignee 
ind  purchaser  of  all  Hens  for  securing  it,  and  his  title  would 
of  coarse  overreach  all  intermediate  interests  in  the  pledged 
property  arising  subsequent  to  the  date  of  the  lien,  though 
prior  to  the  commencement  of  his  obligation.     The  authori- 
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ties  referred  to  do  not  support  the  position  to  this  extent,  nor 
can  we  admit  that  the  doctrine,  to  this  extent,  has  any  foun- 
dation in  equity  or  reason.  Some  of  the  elementary  writers 
upon  the  subject  have  stated  the  principle  as  broadly  as  is 
contended  for,  and  in  some  of  the  adjudicated  cases  dicta  may 
be  found  which  seem  to  countenance  it  to  nearly  the  same  ex- 
tent But  these  were  cases  in  which  the  right  was  presented 
in  its  simplest  form,  and  discrimination  was  not  necessary. 
We  have  seen  no  case  in  which  it  has  been  decided,  either  in 
terms  or  in  effect,  that  a  surety,  becoming  so  by  entering  into 
an  obligation  taken  in  the  prosecution  of  the  ordinary  coercive 
remedies  against  the  person  of  the  debtor,  can,  by  paying  the 
debt,  acquire  such  a  lien  on  the  mortgage  or  other  lien  of  the 
creditor  as  will  enable  him  to  displace  any  pre-existing  spe- 
cific interest  in  the  mortgaged  property  derived  from  the 
debtor  after  the  date  of  the  mortgage." 

This  court  then  referred  to  several  cases  cited  by  Pope's 
counsel,  and  say :  ''  But  these  cases  do  not  decide  the  question 
produced  by  a  pre-existing  specific  interest  in  the  property, 
by  reason  of  which  it  ceases  to  be  in  fact  the  property  of  the 
debtor  before  the  surety  becomes  bound.  Nor  do  they  touch 
the  question  as  to  the  rights  of  the  surety  who  comes  in  as 
surety  in  an  obligation  incidental  to  the  prosecution  of  the 
legal  remedy  against  the  debtor,  and  therefore  not  by  the  act 
or  consent  of  the  creditor." 

"The  true  principle  and  object  of  the  substitution  of  the 
surety  is  to  effectuate  his  right  to  be  remunerated  by  the 
principal  whose  debt  he  has  paid.  For  this  purpose  he  is,  in 
general,  entitled,  in  equity,  to  all  the  remedies  of  the  creditor 
against  the  person  and  property  of  the  debtor.  But  we  are  not 
prepared  to  admit  that,  in  any  case,  this  equitable  right  of  re- 
muneration from  the  principal  debtor  is  a  sufficient  foundation 
for  disregarding  or  subjecting  to  its  satisfaction  the  interests 
of  third  persons,  which,  although  they  may  be  subordinate  to 


TOL.  XIV.]  JANUARY  TERM,  1878.  123 

Flshback  v.  Bodman  &  Co.,  Ac 


the  lien  of  the  creditor,  are  prior  in  date  and  more  specific  in 
character  than  the  equity  of  the  surety ;  which  can  not  com- 
mence before  he  becomes  bound  for  the  debt,  if,  indeed,  it  can 
commence  before  he  pays  it.  Without,  however,  intending  to 
determine  the  proper  limits  of  the  right  of  a  surety  whose  ol)li- 
gatioD  is  coeval  with  the  debt  itself,  or  who  comes  in  afterward 
by  the  act  or  with  the  consent  of  the  creditor,  and  who  may  be 
supposed  to  have  some  peculiar  equity  against  him,  we  are 
decidedly  of  the  opinion  that,  a  surety  who  first  comes  in  as  a 
surety  in  an  obligation  incidental  to  the  prosecution  of  the 
legal  remedy  against  the  person  of  the  debtor  is  prima  facie 
to  be  considered  as  trusting  to  his  principal  only,  for  whom 
alooe  he  is  surety;  that  upon  his  paying  the  debt  he  is  enti- 
tled to  stand  in  the  creditor's  place,  only  as  to  his  remedies 
against  the  person  and  property  of  the  princijml,  and  that 
as  to  any  prior  surety,  or  any  prior  interest  in  the  property 
which  may  be  under  pledge,  he  must  occupy  the  place  of  the 
debtor." 

This  court  then  put  the  case  of  two  mortgages  to  the  same 
creditor,  and  asked  if  the  replevin  surety  could,  by  paying  the 
first  debt,  be  substituted  to  the  rights  of  the  creditor  in  the 
first  mortgage,  and  thereby  gain  a  preference  over  his  second 
mortgage;  and  on  this  subject  the  court  say  that  the  surety 
"has  no  right  to  be  substituted  to  the  remedies  of  the  creditor 
farther  than  will  enable  him  to  reach  the  debtor  and  his  prop- 
erty without  affecting  the  interest  of  any  actual  incumbrancer 
who  has  intervened  between  the  date  of  the  lien  and  the  date 
of  his  obligation."  The  court  then  goes  on  to  say  that  it  can 
not  perceive  on  what  principle  this  prior  specific  equity  of  the 
second  mortgagee  or  purchaser  for  value  afler  the  first  mort- 
gage "can  be  postponed  to  the  subsequent  equity  of  the  surety, 
which  is  certainly  not  more  specific  nor  more  meritorious." 
The  court  reversed  the  case  of  Patterson  v.  Pope,  and  decided 
that  Patterson's  equity  was  elder  and  superior  to  either  Pope's 
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or  the  surety  who  replevied  Mrs.  Chinn's  judgment  against 
Wilgus. 

The  case  of  Patterson  v.  Pope  was  quoted  with  approval 
by  this  court  in  the  case  of  the  Farmers  &  Drovers  Bank 
V.  Sherley^  &c.f  12  Bush,  304^  in  which  it  was  held  that  a 
surety  will  not  be  substituted  to  the  rights  and  liens  of  the 
creditor  so  as  to  defeat  an  interest  acquired  and  held  by  a 
third  person,  when  that  interest,  though  subordinate  to  that 
of  the  creditor,  is  prior  in  date  to  the  undertaking  of  the 
surety. 

In  the  light  of  the  reasoning  of  these  cases  it  seems  to  us 
that  if  the  creditor,  without  resorting  to  his  lien,  attempts  to 
collect  his  debt  at  law  from  his  debtor,  and  before  the  debt  is 
replevied,  a  second  valid  lien  is  created  in  fiivor  of  a  third 
person ;  the  surety,  who  has  replevied  the  debt,  and  thereby 
prevented  a  sale  of  the  debtor's  property,  ought  not,  when  the 
same  is  coerced  out  of  him,  to  be  substituted  to  the  rights  of 
the  judgment  creditor,  and  thereby  overreach  a  lien  for  value 
created  long  before  he  became  bound  as  surety  for  the  debt. 
We  are  therefore  of  opinion  that  appellant's  lien  must  be  sub- 
ordinate to  that  of  Bodman  &  Co.  as  to  Moran's  interest  in 
the  two  hundred  and  seventeen  acres  of  land,  because  the 
mortgage  to  Bodman  &  Co.  had  been  executed  long  before 
appellant  replevied  or  paid  Donophan's  debt. 

But  we  are  of  opinion  that  appellant's  lien  on  Moran's 
interest  in  this  tract  of  land  is  elder  and  superior  to  the 
assignees  of  the  Wiggins  mortgage,  and  for  these  reasons 
the  court  erred  in  dismissing  his  cross  action,  and  especially 
so,  as  he  has  a  lien  on  Elliott  Fishback's  half  of  the  land, 
in  which  the  mortgagees  have  no  interest. 

Wherefore  the  judgment  of  the  court  below  is  reversed, 
and  cause  remanded  for  further  proceedings  in  conformity 
to  this  opinion. 
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To  PBrmoK  of  counsel  for  appellees  fob  a  reheariko  judge 

ELLIOTT  DELIVERED  THE  FOLLOWING  RESPONSE  OF  THE  COURT, 
GEASTING  A  REHEARING,  AND  ON  THE  REHEARING  MODIFYING  THE 
TORBQOIKG  OPINION  AS  FOLLOWS: 

The  &ct  that  ouly  Bod  man  &  Co.  and  Mo  ran  were  made 
parties  to  this  appeal  by  Fishback  was  overlooked  at  the  ren- 
dition of  the  former  opinion.  As  therefore  the  appellant  is 
entitled  to  no  relief  as  against  the  appellees^  the  judgment 
siioold  have  been  affirmed. 

Wherefore  a  rehearing  is  granted^  and  the  judgment  of  the 
lower  court  is  affirmed. 


Case  20— PETITION  EQUITY-June  25. 

Muldoon,  ifcc.  V.  Crawford's  Administrator,  &c. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

L  LiiBiUTiBS  OF  DECEDENT  AS  EXECUTOR,  administrator,  guardian,  or 
committee  of  an  idiot  or  lunatic  are  to  be  paid  out  of  the  proceeds 
0^  real  estate  sold  under  an  order  of  the  chancellor,  in  a  suit 
hiDQght  by  his  personal  representatives  for  the  settlement  of  his 
^tate,  in  preference  to  other  liabilities  of  the  decedent. 

™CEEDe  OF  REAL  ESTATE  SOLD  UNDER  A  JUDGBiENT  RENDERED  IN 
A  SUIT  FOR  THE  SETTLEMENT  OF  A  DECEDENT*8  ESTATE,  aS  between 

cfeditore  of  the  decedent,  are  regarded  as  legal  asaetSy  and  debts 
owing  by  the  decedent  as  executor,  administrator,  guardian,  or  com- 
mittee, on  account  of  estate  committed  to  his  hands  by  a  court  of 
'^fd  are  entitled  to  priority  of  payment  out  of  the  proceeds  of 
^1  estate  as  well  as  out  of  the  personal  estate. 

•  "HERE  PREFERENCE  IS  GIVEN  TO  A  DEBT  ON  ACCOUNT  OF  ITS  CHAR- 

ActER,  it  does  not  lose  its  character  when  paid  by  a  surety,  but 
'Stains  in  his  hands  the  same  equitable  claim  to  priority  which  it 
^  before  it  was  paid. 

^I^ETiEg  IN  decedent's  BONDS  as  executor,  administrator,  guard- 
^  or  committee,  who,  after  his  death,  have  been  compelled  to  dis- 
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charge  his  liability  thereon,  have  a  right  to  be  substituted  to  the 
preference,  to  which  those  to  whom  they  have  made  payment  were 
entitled. 

JOHN  B.  COCHRAN  fob  APPELLAirre. 

1.  The  rule  of  priority  established  by  section  88,  chapter  87,  Revised 
Statutes  applies  only  to  proceeds  of  personal  estate  and  such  funds  as 
come  to  the  hands  of  the  administrator  in  virtue  of  his  office. 

This  rule  results  from  the  fact  that  the  only  priority  established  by 
law  is  found  in  said  section  88,  and  as  said  section  is  in  the  chapter 
devoted  to  administrators,  it  is  clear  that  it  only  speaks  of  and  refers  to 
such  property  and  effects  as  usually  and  legally  go  into  the  hands  of 
the  administrator. 

This  conclusion  is  fortified  by  section  26  of  the  same  chapter,  which 
expressly  provides  that  an  estate  held  for  the  life  of  another  shall  go  to 
the  administrator,  and  be  applied  and  distributed  as  personal  estate. 

2.  The  act  of  1889  was  repealed  by  the  Revised  Statutes  and  the 
Civil  Code  of  1854. 

8.  As  to  the  power  and  duties  of  administrators,  see  Manion's  adm'r 
V.  Lambert's  adm'x,  10  Bush,  297;  Rank  v.  Hill's  adm'r,  8  Bush,  67; 
Payne  v.  Pusey,  8  Bush,  567 ;  Herndon  v.  Lancaster,  6  Bush,  485 ;  Hee- 
ter  V.  Jewel,  6  Bush.  510. 

4.  The  distinction  between  legal  and  equitable  assets  has  not  been 
abolished  in  this  state.    (Heeter  v.  Jewell,  6  Bush,  510.) 

5.  "  Legal  assets  are  those  which  the  executor  takes  by  operation  of 
law,  and  which  creditors  could  attach  in  a  court  of  law.  Equitable 
assets  are  those  which  the  executor  takes  by  an  express  charge  of  the 
testator,  and  which  a  creditor  could  only  reach  through  a  court  of 
equity.  Assets  are  thus  denominated  legal  or  equitable  according  to 
the  kind  of  remedy  open  to  the  creditor,  and  not  according  to  their  own 
nature."     (Wigram  on  Wills,  858.) 

6.  The  question  in  this  case  is  not  whether  the  fund  in  controversy 
is  "  legal  or  equitable  assets,  but  whether  the  proceeds  of  real  estate  are 
subject  to  the  same  rule  of  priority  as  are  the  proceeds  of  personal 
estate.  There  is  positive  law  for  subjecting  the  latter  and  none  what- 
ever for  subjecting  the  former,  and  therefore  it  is  insisted  that  appellees 
are  not  entitled  to  the  priority  adjudged  by  the  lower  court.  (Story's  Eq., 
sec.  551;  Williams  on  Executors,  1198;  Grider  v.  Payne,  9  Dana,  188.) 

JOHN  B.  COCHRAN  and  J.  F.  BULLITT  filed  petitions  for  a 

BEHEARING,  WHICH  WERE  OVERRULED. 

E.  W.  C.  HUMPHREY  foe  Robert  N.  Miller  and  Joa  Mitchbll, 
SURETIES  of  Crawford. 
1.  In  the  distribution  of  an  estate  of  an  insolvent  decedent^  the 
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wards  of  snch  decedent  are  entitled  to  priority  in  the  distribution  of 
the  proceeds  of  real  as  well  as  personal  estate.  (Acts  of  1705,  Virginia, 
3  Heoning,  375;  Act  of  March  1, 1797,  Guardian  and  Ward,  1  More- 
bead  &  Brown,  770;  Act  of  February  24,  1797,  Executors  and  Adminis- 
tratore,  section  52,  1  Morehead  &  Brown,  669;  Act  of  February  20, 
1839,  Settlement  of  Estates,  Loughborough,  240;  Act  of  March  10, 
lHo6,  Fraudulent  Assignments,  etc.,  sections  2  and  7, 1  Rev.  Stat.  554-6; 
BcT.  Stat,  chap.  87,  art.  2,  sees.  38-4-5;  Oen.  Stat.,  chap.  39,  art.  2, 
sees  334-5;  Civil  Code,  sec,  465;  New  Code,  sec  428.) 

2.  Cases  decided  under  act  of  February  20,  1839,  Loughborough, 
240;  Oommonwealth  y.  Barstow,  3  B.  Mon.  290;  Fitzhugh  v.  Fitzhugh,  6 
B.  Mod.  4;  Bull  v.  Bull,  8  B.  Mon.  832;  Schoolfield  v.  Rudd,  9  B.  Mon. 
291;  Carle  v.  Curie,  9  B.  Mon.  309;  Place  y.  Oldham,  10  B.  Mon.  400. 

8.  Oases  decided  under  sections  33-4-5,  article  2,  chapter  37,  Revised 
Statutes.  (White  v.  Carrico,  2  Met.  232;  Salter  v.  Salter,  6  Bush,  624 ; 
Martin,  Cobb  &  Co.  v.  Curd,  1  Bush,  327.) 

4.  "The  best  and  surest  mode  of  expounding  an  instrument  is  by  re- 
ferring to  the  time  when  and  circumstances  under  which  it  was  made." 
Hiis  maxim  is  often  applied  in  the  construction  of  statutes.  (Broom  on 
Legal  Maxims,  602.) 

5.  "  No  interpretation  of  a  statute  can  be  admitted  which  is  incon- 
ssteDt  with  the  language  of  the  act  fairly  understood  and  considered 
with  reference  to  the  previous  state  of  the  law,  nor  any  which,  although 
cooaisteDt  with  the  words  used,  can  not  give  them  some  reasonable 
operatioD."    (Potter's  Dwarris  on  Stat.  207,  218,  209,  note  23.) 

6.  It  is  an  established  rule  of  statute  construction  to  look  beyond 
the  letter  of  the  act,  and  to  ascertain  the  intention  of  the  legislature 
from  the  context,  the  subject-matter,  the  effects  and  consequences,  the 
reason  and  spirit  of  the  law.  A  technical  construction  is  forbidden." 
(Bev.  Stat,  chap.  21,  sec,  16;  Gen.  Stat.,  chap.  21,  sec.  16;  1  Kent's 
Com.  461-2,  8.  p. ;  Mason  v.  Rogers,  4  Litt.  377.) 

7.  **  For  the  sure  and  true  interpretation  of  all  statutes  in  general, 
f<>iir  things  are  to  be  discerned  and  considered:  1.  What  was  the  com- 
mon law  before  the  making  of  the  act ;  2.  What  was  the  mischief  and 
defect  against  which  the  common  law  did  not  provide ;  3.  What  remedy 
the  legislature  hath  resolved  and  appointed  to  cure  the  mischief ;  4.  The 
true  reason  of  the  remedy.  (Potter's  Dwarris  on  Stat.  184;  1  Kent's 
Com.  464,  8.  p.) 

S.  Long  acquiescence  in  the  construction  of  a  statute  is  strong  evi- 
dence that  such  construction  is  true.  (Robinson  v.  Swope,  12  Bush, 
24-5.) 

9.  Where  a  law  antecedent  to  a  revision  of  the  statutes  has  been 
settled  by  judicial  construction,  such  construction  should  be  given  to 
the  regulation  on  the  same  subject  in  the  revision  unless  there  is  a 
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manifest  intention  of  the  legislature  that  a  dififerent  one  should  prevail. 
(Yates's  case,  4  Johnson ;  Overfield  y.  Sutton,  1  Met.  621 ;  Allen  y.  Bam« 
sey,  1  Met.  637.) 

10.  The  true  distinction  between  legal  and  equitable  assets  is  to  be 
found,  not  in  the  character  of  the  property,  nor  in  the  nature  of  the 
forum,  nor  in  the  remedy  of  the  administrator,  but  in  the  rfmedy  of  the 
creditor,  (2  White  &  Tudor's  Leading  Cases  in  Equity,  Silk  v.  Prime, 
88  notes,  side-page ;  2  Williams  on  Executors,  1520,  side-page ;  Snell's 
Principles  of  Equity,  502;  Smith's  Manual  of  Equity,  267.) 

11.  "  In  distributing  legal  assets  equity  follows  the  law  and  respects 
legal  priorities,  but  where  assets  are  the  growth  of  equitable  jurisdic- 
tion and  the  fruit  of  equitable  principles,  equity  will  pursue  its  great 
law  of  equality  in  proceeding  to  their  distribution.  (2  Tudor  &  White's 
Leading  Cases  in  Equity,  Silk  v.  Prime,  88  notes,  side-page ;  1  Story  on 
Equity,  sections  553-4 ;  Adams  on  Equity,  256,  side-page.) 

12.  The  common-law  rule  as  to  liability  of  real  estate  to  payment  of 
debts  restricted  such  liability  within  a  narrow  compass,  i,  e,  where  the 
heir  was  expressly  bound  with  the  ancestor  by  specialty.  But  where 
there  was  a  devise  charged  with  or  for  the  payment  of  debts,  a  creditor 
cou4d  subject  the  land  in  equity,  the  devise  being  held  to  create  an 
equitable  trust.    (Adams  on  Equity,  253-4-5,  side-pages.) 

13.  Whenever  real  estate  is  by  statute  made  liable  for  the  payment 
of  debts  of  the  decedent,  then  it  constitutes  legal  assets,  which  must  be 
distributed  according  to  the  legal  rules  of  priority.  (1  Story  on  Equity, 
section  552  a ;  Adams  on  Equity,  253  note,  254  note,  side-pages;  3  Red- 
field  on  Wills,  134,  237-8;  Bloodgood  v.  Bruen,  2  Bradford's  Surro- 
gate, 8;  McCandlish  v.  Keen,  13  Grattan,  633;  Groodchild  v.  Ferret,  6 
Beavan,  398;  Charlton  v.  Wright,  12  Simons,  274;  Lovegrove  v.  Cooper, 
2  Smale  &  Gifiard,  271 ;  Bull  v.  Bull,  8  B.  Mon.  332.) 

YOUNG  &  BOYLE  on  same  side. 

JUDGE  COFER  delivered  the  opinion  op  the  coubt. 

But  two  questions  are  presented  for  decision  on  this  appeal : 
1.  Are  liabilities  of  a  decedent  as  executor,  administrator, 
guardian^  and  committee  of  an  idiot  or  lunatic  to  be  paid  out  of 
the  proceeds. of  real  estate,  sold  under  order  of  the  chancellor 
in  a  suit  brought  by  the  personal  representative  for  a  settle- 
ment of  the  estate,  in  preference  to  other  liabilities  of  the 
decedent,  or  are  such  proceeds  to  be  distributed  in  such  man- 
ner as  to  produce,  as  nearly  as  possible,  equality  among  all 
e  creditors  of  such  decedent? 
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2.    If  such  preference  exists  as  to  the  proceeds  of  the  realty, 
have  those  who  were  sureties  for  the  decedent  upon  his  bond 
as  executor,  administrator,  guardian,  or  committee,  and  who, 
after   his  death,  have  been  compelled  to  discharge  his  lia- 
bility thereon,  a  right  to  be  substituted  to  the  preference  to 
which  those  to  w^hom  they  have  made  payment  were  entitled? 
1.   Section   33,   article   2,  chapter  39,  General   Statutes, 
which,  so  far  as  it  affects  this  case,  is  the  same  as  section 
33,  article  2,  chapter  37,  Revised  Statutes,  in  force  when  the 
rights  involved  in  this  decision  accrued,  provides  that  if  the 
personcU    estate  of  a  decedent  be  not  sufficient  to  pay  his 
liabilities,  then  the  burial  expenses  of  such  decedent,  and  the 
cost  and  charges  of  the  administration  of  his  estate,  and  the 
amount  of  the  estate  of  a  dead  person,  or  of  a  ward,  or  of 
a  person   of  unsound  mind,  committed  by  a  court  of  record 
to  and  remaining  in  the  hands  of  a  decedent,  shall  be  paid  in 
fall  before  any  pro  rata  distribution  shall  be  made,  and  that 
all  other  debts  and  liabilities  shall  be  of  equal  dignity,  and 
paid  ratably  in  the  administration  of  his  estate. 

This  section  speaks  only  of  personal  estate,  and  can  not, 
by  its  own  force,  extend  to  and  include  the  proceeds  of  real 
estate  sold  by  order  of  the  chancellor  for  the  payment  of 
debts  which  can  never  lawfully  come  to  the  hands  of  a  per- 
sonal representative  by  virtue  of  his  office  for  the  purposes 
of  administration.  And  there  is  no  statute  now  in  force  in 
this  state  which  in  terms  regulates  the  administration  of  the 
proceeds  of  the  real  estate  of  a  decedent.  We  must  there- 
fore determine  the  question  under  consideration  by  the  rules 
of  equity. 

Equality  is  equity,  and  the  chancellor  who  regards  all 
debts  as  in  conscience  equal,  and  therefore  equally  entitled  to 
be  paid,  will,  in  the  administration  of  equitable  assets,  so  dis- 
tribute them  as  to  produce  as  nearly  as  possible  equality  among 
all  the  creditors.  (Story's  Equity,  sec.  553.)  But  in  the  ad- 
VoL.  XIV.— 10 
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ministration  of  legal  assets,  courts  of  equity  follow  the  rules 
of  laW;  and  give  the  same  priority  to  the  different  classes  of 
creditors  which  is  enjoined  by  the  law.     {Ibid.  553.) 

If  the  proceeds  of  real  estate  sold  in  an  administration 
suit  are  to  be  regarded  as  equitable  assets^  then  the  chancellor, 
following  his  own  favorite  maxim,  "equality  is  equity,"  will,  in 
a  case  like  this,  distribute  the  personal  assets  under  the  statute 
supra,  in  the  payment  of  the  liabilities  of  the  decedent  as 
executor,  administrator,  guardian,  or  committee,  and  then  out 
of  the  proceeds  of  the  realty,  make  all  other  creditors  equal  to 
those  preferred  in  the  distribution  of  the  personal  estate ;  and 
having  thus  made  all  equal,  will  distribute  the  residue  pari 
passu  among  all  classes  of  creditors.  But  if  the  proceeds  of 
realty  are  legal  assets,  then  the  chancellor  must  follow  another 
of  his  maxims,  "  equity  follows  the  law,"  and  give  the  same 
priority  in  the  administration  of  the  proceeds  of  the  realty 
which  the  law  gives  in  the  administration  of  personal  assets. 

The  question  to  be  decided,  then,  is  whether  the  proceeds 
of  land  sold  under  a  judgment  rendered  in  a  suit  for  the  set- 
tlement of  an  estate  are  legal  or  equitable  assets. 

Counsel  for  the  appellants  insists  that  such  proceeds  are 
equitable  assets,  and  cites  Story's  Equity,  section  551 ;  Wil- 
liams on  Executors,  1198 ;  and  Grider  v.  Payne,  9  Dana,  188, 
in  support  of  that  view,  while  appellees'  counsel  insist  that 
since  land  has  been  declared  by  statute  to  be  subject  to  the 
payment  of  debts  of  all  grades,  it  is  legal  assets. 

The  case  of  Grider  v.  Payne  was  unlike  this,  and  was  not 
decided  on  the  ground  that  the  proceeds  of  land  sold  under 
the  statute  were  equitable  assets.     The  facts  were  these : 

Payne  was  the  surety  of  Grider  &  Campbell  in  a  replevin- 
bond  to  the  Bank  of  the  Commonwealth.  Grider  and  Camp- 
bell both  died  and  Payne  paid  the  debt.  Campbell  left  a  will 
in  which  he  charged  his  real  estate  with  the  payment  of  his 
debts,  and  his  estate  proving  insufficient  for  that  purpose, 
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Payne  claimed  to  be  substituted  to  the  rights  of  the  bank^ 
and  in  that  way  asserted  priority  over  the  other  creditors  to 
the  extent  of  the  debt  he  had  been  compelled  to  pay  to  the 
bank  as  the  surety  of  Grider  &  Campbell.  That  claim  was 
based  on  a  clause  in  the  charter  of  the  bank  which  provided 
that,  in  the  administration  of  estates^  debts  due  to  the  bank 
should  be  of  superior  dignity,  and  be  first  paid  by  executors 
and  administrators. 

The  court  held  that  the  power  given  in  the  will,  to  sell  the 
testator's  real  estate  for  the  payment  of  his  debts  generally, 
raised  a  trust  for  the  purpose  specified,  and  that  the  proceedr 
of  the  realty  were  therefore  equitable  assets  and  distributable 
pari  pauu  among  all  the  creditors,  and  that  as  the  language 
of  the  charter  only  embraced  executors  and  administrators  in 
the  direction  to  prefer  the  bank  to  other  creditors,  it  only  gave 
che  bank  priority  of  payment  out  of  the  legal  assets. 

The  decision  was  not  based  on  the  ground  that  the  pro- 
ceeds of  the  land  were  equitable  assets  because  they  arose 
from  the  realty,  but  because  the  will,  having  directed  the 
land  to  be  sold  to  pay  debts,  charged  it  with  a  trust,  and  be- 
caose  of  the  trust  the  assets  were  equitable.  This  was  in  ac- 
cordance with  a  long  line  of  precedents  holding  that  the  pro- 
ceeds of  land  charged  by  the  decedent  with  the  payment  of 
debts  were  equitable  assets.  (1  Story,  section  552 ;  Bispham's 
Equity,  section  532.) 

It  is  true  that  legal  assets  are  in  a  certain  sense  a  trust 
fond,  and  that  they  are  so  is  the  foundation  of  the  jurisdic- 
tion of  courts  of  equity  to  compel  their  application  to  the 
purposes  of  the  trust,  that  is,  to  the  payment  of  debts,  and 
the  surplus,  according  to  the  directions  of  the  will,  if  there 
be  one,  and  if  not,  then  according  to  the  statute  of  distribu- 
tions. Such  a  trust  is  created  by  the  law,  and  must  be  exe- 
cuted as  the  law  directs,  and  as  the  law  has  prescribed  the 
order  in  which  debts  are  to  be  paid,  the  chancellor  will  follow 
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that  order  just  as  he  will  in  other  cases  follow  the  directions 
of  the  maker  of  the  trust  in  its  execution. 

But  when  a  decedent  has  devised  his  real  estate  to  be  sold 
to  pay  his  debts,  or  has  charged  his  debts  upon  his  real  estate, 
he  is  the  maker  of  the  trust,  and  unless  there  be  some  rule 
of  law  to  control  his  action,  the  chancellor  will  execute  the 
trust  according  to  the  directions  contained  in  the  will ;  and  in 
the  absence  of  any  directions  in  the  will  or  rule  of  law  to  the 
contrary,  he  will  distribute  according  to  the  equitable  maxim, 
and  pay  the  debts  ratably.  Since  our  statute  has  made  land 
subject  to  all  the  debts  of  the  decedent,  it  has  been  held  that 
a  debtor  could  not,  by  charging  his  debts  upon  his  real  estate 
by  will,  give  creditors  a  preference  to  which  they  would  not 
otherwise  have  been  entitled,  and  in  so  holding  the  court  gave 
an  intimation  at  least  that  land  is  to  be  regarded  now  as  legal 
assets.     (Bull  v.  Bull,  8  B.  Mon.  332.) 

Judge  Story  says  that  legal  assets  are  such  as  come  into 
the  hands  and  power  of  the  personal  representative,  or  such 
as  he  is  entitled  to,  virtute  officii,  to  dispose  of  in  the  course  of 
administration.  In  other  words,  whatever  an  executor  or 
administrator  takes  qua  executor  or  administrator,  or  in  re- 
spect of  his  oiBce,  is  to  be  considered  legal  assets.  But  he 
does  not  say  that  nothing  else  is  to  be  regarded  as  legal  assets ; 
but  on  the  contrary  says  expressly  that  when  real  estate  is  by 
statute  made  liable  for  the  payment  of  debts,  then  it  con- 
stitutes legal  assets  (Story's  Equity,  sec.  552,  a) ;  and  that  view 
is  sustained  by  the  opinion  of  the  Court  of  Appeals  of  Vir- 
ginia in  McCandlish  v.  Keen,  13  Grattan,  633,  and  also  by 
Goodchild  V.  Ferrett,  5  Beavan,  398,  and  Charlton  v.  Wright, 
12  Simons,  274;  and  in  Lovegrove  v.  Cooper,  2  Smale  &  Gif- 
fard,  271,  it  was  distinctly  decided  that  the  proceeds  of  land 
made  subject  by  statute  to  the  payment  of  debts,  and  which 
had  been  sold  under  a  decree  in  a  creditor's  suit  to  settle  the 
estate,  were  legal  assets. 
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These  authorities^  we  think,  warrant  the  conclusion  that 
for  the  purpose  of  ascertaining  the  right  of  priority  as 
between  creditors  of  a  decedent,  the  proceeds  of  his  real 
estate  must  be  regarded  as  legal  assets,  and  it  follows  from 
that  conclusion  that  debts  owing  by  a  decedent  as  executor, 
administrator,  guardian,  or  committee,  on  account  of  estate 
committed  to  his  hands  by  a  court  of  record,  are  entitled  to 
priority  of  payment  out  of  the  proceeds  of  real  estate  as  well 
as  out  of  the  personal  assets. 

2.  The  second  question  seems  to  be  settled  by  the  opinion 
of  this  court  in  the  case  of  Schoolfield  v.  Rudd,  9  B.  Mon. 
291.  It  was  there  held  that  when  preference  is  given  to  a 
debt  on  account  of  its  character,  it  does  not  lose  its  character 
when  paid  by  a  surety,  but  retains  in  his  hands  the  same 
eqaitable  claim  to  priority  which  it  had  before  it  was  paid, 
and  it  was  accordingly  held  that  the  surety  of  an  administra- 
tor, who,  after  the  death  of  his  principal,  had  been  compelled 
to  pay  money  due  from  his  principal  as  administrator,  had 
the  same  right  to  priority  that  the  persons  had  to  whom  he 
made  payment. 

The  judgment  of  the  court  below  conforms  to  these  views, 
and  must  therefore  be  affirmed. 

Chief  Justice  Lindsay  dissenting. 
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[The  opinion  in  the  following  cases  was  misplaced  at  the  time  of  the 
publication  of  13  Bosh.] 

Cases  21,  22,  23— PETITIONS  ORDINARY— April  12. 

Dunn's  Adm'r,  ifec.  v.  Kyle's  Ex'r,  &c. 

Moran's  Adm'r,  ifec.  v.  Kyle's  Ex'r,  &c. 

Dunn's  Adm'r,  &c.  v.  Davis. 

appeals  from  mercer  circuit  court. 

1.  Directors  are  not  liable  to  the  stockholders  for  losses  sus- 

tained BT  the  bank,  hj  the  fraud  and  default  of  the  cashier, 
unless  they  were  guilty  of  fraud,  or  bad  faith,  or  such  gross  negli- 
gence as  would  imply  bad  faith. 

77ie  directors  in  this  case  acted  in  good  faith,  and  exercised  ordinary 
diligence,  and  are  held  not  to  be  liable  to  the  stockholders. 

2.  Directors  do  not  insure  the  fidelity  and  honesty  of  those  em- 

ployed by  them. 

3.  Directors  as  gratuitous  bailees  are  not  responsible  for  loss, 

unless  occasioned  by  fraud  or  gross  negligence  on  their  part. 

4.   A   PRESIDENT  OF  A  BANK  WITH  A  NOMINAL  SALARY  should  not  be 

held  to  a  stricter  account  than  the  use  of  ordinary  care. 

6.   In  suit  of  STOCKHOLDERS  TO  MAKE  DIRECTORS  OF  A  BANK  LIABLE, 

and  to  wind  up  the  business  and  affairs  of  the  bank,  each  stock- 
holder should  contribute  to  pay  the  costs  in  proportion  to  amount 
of  stock  held  by  him. 

C.  A.  &  p.  W.  HARDIN  and  R  J.  &  T.  J.  POLK  for  appellants. 

1.  Directors  of  a  bank  are  trustees  for  the  stockholders,  and  as  such 
bound  for  losses  occasioned  by  their  fraud  or  negligence.  (Angell  & 
Ames  on  Corp.,  sees.  304,  314,  pp.  317,  825,  329;  Gratz  v.  Redd,  4  B. 
Mou.  195;  United  Society  of  Shakers  v.  Underwood,  Ac,  9  Bush,  617; 
Act  incorporating  Bank  of  Bowling  Green,  Acts  1855,  p.  519:  Act  iocor- 
porating  Savings  Institution  of  Harrodsburg,  Acts  1349-50,  pp.  617,  624; 
Attorney-General  v.  Leicester,  7  Beav.  176.) 

2.  The  directors  had  knowledge  sufficient  to  put  them  upon  inquiry 
as  to  his  misconduct  and  the  misapplication  of  the  funds  of  the  bank  by 
the  cashier  selected  by  them,  and  are  therefore  liable  for  the  losses  occa- 
sioned thereby.  (Morse  on  Banks  and  Banking,  pp.  109-111,  91,  451; 
Foster  v.  Essex  Bank,  17  Mass.  479;  Goffrey  v.  Colvil,  6  Hill,  567.) 

3.  The  by-laws  must  be  consistent  with  the  charter.  (Angell  h, 
Ames  on  Corp.,  sec.  363.) 


m.  xiT.]  JANUARY  TERM,  1878.  135 

Duim*8  Adm'T,  Ac  y.  Kyle's  Ex'r,  dice. 

4.  The  loans  to  a  director  in  yiolation  of  tlie  by-laws  were  illegal,  and 
the  directors  were  liable  for  their  negligence  or  fraud  in  permitting  such 
loans.  (Mone  on  B.  &  B.,  pp.  99-101 ;  Angell  &  Ames  on  Corp.,  sees. 
328-331.) 

T.  C.  BELL,  P.  B.  THOMPSON,  8b.,  J.  B.  &  P.  B.  THOMPSON  and 

J.  G.  KYLE  FOB  APPELLEES. 

BriefiB  for  appellees  not  in  the  records. 

JUDGE  PRYOR  deliyebed  the  opinion  of  the  coubt. 

We  have  devoted  much  time  to  the  consideration  of  the 
questions  arising  upon  the  demurrer  of  the  appellees  to  the 
several  petitions  filed  by  the  appellants^  and  while  many  of 
the  objections  urged  are  well  taken^  and  fatal  to  some  of  the 
grounds  of  complaint^  still  the  answer  filed  may  be  regarded 
as  raising  such  an  issue  as  authorized  the  court  below  to  pass 
upon  the  facts.  This  the  court  must  have  done^  as  the  de- 
murrer to  the  petition  as  amended  was  overruled  and  an 
affirmance  now^  by  reason  of  the  defective  pleading,  would 
amount  to  a  disposal  of  the  case  without  passing  upon  the 
merits,  and  deprive  the  appellants  of  the  opportunity  to  amend. 
This  court  therefore  will  not  dispose  of  the  questions  made 
upon  the  petition  and  answer,  but  proceed  to  consider  the  lia- 
bility of  the  appellees  upon  the  facts  presented  in  the  record. 

The  appellees,  the  president  and  directors  of  the  Harrods- 
barg  Savings  Institution,  are  sought  to  be  made  personally 
liable  for  large  sums  of  money  belonging  to  that  institution, 
allied  to  have  been  wrongfully  and  fraudulently  misappro- 
priated by  the  appellees  and  the  agents  and  officers  selected  by 
tbem  to  aid  in  conducting  its  business.  It  is  also  alleged  that 
the  appellees  failed  to  supervise  and  manage  the  ftmds  of  the 
institution  with  ordinary  prudence  and  judgment,  and  by  the 
gross  negligence  of  themselves  and  their  agents  caused  great 
loss  to  the  plaintiff,  by  rendering  their  stock  in  the  bank 
worthless;  that  they  failed  to  take  a  bond  or  bonds  from  the 
officers  and  agents,  and  omitted  other  duties,  on  account  of 


^ 


136  BUSH'S  REPORTS.  [vol.  xrv. 

Dunn'i  Adm'r,  Ac.  t.  Kyle's  Ex'r,  itc 

which  they  say  the  appellees  are  liable.     The  shareholders  or 
their  representatives  are  the  plaintiffs  in  the  action. 

The  company  was  organized  in  the  year  1854,  with  a  capi- 
tal stock  of  $50,000,  and  continued  to  do  business  until  the 
year  1867.  J.  W.  Cardwell  was  the  acting  cashier  from  the 
year  1855  until  the  bank  ceased  to  do  business  in  1867,  at 
which  time,  by  an  act  of  the  legislature,  the  company  was  au- 
thorized to  sell,  and  did  sell  and  transfer  all  of  its  assets  as 
well  as  its  corporate  privileges  to  E.  Hutchison  &  Co.  The 
fraudulent  misappropriation  of  the  funds  of  the  bank  by  its 
cashier  constitutes  the  principal  cause  of  complaint,  by  the 
shareholders,  against  the  directors.  The  appellees  (directors) 
were  also  shareholders  in  the  corporation. 

The  proof  conduces  to  show  that  the  shareholders  sus- 
tained a  heavy  pecuniary  loss  by  reason  of  the  many  false, 
erroneous,  and  fraudulent  entries  made  on  the  books  of  the 
bank  while  Cardwell  acted  as  cashier,  as  well  as  a  loss  by 
the  wrongful  misappropriation  of  the  funds.  The  stock  was 
rendered  valueless.  The  frauds  practiced  by  him  occurred 
during  the  last  four  or  five  years  of  the  period  in  which  he 
discharged  the  duties  as  cashier,  and  were  practiced  with  such 
adroitness  as  to  enable  him  to  escape  detection,  or  even  sus- 
picion on  the  part  of  the  directors,  or  any  of  them,  for  the 
entire  period.  A  skillful  accountant,  with  a  suspicion  resting 
on  his  mind  as  to  the  honesty  of  this  man,  would  have  detect- 
ed his  frauds  at  once,  and  prevented  these  heavy  losses  to  the 
parties  in  interest;  but  those  who  had  such  implicit  confi- 
dehce  in  him,  as  to  place  almost  the  sole  control  of  the  bank 
in  his  hands,  he  found  but  little  difficulty  in  deceiving,  and 
eluded  by  his  shrewdness  any  suspicion  even,  although  the 
preponderance  of  the  proof  shows  that  the  appellees,  in  the 
discharge  of  their  duties  toward  him  and  the  bank,  exercised 
at  least  ordinary  diligence. 

The  appellants  do  not  attempt  to  establish  by  the  proof 
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that  the  board  of  directors  had  fraudulently  or  wrongfully 
misapplied  the  funds  of  the  bank  to  their  own  use^  or  that 
tbej  connived  at  the  wrongful  acts  of  the  cashier^  and  the 
sole  question,  in  the  case,  is  the  degree  of  care  required  of 
these  officers  in  supervising  and  controlling  the  affairs  of  that 
institution. 

In  cases  involving  the  direct  action  of  the  directors,  Morse 
on  Banking  says :  *^  But  for  excusable  mistakes  concerning 
the  law,  and  for  many  errors  strictly  of  discretion,  they  are 
not  liable.  Though  in  cases  in  which  their  action  has  been  so 
grossly  ill-advised  as  to  warrant  the  imputation  of  fraud,  or 
to  show  a  want  of  the  knowledge  absolutely  necessary  for  the 
performance  of  their  duties,  so  great  that  they  were  not  justi- 
fied in  assuming  the  office,  they  may  be  held  responsible.'^ 
(Page  117.) 

In  Spring  v.  Smith,  21  Penn.,  Sharswood,  judge,  in  dis- 
cussing the  liability  of  directors  to  stockholders  says :  "  Ought 
they  to  be  held  responsible  for  mistakes  of  judgment  or  want 
of  skill  and  knowledge.  They  have  been  requested  by  their 
co-stockholders  to  take  their  positions,  and  they  have  given 
their  services  without  compensation.  We  are  dealing  now 
with  their  responsibility  to  stockholders,  not  to  outside  parties. 
Upon  a  close  examination  of  all  the  reported  cases,  although 
there  are  many  dicta  not  easily  reconcilable,  yet  I  have  found 
no  judgment  or  decree  which  has  held  directors  to  account, 
except  when  they  have  themselves  been  guilty  of  some  fraud 
on  the  corporation,  or  have  known  and  connived  at  some 
fraud  in  others,  or  when  some  fraud  might  have  been  pre- 
vented had  they  given  ordinary  attention  in  the  discharge  of 
their  duties,'^  etc. 

Cardwell,  at  the  time  he  was  appointed  cashier,  possessed 
a  high  character  for  integrity,  having  the  confidence  of  the 
entire  community  in  which  he  lived.  He  was  selected  by  the 
directors  on  account  of  this  character  and  his  known  quali- 
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fications  for  the  place  he  was  called  to  occupy.  The  proof 
tends  to  show  that  the  appellees  knew  but  little  if  any  thing 
of  bank  transactions.  The  stockholders  now  complaining 
lived  in  the  same  vicinity  with  the  directors,  and  were  fully 
aware  of  their  business  capacity  in  this  regard.  The  directors 
were  also  stockholders,  and  all  the  parties  in  interest  seem  to 
have  fixed  upon  Cardwell  by  reason  of  his  peculiar  fitness  for 
the  place,  as  well  as  the  necessity  for  employing  such  a  man,  in 
the  absence  of  any  knowledge  or  experience  by  the  members 
of  the  board,  or  any  of  them,  in  conducting  such  an  institution. 
The  capacity  of  the  directors  was  known  to  the  stockholders. 
They  did  not  seek  the  appointment  or  profess  to  possess  the 
financial  ability  requisite  to  run  the  bank.  They  were  selected 
because  they  were  stockholders,  and  lived  perhaps  convenient 
to  the  institution,  and  under  such  circumstances  undertook  to 
discharge  with  ordinary  diligence  the  duties  imposed  upon 
them,  to  be  measured  by  their  capacity  and  their  knowledge 
of  bank  transactions. 

Cardwell,  being  the  business  man  in  whom  all  confided, 
managed  this  bank  from  the  year  1855  till  the  year  1867,  with 
a  skillful  and  competent  book-keeper,  or  assistant,  to  aid  him 
much  of  the  time,  whose  character  for  honesty  is  not  ques- 
tioned in  the  record.  Neither  this  book-keeper,  the  presi- 
dent, directors,  or  stockholders  ever  discovered  any  of  Card- 
well's  frauds,  or  even  suspected  any  of  his  motives  or  actions 
with  reference  to  any  transaction  connected  with  the  bank. 
Large  deposits  of  money  were  made,  and  seemingly  a  pros- 
perous business  carried  on.  The  demands  of  depositors  were 
always  met. 

A  dividend  of  five  per  cent  was  semi-annually  declared  up 
to  the  very  moment  the  institution  was  sold  out,  and  not  only 
declared,  but  paid  over  to  the  shareholders.  The  capital  stock 
was  $50,000,  and  the  dividends  actually  paid  to  stockholders 
amounted  to  $68,000.    It  was  not  until  after  E.  Hutchison  & 
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Co.  made  their  purchase  that  the  fraud  of  Cardwell  was  ascer- 
tained. When  the  assets  of  the  bank  were  turned  over  to  E. 
Hutchison  &  Co.  they  stiil  retained  him  as  the  cashier  of  the 
institntioD^  discharging  him  as  soon  as  his  fraudulent  acts  were 
discovered.  Many  of  the  frauds  consisted  in  raising  checks 
and  making  false  entries.  From  the  language  of  the  wit- 
ness, the  bank  lost  large  sums  of  money  by  his  failing  to 
post  to  his  individual  account  from  cash  -  blotter,  and  by 
frandalently  posting  and  raising  the  amounts  from  cash-blot- 
ter to  his  account  on  individual  ledger^  etc. 

We  have  made  some  slight  examination  of  the  books^  and 
find  the  book  evidencing  the  daily  transactions  of  the  bank 
corresponds  with  the  statements  found  in  the  general  ledger. 
Forged  entries  were  made  in  some  of  the  bank-books  to  make 
tbem  and  the  monthly  and  weekly  statements  correspond  with 
the  notes,  bills,  and  moneys  on  hand.  It  appears,  from 
undoubted  proof,  that  statements  of  the  condition  of  the 
bank  were  made  monthly  and  examined  by  the  directors, 
except  during  short  intervals,  when  the  war  was  pending, 
and  further,  that  the  notes,  bills,  and  money  were  counted 
bj  them  two  or  three  times  a  year.  The  accounts  of  the  bank 
were,  in  fact,  correct,  except  slight  discrepancies,  until  within 
the  last  four  or  five  years  of  the  cashier's  employment,  and 
the  prompt  payment  of  the  semi-annual  dividend  indicated  to 
the  directors  and  stockholders  that  the  affairs  of  the  institu- 
tion were  in  a  prosperous  condition. 

This  court,  in  the  case  of  the  Shakers  v.  Underwood,  9  Bush, 
617,  in  discussing  the  liability  of  bank  directors  to  special 
depositors,  say,  that  the  directors,  by  reason  of  their  position, 
^^  invite  the  public  to  deal  with  the  corporation,  and  when  any 
one  accepts  their  invitation  he  has  the  right  to  expect  reason- 
able diligence  and  good  faith  at  their  hands.''  Again,  ^^  An 
honest  administration  of  the  affairs  of  the  bank,  and  slight 
diligence,  at  least,  in  preventing  special  deposits  from  being 
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converted  to  its  own  use,  were  legal  duties  which  the  directors 
were  under  obligations  to  the  special  depositor  to  perform/' 
The  petition  in  that  case  alleged  that  the  bonds  of  the  special 
depositor  were  not  only  sold  by  the  officers  of  the  bank,  and 
the  proceeds  applied  to  the  purposes  of  the  bank,  but  in  ad- 
dition thereto  that  the  directors  had  notice  of  the  acts  of 
these  agents.  The  court  further  said,  ^^  Treating  the  bank  as  a 
bailee  only,  and  the  directors  as  its  agents,  it  is  clear  that  if 
they  directed  the  sale  of  the  deposits,  or  knowingly  permitted 
them  to  be  sold,  they  thereby  became  participants  in  the 
wrong/'  There  was  proof  conducing  to  sustain  the  issues  made 
in  that  case,  and  the  action  pending  was  by  a  party  against 
the  directors  who  had  no  voice  in  their  selection,  but  who  had 
the  right  to  trust  in  their  ability  as  well  as  fidelity  to  control 
the  affairs  of  the  bank.     Not  so  with  a  stockholder. 

The  experience  of  life  with  reference  to  the  selection  of 
directors  in  banks,  and  particularly  the  character  of  directors 
now  under  consideration  is,  that  directors  are  selected  from 
the  stockholders  more  on  account  of  their  proximity  to  the 
banking-house,  or  the  amount  of  capital  invested,  than  their 
fitness  for  the  oifice,  and  this  conclusion  is  certainly  war- 
ranted from  the  facts  in  this  case. 

The  stockholders  knew  their  qualifications  for  the  place, 
and  therefore  when  the  directors  undertook  to  act,  they  agreed 
to  discharge  their  duties  faithfully  to  the  extent  of  their 
ability.  "  If  he  is  known  (the  mandatory)  to  possess  no  par- 
ticular skill  or  knowledge,  and  yet  undertakes  to  do  the  best 
he  can  under  all  the  circumstances,  all  that  is  required  of 
him  is  a  fair  exercise  of  judgment,  knowledge,  and  capacity.'' 
"  Prima  facie  in  case  of  general  mandate,  the  fact  that  the 
party  did  the  work— on  like  goods  of  his  own  —  would  repel 
the  imputation  of  negligence."  (Story  on  Bailments^  sees. 
182, 183.) 

Bad   faith  or  gross  negligence  is  certainly  necessary  to 
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render  the  director  liable  to  a  stockholder  in  a  case  like 
this.  The  directors  were  interested  in  the  bank  as  share- 
holders. Their  own  interests  prompted  them  to  use  at  least 
ordinary  diligence^  and  when  trusting  to  the  honesty  and  fidel- 
ity of  their  cashier,  and  at  the  same  time  exercising  that  char- 
acter of  vigilance  that  is  usual  and  customary  with  bank-direc- 
tors, it  can  not  be  said  that  there  was  nevertheless  an  absence 
of  ordinary  care  and  such  bad  faith  on  their  part  as  made 
them  liable  to  the  appellants.  If  they  had  selected  a  cashier 
who  was  known  to  be  of  bad  character  or  incompetent  to  dis- 
charge the  duties  assigned  him,  it  would  be  such  a  disregard 
of  the  interests  of  the  stockholder  as  to  imply  bad  faith ;  but 
when  they  select  a  man  who  at  the  time  is  universally  regarded 
as  honest  and  capable,  and  for  the  reason  that  they  are  them- 
selves ignorant  of  the  business  in  which  they  are  about  to 
embark,  they  have  done  only  what  the  stockholders  them- 
selves would  have  done  under  the  circumstances,  and  acted 
as  ordinarily  prudent  men  would  have  acted  with  reference  to 
their  own  business  transactions.  They  had  the  right  to  repose 
confidence  in  the  cashier,  and  particularly  when  through  a 
period  of  seven  years  he  had  conducted  the  affairs  of  the 
bank  with  great  success  and  without  giving  any  cause  on  the 
part  of  the  most  vigilant  to  suspect  him  of  committing  any 
act  upon  which  a  suspicion  of  wrong  might  have  been  based. 

The  directors,  even  as  to  strangers  and  certainly  as  to 
stockholders,  do  not  insure  the  fidelity  and  honesty  of  those 
employed  in  the  bank  and  filling  subordinate  positions.  The 
testimony  in  this  case  has  failed  to  make  out  a  case  showing 
fraud  on  the  part  of  the  directors,  or  a  willful  disregard  of 
duty,  but,  on  the  contrary,  evidences  a  misplaced  confidence  on 
the  part  of  all  interested  in  this  cashier,  and  that  the  directors 
were  deceived  when  in  good  faith  attempting  to  discharge  their 
duties.     (Scott  v.  Depeyster,  1  Edwards's  Chy.  Rep.  526.) 

The  commissioner,  in  his  report,  on  page  648,  shows  that 
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there  was  actually  paid  out  during  the  operations  of  this 
bank;  as  money  actually  made^  from  a  capital  of  $50^000;  in- 
cluding dividends,  interest,  and  banking-house  account,  near 
^140,000.  This  evidenced  the  healthy  condition  of  the  bank, 
and  connected  with  the  high  standing  and  supposed  qualifica- 
tions of  the  cashier,  was  calculated  to  mislead  the  most  vigilant. 
We  have  examined  the  statement  of  a  bank  accountant  who  has 
attempted  to  explain  the  manner  in  which  a  director  may  as- 
certain whether  or  not  the  daily  transactions  of  the  bank  are 
correct  and  tally  with  the  books,  and  we  are  satisfied  no  one 
but  a  skilled  accountant  can,  without  much  mental  effort,  un- 
derstand the  explanation ;  and  to  enter  upon  the  investigation 
so  as  to  ascertain  the  result  without  being  an  experienced 
book-keeper  would  be  fruitless.  It  required  an  expert  in  fact 
to  ascertain  the  condition  of  the  bank  and  point  out  the 
frauds  practiced  by  the  cashier.  Neither  the  president  last  in 
charge  of  the  institution,  or  Kyle,  or  any  of  the  directors, 
seem  to  have  known  of  the  errors,  and  no  doubt  were  unable 
to  detect  them.  When  the  fact  was  disclosed,  that  a  stupendous 
fraud  of  some  sort  had  been  perpetrated,  under  such  circum- 
stances, it  seems  to  us,  that  neither  the  president,  with  a  salary 
of  two  or  three  hundred  dollars  per  annum,  nor  the  directors, 
should  be  held  responsible  for  the  default  of  the  cashier. 

This  court  in  the  case  of  Ray's  administrator  v.  the  Bank 
of  Kentucky,  said  that  "  a  gratuitous  bailee  was  not  respon- 
sible for  loss  unless  occasioned  by  fraud  or  gross  negligence  on 
his  part,  and  the  presumption  of  fraud  is  rebutted  by  the  fact 
that  he  observed  the  same  care  and  diligence  in  preserving 
the  deposits  that  he  did  in  the  preservation  of  his  own  prop- 
erty of  like  character  and  value.'' 

Nor  should  the  president,  with  a  nominal  salary,  be  held 
to  a  stricter  account  than  the  use  of  ordinary  care,  as  the 
small  amount  was  no  doubt  paid  him  in  this  case,  more  for  the 
reason  that  he  was  oflener  at  the  bank  than  the  other  mem- 
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ben  of  the  board,  than  as  compensation  for  services  as  presi- 


If  we  test  the  diligence  of  the  appellees  by  that  exercised 
by  £.  Hutchison,   who  represents  a  large  interest  personally 
and  otherwise  in  this  litigation,  it  will  be  found  that  he 
insists  that  the  action  of  the  appellees  with  reference  to  this 
bank  is  to  be  measured  by  a  different  standard  from  his  own. 
He  &iled,  or  rather  the  board,  while  he  was  president  of  the 
institation  at  its  inception,  to  take  a  bond  from  the  cashier 
Cardwell.     He   selected   Cardwell,  in   conjunction  with  his 
eo-porchasers,  to  run  the  bank  as  cashier  after  his  purchase, 
and  having  employed  him  as  such  never  required  any  bond, 
^lany  of  these  stockholders,  plaintiffs,  overdrew  their  accounts 
with  the  bank,  and  now  urge  that  those  who  had  embarked 
with  them  in  this  joint  enterprise  with  a  like  interest  have 
been  grossly  negligent,  while  they  as  stockholders  are  per- 
fectly blameless.     This  view  of  the  question  is  not  sustained 
by  the  proof.     It  is  true  that  Cardwell  overdrew  his  account, 
or  by  false  entries  managed  to  obtain  the  money,  whether  the 
one  way  or  the  other  is  uncertain.     The  monthly  statements, 
80  far  as  the  proof  shows,  made  by  Cardwell,  to  the  board,  of 
the  condition  of  the  bank,  do  not  indicate  even  to  the  direc- 
tors that  this  large  overdraft  had  been  made.     Cardwell,  it 
seems,  deposited  large  sums  of  money  for  himself  and  as  the 
agent  and  representative  of  others.     His  pecuniary  condition 
was  not  questioned,  and  there  was  no  reason  why  the  directors, 
without  some  cause  for  it  at  least,  should  enter  upon  an  inves- 
tigation of  his  account.     Fisher  says  that  the  $22,000  draft; 
of  August,  1865,  was  not  in  fact  overdrawn  by  Cardwell,  and 
proceeds  to  explain  that  it  was  the  result  or  consummation  of 
frauds  already  practiced. 

As  to  the  infraction  of  the  by-laws  by  the  directors  in 
loaning  money  to  one  of  their  body,  it  may  be  said  that  there 
is  nothing  in  the  charter  requiring  the  enactment  of  such  a 
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rule,  or  any  provision  by  which  such  a  loan  is  forbidden. 
The  by-laws  being  made  by  the  directors  may  be  repealed  or 
modified;  and  besides,  there  is  no  averment  in  the  petition 
giving  the  name  of  the  director,  or  any  allegation  of  his 
insolvency,  or  that  he  has  failed  to  account  for  the  money 
thus  loaned  to  the  bank. 

The  proof  in  regard  to  the  execution  of  the  bond  by  the 
cashier  is'conflicting,  but  certainly  enough  is  in  the  record  to 
sustain  a  verdict  or  judgment  determining  such  an  issue  in  the 
affirmative.  The  court  below  and  the  commissioner  both  deter- 
mined from  the  proof  that  a  bond  had  been  executed.  It  also 
appears  that  an  action  is  pending  on  this  bond  (alleged  to  have 
been  lost)  against  the  cashier  and  his  sureties  in  the  name  of 
the  corporation.  The  appellees,  at  the  time  it  was  proposed 
to  submit  this  case  for  hearing,  desired  its  postponement  until 
that  question  was  determined.  This  was  refused  by  the  court, 
whether  at  the  instance  of  appellants  does  not  appear,  but  it 
certainly  follows  that  a  recovery  on  the  bond  would,  if  the 
negligence  of  the  appellees  was  established,  lessen  their  lia- 
bility to  that  extent,  and  might  be  sufficient  to  cover  their 
entire  responsibility. 

We  are  not  altogether  satisfied  as  to  the  extent  of  the 
frauds  practiced  by  the  cashier.  His  accounts  were  carefully 
kept,  and  it  may  be  that  he  frequently  made  erroneous  charges 
against  himself  in  order  to  make  his  monthly  statements  tally 
with  the  books.  The  presumptions,  however,  are  all  against 
him,  and  we  see  nothing  in  the  record  to  palliate  his  acts.  But 
as  to  the  appellees,  there  is  no  evidence  of  fraud  or  bad  faith, 
or  such  gross  negligence  as  would  imply  bad  faith,  and  in  the 
absence  of  such  proof,  the  appellants  and  appellees  having 
embarked  in  the  same  enterprise,  and  being  the  victims  of  a 
misplaced  confidence,  they  ought,  in  justice  and  right,  to  abide 
the  result  of  this  common  adventure. 

As  to  the  allowance  made  the  commissioner,  we  are  not 
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prepared  to  adjudge  it  to  be  improper.  It  required  much  time 
and  skill  to  examine  as  many  as  fourteen  books  of  accounts 
with  a  view  of  settling  the  aifairs  of  the  bank  and  discovering 
the  errors  made  by  the  defaulting  cashier.  The  allowance 
made  is  sustained  by  the  oath  of  the  commissioner  as  to  the 
number  of  days  he  was  engaged  in  adjusting  the  accounts^  and 
also  by  the  proof  of  others  conversant  with  the  labor  per- 
formed. A  question  as  to  the  payment  of  costs  arises  by 
reason  of  the  character  of  the  pleading  in  the  case,  and  the 
necessity  of  a  reference  to  the  commissioner  for  a  settlement 
of  the  entire  accounts  of  the  corporation.  The  action  was  in- 
stituted at  law  but  tried  by  the  court,  the  parties  treating  it  as 
an  action  in  equity. 

The  assets  of  the  corporation  had  been  sold  to  Hutchi- 
son &  Co.,  and  a  settlement  of  its  accounts  was  indispensable 
as  between  the  stockholders  desiring  it,  and  the  directors  of 
the  bank  who  were  also  stockholders.  The  case  had,  in  fact, 
been  converted  into  an  action  in  equity.  The  court  below 
was  asked  to  make  this  settlement  through  the  commissioner, 
and  all  the  parties  in  interest  should  contribute  to  the  pay- 
ment of  costs.  The  judgment  below  is  aiBrmed  except  as  to 
the  costs.  As  to  the  costs,  the  judgment  is  reversed,  with  di- 
rections to  require  each  one  of  the  stockholders,  parties, 
plaintiffs,  or  defendants  in  the  action,  to  contribute  to  the  pay- 
ment of  the  costs  in  the  court  below  in  proportion  to  the 
amoant  of  stock  owned ;  and  as  to  the  costs  in  this  court,  the 
sjune  is  apportioned  equally,  one  half  to  be  paid  by  the  appel- 
lants and  one  half  by  the  appellees.  On  the  appeal  of  appel- 
l^ts  against  Davis,  the  commissioner,  the  latter  is  awarded  a 
judgment  for  his  costs  against  them  (appellants). 

Vol,  XIV.— 11 
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To  THE  PETITION   OF   COUKSEL   FOB  APPELLANTS   FOB   A  BEHEABINO, 

JUDGE  PBYOB  delivebed  the  following  besponse  of  the 

COUBT. 

A  careful  consideration  of  the  facts  of  this  case  a  second 
time,  upon  the  petition  for  a  rehearing,  only  confirms  the  court 
as  to  the  correctness  of  the  conclusion  reached  in  the  opinion 
rendered.  Counsel,  in  their  petition  for  a  rehearing,  miscon- 
ceive the  ground  upon  which  the  opinion  is  made  to  rest.  It 
is  not  conceded  by  this  court  that  the  loss  of  the  shareholders 
resulted  from  the  negligence  of  the  directors;  but,  on  the  con- 
trary, that  they  acted  in  the  best  of  faith,  and  in  supervising  the 
affairs  of  the  bank  exercised  at  least  ordinary  diligence,  and  acted 
as  ordinarily  prudent  men  would  have  acted  under  like  circum- 
stances, or  with  reference  to  their  own  business  transactions. 

The  loss  of  the  shareholders  resulted  from  the  fraud  of 
Cardwell  the  cashier,  practiced  in  such  a  manner  as  to  deceive 
the  most  skillful  accountant.  Cardwell's  business  qualifi- 
cations entitled  him  to  the  place,  and  his  character  for  in- 
tegrity recommended  him  to  the  directors  and  stockholders  as 
the  person  to  whom  they  could  confide  the  management  and 
control  of  their  banking  institution.  They  were  not  the  in- 
surers of  CardwelFs  honesty,  and  when  exercising  ordinary 
diligence  with  reference  to  the  affairs  of  the  bank,  they  were 
discharging  all  the  duties  that  could  be  required  of  them  by 
the  shareholders. 

In  the  case  before  us  we  have  settled  the  rule  regulating 
the  liability  of  directors  to  stockholders,  and  not  to  stran- 
gers or  third  parties,  and  have  said  in  the  opinion  ren- 
dered that  ^Uhe  appellants  do  not  attempt  to  establish  by 
proof  that  the  directors  had  fraudulently  or  wrongfully  misap- 
plied the  funds  of  the  bank  for  their  own. use,  or  that  they  can-- 
nived  at  the  wrongful  acts  of  the  cashier,  and  the  sole  question 
is  the  degree  of  care  required  of  these  officers  in  supervising 
and  controlling  the  affairs  of  that  institution/' 
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Fraud  or  a  willful  neglect  of  duty  must  be  shown,  or,  in 
other  words,  bad  faith  or  gross  negligence  must  appear  in 
order  to  fix  the  liability.     This  has  not  been  done  in  the  case 
being  considered ;  but,  on  the  contrary,  all  the  facts  conduce 
to  show  that  the  directors  acted  in  the  management  of  the 
bank  as  ordinarily  prudent  men  would  have  acted  in  refer- 
ence to  their  own  afiairs;  and  trusting  their  cashier,  in  whom 
they  had  the  right  to   repose  the   utmost  confidence,  were 
deceived  by  a  systematic  and  ingenious  statement  of  false 
aocoantB  calculated  to    mislead    the    most   skillful   in   bank 
transactiona    Under  such   circumstances  the   directors  can 
not  and  ought  not  to  be  held  responsible. 
The  petition  for  a  rehearing  is  overruled. 


[Hie  opinions  in  the  following  two  caaes  were  suspended  by  petitions 
fiirieheariDgat  the  time  of  the  publication  of  18  Bush.] 

Case  24— MANDAMUS— November  4,1875. 

The  Auditor  v.  Holland,  &c. 

APPEAL    FROM    FRANKLIN    CIRCUIT    COURT. 
!•  "  Ak  ACr  FOB  THE  BENEFIT  OF  COMMON  8CHOOL9  IN  MARSHALL,  LlV- 

iJfGgroN,  AND  McCracken  COUNTIES,"  approved  February  23, 
1874,  authorizing  and  empowering  the  commonnschool  commissioner 
in  each  of  said  counties  "  to  draw  from  the  state  treasury  the  amount 
*od  bonded  surplus  of  school-fund  in  the  state  treasury  to  the  credit 
of  his  county,"  etc.,  is  unconstitutional. 

^  The  ooiQfoi7.fiCHOOL  system  provided  for  by  the  constitution 
^A8  IKTENDED  TO  BE  GENERAL,  govemed  and  aided  in  all  parts  of 
^e  state  in  the  same  way  and  to  the  same  extent. 

^  Tbe  General  Assembly  has  no  power  to  abdicate  its  control 
OTEa  the  school-fund,  and  abandon  to  the  county  courts  the 
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duty  and  power  which  the  constitution  imposed  upon  and  vested 
alone  in  the  legislature. 

JOHN  RODMAN  and  THOS.  K  MOSS,  attorney  -  general,  for 

APPELLANT. 

1.  The  constitution  (section  1,  article  11)  imposes  upon  the  General 
Assembly  the  duty  of  investing  the  surplus  school-fund,  and  it  has  no 
power  to  authorize  any  officer,  court,  or  person  to  draw  any  part  of  it 
from  the  treasury  for  any  purpose  whatever,  and  therefore  the  act  under 
which  the  appellee  makes  his  demand  is  unconstitutional. 

2.  **  Fund,"  as  used  in  said  section  of  the  constitution,  means  an 
invested  sum  whose  income  is  devoted  to  a  specific  object. 

*'  Invest "  means  to  so  place  that  it  will  be  safe  and  yield  a  profit. 

J.  C.  GILBERT  AND  A.  DUVALL  for  appellees. 

1.  The  uniform  construction  of  the  constitution  by  the  executives 
and  legislatures  from  1851  to  1873,  and  the  superintendents  of  public 
instruction,  and  the  auditors,  all  have  sanctioned  the  interpretation  con- 
tended for  by  appellees,  as  is  shown  by  the  Revised  Statutes,  chapter  88, 
article  1,  section  8 ;  Act  of  February  22«  1860,  Appendix  2,  Stanton's 
R  S.,  720 ;  Act  of  May  24,  1861,  Myers's  Supp.  437 ;  Act  of  February 
16.  1866;  Acts  1865-6,  47;  Act  of  March  7,  1868;  Acts  1867-8,46;  Act 
of  March  10,  1870;  Acts  1869-70,  110;  Act  of  March  6,  1872;  Acts 
1871-2,  42;  Act  of  March  28,  1873;  Acts  1873,  27 ;  Acts  1850-61,  vol.  1, 
75;  Acts  1851-62,  vol.  1,  29;  Acts  1855-6,  vol.  1,  67;  Acts  1857-8,  vol. 
1,  69 ;  Register  v.  Reid,  9  Bush,  106 ;  sec.  9,  art.  1,  chap.  18,  Oen.  Stat. 

JUDGE  GOFER  delivered  the  opinion  of  the  court. 

The  sole  question  presented  by  this  record  is  whether  an 
act  entitled  "  An  act  for  the  benefit  of  common  schools  in 
Marshall,  Livingston,  and  McCracken  counties,"  approved 
February  23,  1874,  Acts  1873-4,  page  483,  is  constitutional 
or  not.     The  act  is  in  these  words : 

"  §  1.  Be  it  enacted  by  the  General  Assembly  of  the  Common- 
wealth of  Kentucky^  That  the  common-school  commissioners 
of  Marshall,  Livingston,  and  McCracken  counties  shall  each 
be,  and  he  is  hereby,  authorized  and  empowered  to  draw  from 
the  State  Treasury  the  amount  and  bonded  surplus  of  school- 
fund  in  the  state  treasury  to  the  credit  of  his  county,  upon 
being  directed  so  to  do  by  order  of  his  county  court;    but 
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before  such  order  shall  be  made  by  court,  the  commissioner 
shall  execute  covenant  to  the  Commonwealth^  with  surety 
worth  at  least  double  the  amount  to  be  drawn,  that  he  will 
safely  keep,  invest,  or  pay  out  or  otherwise  dispose  of  said 
fund  for  common-school  purposes  in  his  county  as  the  court 
of  claims  for  his  county  may  order;  which  covenant  shall  be 
executed  in  and  approved  by  the  county  court,  and  filed  in 
the  clerk's  office  of  said  court ;  and  for  any  breach  of  the 
bond  the  county  court,  or  any  person  or  persons  aggrieved, 
may  maintain  an  action  thereon. 

"  §  2.  Upon  the  written  order  of  the  commissioner,  accom- 
panied by  a  copy  of  the  order  of  his  county  court  directing 
him  to  draw  said  fund,  it  shall  be  the  duty  of  the  Auditor  to 
draw  his  warrant  upon  the  Treasurer  for  the  full  amount  of 
sQch  surplus  due  or  belonging  to  the  county  of  the  commis- 
sioner so  ordering  the  same. 
"  §  3.  This  act  shall  take  eflFect  from  its  passage.'^ 
"  The  bonded  surplus  of  the  school-fund  in  the  state  treas- 
ury to  the  credit  of  Marshall,  Livingston,  and  McCracken 
counties,"  to  which  reference  is  made  in  the  above  act,  arose 
in  this  wise :  Ever  since  the  adoption  of  the  present  consti- 
tution the  law  has  made  it  the  duty  of  the  superintendent  of 
public  instruction  to  apportion  each  year  the  interest  and 
dividends  upon  the  school-fund  and  the  proceeds  of  taxes 
levied  for  educational  purposes,  among  the  whole  number  of 
children  in  the  state  within  the  school-ages,  as  fixed  by  law, 
and  to  place  to  the  credit  of  each  county  a  sum  bearing  the 
same  proportion  to  the  whole  fund,  to  be  distributed,  that  the 
number  of  school-children  in  such  county  bears  to  the  whole 
number  of  such  children  in  the  state.  This  was  done  in  obe- 
dience to  the  proviso  to  section  1  of  article  11  of  the  constitu- 
tion, which  provides,  among  other  things,  "  that  each  county 
shall  be  entitled  to  its  proportion  of  the  income"  of  the 
school-fund. 
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The  amount  belonging  to  each  county  having  been  thus 
ascertained,  it  came  under  the  provisions  of  another  clause  of 
the  same  proviso,  which  requires  "  that  if  any  part  of  the 
fund,  to  which  any  county  is  entitled^  is  not  called  for,  for  com- 
mon-schoo)  purposes,  it  shall  be  reinvested  from  time  to  time 
for  the  benefit  of  such  county." 

The  effect  of  these  two  provisions  is  to  require  the  distri- 
bution among  the  counties,  to  be  made  according  to  the  num- 
ber of  school-children  in  each,  but  the  counties  are  only  enti- 
tled to  draw  out  of  the  treasury  that  portion  of  the  fund 
apportioned  to  them  which  is  due  to  districts  in  which  schools 
have  been  kept  according  to  law,  and  that  portion  due  such 
districts  as  have  not  caused  schools  to  be  taught  can  not  be 
called  for,  and  is  required  to  be  reinvested  for  the  benefit  of 
the  county.  In  nearly  all  the  counties  a  greater  or  less  num- 
ber of  districts  failed  each  year  to  have  schools  taught,  and 
the  money  due  to  such  district  being  on  that  account  uncalled 
for,  remained  to  the  credit  of  the  counties  respectively,  and 
ll  in  obedience  to  the  direction  of  the  constitution  to  reinvest 

the  money  not  called  for,  for  the  benefit  of  the  county  entitled 
to  it,  the  legislature  made  it  the  duty  of  the  board  of  educa- 
cation  to  transfer  the  amount  to  the  sinking  fund,  and  re- 
quired the  governor  to  execute  the  bond  of  the  state,  bearing 
interest  at  six  per  cent,  for  the  aggregate  amount  thus  trans- 
ferred, payable  to  the  board  of  education,  and  specifying  the 
amount  belonging  to  each  county. 

The  annual  interest  on  the  bonded  surplus  of  each  county 
has  been  paid,  and  each  year  added  to  the  share  apportioned 
to  such  county  and  distributed  with  it,  but  .the  amount  rein- 
vested as  belonging  to  the  several  counties  has  been  always 
treated  as  principal,  and  has  never  been  encroached  upon  ex- 
cept to  pay  for  schools  which  had  been  taught  according  to 
law,  but  from  some  cause  were  not  properly  reported  before 
the  surplus  was  reinvested,  and  then  only  to  the  extent  to 
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which^  bat  for  the  failure  of  some  of  the  common -school 
officers  properly  to  report,  would  have  been  called  for  before 
the  reinvestment  was  made. 

The  fund  thus  created  and  invested  as  belonging  to  Mar- 
shall, Livingston,  and  McCracken  counties  is  the  fund  now 
sought  to  be  withdrawn. 

It  arose  out  of  the  income  from  the  common-school  fund, 
and  from  taxes  levied  for  educational  purposes,  and  the  power 
of  the  legislature  over  it  is  limited  in  the  same  way  and  to 
the  same  extent,  at  least,  to  which  its  power  over  the  income 
from  the  principal  of  the  school  -  fund  and  the  proceeds  of 
taxes  levied  for  school  purposes  is  limited,  and  it  may  be  that 
it  has  by  reinvestment  became  an  inviolate  fund,  only  the 
interest  or  income  from  which  can  be  authorized  to  be  with- 
drawn and  used,  but  whether  it  has  become  capital  and  passed 
beyond  the  control  of  the  legislature  except  for  reinvestment 
and  preservation  for  the  benefit  of  the  counties  respectively, 
it  is  not  necessary  now  to  decide. 

The  constitution  provides  that  the  original  school  -  fund, 
together  with  any  sum  which  has  been  or  may  be  raised  "  by 
taxation  or  othermse^  for  purposes  of  education,  shall  be  held 
inviolate,  for  the  purpose  of  sustaining  a  system  of  common 
schools.  The  interest  and  dividends  of  said  funds,  together 
with  any  sum  which  may  be  produced  for  that  purpose  by 
taxation  or  otherwisey  may  be  appropriated  in  aid  of  common 
schools,  but  for  no  other  purpose."     (Sec.  1,  art.  11,  Con.) 

In  Halbert  v.  Sparks,  9  Bush,  259,  this  court  said :  "  The 
General  Assembly  has  the  undoubted  power  to  pass  laws 
i^egulating  the  manner  in  which  the  common-school  fund  shall 
be  devoted  to  the  purposes  for  which  it  has  been  set  apart, 
but  these  laws,  as  far  as  practicable,  should  be  general  in  their 
application.  Special  legislation  which  does  not  come  in  aid 
of  the  general  system,  or  to  relieve  against  hardships  growing 
out  of  its  provisions,  or  the  neglect  or  default  of  the  oiBBcers 
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by  whom  it  is  administered^  and  especially  such  as  interferes 
with  those  oiBBcers  in  the  discharge  of  their  duties,  or  takes 
from  them  the  right  to  control  the  funds  set  apart  to  the 
counties  and  districts  for  which  they  are  acting,  is  calculated 
to  destroy  the  system  of  common  schools  which  the  constitu- 
tion declares  shall  be  maintained.'^ 

The  act  in  question  is  a  special  act,  and  does  not  come  in 
aid  of  the  general  system,  or  to  relieve  against  its  hardships, 
or  the  neglect  or  default  of  the  officers  by  whom  it  is  admin- 
istered. So  far  from  being  in  aid  of  the  general  system  it  is 
subversive  of  it.  It  does  not  require  the  county  courts  to 
apply  the  fund  in  aid  of  common  schools,  or  to  invest  it  for 
the  benefit  of  such  schools.  No  direction  whatever  is  given 
as  to  the  time  or  manner  of  disposing  of  the  fund.  The 
school  commissioners  are  required  to  execute  covenants  that 
they  will  ^^  safely  keep^  invest,  or  pay  oxd,  or  otherwise  dispose 
of  said  fund  for  common-school  purposes  in  his  county  as  the 
court  of  claims  for  his  county  may  order. ^^ 

What  is  to  be  done  with  the  fund  until  ordered  by  the 
county  court  to  be  invested  or  paid  out,  or  otherwise  disposed 
of  for  common-school  purposes,  the  act  does  not  provide,  but 
the  constitution  requires  it  to  be  invested. 

How  the  fund  is  to  be  used  when  the  court  of  claims  shall 
direct  it  to 'be  paid  out  for  school  purposes,  the  act  fails  to 
provide,  while  the  constitution  provides  that  it  shall  only  be 
used  in  aid  of  common  schools,  which  means,  as  decided  in 
Halbert  v.  Sparks,  a  general  system  of  common  schools. 

That  the  system  of  common  schools  provided  for  by  the 
constitution  was  intended  to  be  general,  governed  and  aided 
in  all  parts  of  the  state  in  the  same  way  and  to  the  same  ex- 
tent, does  not  admit  of  doubt.  Not  only  was  the  system  in- 
tended to  be  general  and  uniform,  but  it  was  intended  to  be 
controlled  by  the  legislature. 

The  act  in  question,  even  if  it  could  be  construed  to  require 
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the  county  courts  to  apply  the  fund  directed  to  be  paid  to 
their  school  commissioners  in  aid  of  common  schools  in  their 
respective  counties,  does  not  require  that  it  should  be  distrib- 
uted ratably  among  the  several  districts,  and  there  is  nothing 
in  the  act  to  prevent  the  whole  from  being  turned  over  to  a 
single  district. 

But  it  can  not  be  construed  to  make  it  the  duty  of  the 
courts  ever  to  order  the  fund  to  be  used  for  school  purposes, 
or  to  prevent  them  from  ordering  it  to  be  invested  in  bank  or 
railroad-stock,  or  from  requiring  it  to  be  loaned  to  the  county 
court  to  be  used  for  ordinary  purposes. 

The  General  Assembly  has  no  power  thus  to  abdicate  its 
control  over  the  fund  and  abandon  to  the  county  courts,  to  be 
performed  or  not  at  their  pleasure,  the  duty  and  power  which 
the  constitution  Jias  imposed  upon,  and  vested  alone  in  the 
legislature. 

If  this  act  be  constitutional,  the  aggregate  sum  of  $301,- 
123.08  for  which  the  board  of  education  now  holds  the  bond 
of  the  state  for  surplus  not  called  for,  for  school  purposes, 
will  pass,  under  section  9,  article  1,  chapter  18  of  the  General 
Statutes,  which  contains  similar  provisions,  into  the  hands  of 
the  several  county  courts  in  the  state,  and  instead  of  having 
one  general  system  of  common  schools,  governed  by  general 
laws  and  under  the  control  of  the  oiBcers  of  the  common 
schools,  there  may  be  as  many  systems  as  there  are  counties ; 
or  the  fund  devoted  by  the  constitution  to  the  support  of 
common  schools  may  be  applied  or  not,  as  may  buit  the  will 
or  the  convenience  of  the  several  county  courts. 

Another  feature  oi'  the  act,  which  is  worthy  of  notice,  is 
that  it  assumes,  contrary  to  the  fact,  that  the  bonded  surplus 
is  in  the  treasury  when  it  is  in  the  sinking-fund,  and  as  the 
commissioners  of  that  fund  are  not  required  to  pay  it,  it  must 
be  paid,  if  at  all,  out  of  the  revenue  proper,  which  the  act 
ehows  was  not  intended. 
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For  the  reasons  indicated  we  are  of  the  opinion  that  the 
auditor  properly  refused  to  issue  his  warranty  and  that  the 
court  erred  in  overruling  his  demurrer  to  the  appellees^  peti- 
tion. The  judgment  is  therefore  reversed,  and  the  cause  is 
remanded  with  directions  to  sustain  the  demurrer  and  dismiss 
the  petition. 


Case  25— PETITION— Novebibee  17. 

Booker,   &c.  v.   Carlile,   &c. 

APPEAL  FROM  GREEN  CIBCUrr  COURT. 
1.   A  DEVISE    OF  LAND  TO    ONE  FOR  THE  BENEFTT  OF  OTHERS    Creates 

a  trust  in  favor  of  the  beneficiaries,  and  a  levy  and  sale  of  the  land 
so  held,  under  an  execution  against  the  trustees,  passes  no  title  to 
the  purchaser  as  against  the  beneficiaries. 

The  purchaser  in  such  a  case  is  not  an  innocent  purchaser. 

But  the  purchaser  is  entitled  to  such  interest  as  the  trustee  may 
have  acquired  in  the  land  by  descent  from  one  of  the  beneficiaries. 

EDWARDS  &  SEYMOUR,  D.  T.  TOLES,  and  D.  HUDSON  for 

APPELLANTS. 

1.  The  words  used  in  the  will  were  sufficient  to  create  a  trust.  (Hill 
on  Trustees,  65.) 

2.  Upon  the  death  of  all  the  beneficiaries  in  the  trust-estate,  it  de- 
scended to  their  heirs-at-law  respectively.  (Gill's  heirs  v.  Logan's  heirs, 
II  B.  Mon.  233.) 

8.  The  rents  and  profits  arising  from  the  hire  and  use  of  the  land 
since  the  death  of  all  the  beneficiaries,  pass  in  the  same  proportions  as 
the  interests  in  the  land  and  to  the  same  persons. 

W.  H.  CHELF  FOR  APPELLEES. 

The  will  vested  the  absolute  title  to  the  land  in  Y.  O.  Booker,  subject 
to  the  life-estate  or  right  to  the  support  out  of  the  same  of  the  three 
nieces  of  the  testator,  and  therefore  the  execution-sale  vested  the  abso- 
lute title  in  the  purchaser,  subject  to  the  interests  of  the  nieces.  (2 
Story's  Eq.,  sec.  977 ;  White's  heirs  v.  Prentiss,  8  Mon.  506 ;  lb.  454.) 
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JUDGE  ELLIOTT  delxyebed  the  opinion  of  the  cx)nRT. 

On  the  25th  of  July,  1845,  John  B.  Winston  made  and 
executed  his  last  will  and  testament,  and  that  part  of  it  devis- 
ing his  real  estate  is  in  the  following  language :  "  I  give  and 
bequeath  to  my  sister,  Mary  Booker,  the  tract  of  land  on 
which  she  now  lives,  in  the  county  aforesaid  (meaning  Green 
County),  supposed  to  contain  one  hundred  and  eighteen  acres, 
for  and  during  the  time  of  her  natural  life,  and  at  or  after  her 
death  the  title  of  said  land  to  be  vested  in  Yelverton  O. 
Booker,  for  the  support  and  benefit  of  her  daughters  Ann  R. 
fiucker,  Sarah  A.  Jefferson,  and  Mary  M.  Booker;  and  in 
case  the  said  Yelverton  O.  Booker  shall  depart  this  life  before 
the  death  of  my  sister  Mary,  then,  and  in  that  event,  the 
title  of  the  land  to  vest  in  the  daughters  hereinbefore  named ; 
and  further,  it  is  my  will  and  desire  that  my  brother,  William 
Winston,  live  with  and  have  a  home  with  my  sister  Mary  on 
said  land,  so  long  as  she  may  live,  in  the  same  manner  that 
he  has  lived  with  the  family ;  and  in  case  my  sister  Mary 
shall  die  before  my  brother  William,  then  he  is  to  live  with 
her  daughters  so  long  as  he  may  live." 

At  the  time  this  will  was  made  the  life-tenant  under  the 
will  and  her  daughters  were  residing  on  the  land.  Some  time 
after  the  making  of  his  will  John  B.  Winston  departed  this 
life,  and  his  will  was  duly  probated  by  the  Green  County 
Court,  and  some  years  after  his  death  his  sister  Mary  died, 
leaving  her  son,  Yelverton  O.  Booker,  and  her  daughters  in 
possession  of  the  land.  Soon  after  her  death  her  daughter, 
Mary  M.  Booker,  died  unmarried,  and  her  estate  descended  to 
her  two  brothers  and  three  sisters.  Then  Ann  R.  Rucker 
died,  leaving  Daniel  B.  Rucker  her  only  heir-at-law,  and 
therefore  of  the  three  daughters  mentioned  in  the  testator's 
will  Mrs.  Sarah  A.  Jefferson  only  survived,  and  resided  on  the 
land,  and  so  did  Yelverton  O.  Booker.  Yelverton  O.  Booker, 
it  seems,  became  largely  involved  in  debt,  and  about  the  year 
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1866  various  executions  issued  against  his  estate,  which  by  his 
consent  were  levied  upon  this  one-hundred-and-eighteen-acre 
tract  of  land  that  had  been  disposed  of  by  the  will  of  John 
B.  Winston,  which  tract  of  land  was  afterward  sold  by  the 
sheriff  and  bought  by  John  B.  Carlile  and  others,  under 
whose  purchase  the  appellees  claim  the  land. 

At  the  time  of  this  purchase  Sarah  A.  Jefferson  resided  on 
the  land,  which  she  continued  to  do  up  to  her  death,  which 
occurred  during  this  litigation.  Mrs.  Jefferson  also  made  a 
will,  by  which  she  devised  all  of  her  interest  in  the  land  to 
D.  E.  Booker,  T.  W.  Booker,  and  Matilda,  the  children  of 
Yelverton  O.  Booker  and  appellants  in  this  suit. 
'  The  land  having  been  purchased  by  Carlile  and  others  by 
virtue  of  their  execution-levies,  and  the  sheriff  having  made 
them  a  deed,  they  sued  Yelverton  O.  Booker  and  Sarah  A. 
Jefferson,  the  tenants  in  possession,  in  an  ordinary  action,  for 
the  possession  of  the  land,  which  was  transferred  to  equity, 
and  it  is  contended  that  the  appellees  are  entitled  to  the  land 
}[  on  two  grounds:  first,  because  by  the  will  of  John  B.  Win- 

j)  ston  the  fee  in  the  land  was  vested  in  Yelverton  O.  Booker, 

with  only  a  charge  upon  it  for  the  support  and  maintenance 
of  Ann  R.  Rucker,  Mary  M.  Booker,  and  Sarah  A.  Jefferson ; 
and  second,  because  Yelverton  O.  Booker  gave  up  the  land 
to  be  sold  under  the  executions,  by  virtue  of  which  appellees 
purchased,  and  thereby  they  are  purchasers  from  him  without 
notice  of  any  beneficial  interest  of  his  sisters;  and  as  he  held 
the  legal  title  which  they  acquired  without  notice  of  any 
outstanding  equity,  their  title  is  complete. 

It  is  further  contended,  that  as  no  words  are  used  in  the  will 
indicating  that  the  fee  in  the  land  was  devised  for  the  benefit 
of  Ann  R.  Rucker,  Mary  M.  Booker,  and  Sarah  A.  Jefferson, 
they  only  took  a  life-estate. 

We  are  of  opinion  that  by  the  will  of  Winston  the  land 
in  dispute  was  devised  to  Mary  Booker  for  life,  and  at  her 
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death  the  legal  title  was  vested  in  Yelverton  O.  Booker,  in 
trust  for  the  use  and  benefit  of  Ann  R.  Rucker,  Mary  M. 
Booker,  and  Sarah  A.  Jefferson  forever,  subject  to  a  charge 
for  the  maintenance  of  William  Winston  so  long  as  he  chose 
to  remain  with  his  nieces  on  the  farm. 

In  Gill's  heirs  v.  Logan's  heirs,  11  B.  Mon.  233,  this  court 
used  the  following  language :  When  the  title  to  land  is  con- 
veyed to  a  trustee,  without  any  specification  of  the  duties  of 
the  trustee  or  the  rights  of  the  beneficiaries,  he  holds  a  fee 
under  our  statutes  for  the  use  of  the  beneficiaries,  and  it  is 
subject  to  the  same  rules  as  to  its  limitation  and  devolution 
as  a  legal  estate,  and  though  all  the  beneficiaries  die,  the 
estate  does  not  revert  but  passes  by  descent. 

We  think  it  is  plain  that  the  testator  intended  to  and  did 
devise  his  entire  estate  in  the  land  to  Y.  O.  Booker  in  trust  for 
the  benefit  of  his  three  nieces ;  and  if  any  doubt  existed  as  to 
his  meaning,  we  think  it  was  removed  when  he  directed  that 
should  the  life-tenant  outlive  Yelverton  O.  Booker,  then  the 
legal  title  should  vest  in  his  three  nieces,  to  whom  he  had 
devised  the  beneficial  interest,  and  when  he  also  directed  that 
his  brother  William  should  remain  with  his  sister  Mary,  the 
life-tenant  on  the  farm,  during  her  life,  and  if  he  outlived 
her  he  should  remain  with  her  daughters. 

If  the  testator  vested  the  title  in  Yelverton  O.  Booker 
and  only  encumbered  it  with  the  support  and  maintenance  of 
Ann  Bucker,  Mary  M.  Booker,  and  Sarah  A.  Jefferson,  he 
would  have  directed  that  his  brother  William  remain  with 
Yelverton,  and  be  supported  by  him,  for  the  nieces  would 
have  had  nothing  with  which  to  support  him.  We  are  also 
of  opinion  that  the  purchasers  at  the  execution-sale  were  not 
innocent  purchasers  without  notice,  because  the  title  to  the 
land  levied  on,  which  was  the  will  of  Winston,  indicates  that 
the  defendant  in  the  execution  had  nothing  but  a  legal  title, 
which  he  held  in  trust  for  his  nieces,  and  because  Mrs.  Jeffer- 
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son  was  in  possession  of  the  land,  which  was  notice  of  her 
claim. 

But  the  appellees  are  entitled  to  one  fifteenth  of  the  land 
in  dispute,  being  the  interest  inherited  by  Y.  O.  Booker  from 
his  sister  Mary. 

Wherefore  the  judgment  is  reversed,  and  cause  remanded 
for  further  proceedings  consistent  with  this  opinion. 


DECISIONS 


07  THS 


COURT  OF  APPEALS  OF  KENTUCKY. 


SEPTEMBER  TERM,  1878. 


Case  1  — INDICTMENT— September  7. 

Wilson  V.  Comnionwealth. 

APPEAL    FROM    M'CRACKEN    CIRCUIT    COURT. 

1.  Ajt    Indictment  against  a  merchant  for  selling  spirituous 

i^QUOBS  without  A  LICENSE  must  Contain  a  statement  of  the 
acts  oonatitnting  the  offense. 

2.  The  general  charge  that  a  merchant  has  told  whisky,  etc.,  without  stating 

to  ^whoin  the  sale  was  made,  is  too  general. 

An  indictment  charging  that  *'  £  K.  Wilson,  on  the  18th  day  of 
Jmnuary,  1878,  in  McCracken  County,  did  unlawfully,  he  being  a 
merchant  in  Paducah,  Ky.,  sell  spiiituous  liquors,  viz.  whisky, 
l>r&ndy,  and  gin,  at  his  store,  in  said  city,  without  having  obtained 
a.  license  to  sell  such  spirituous  liquors,"  is  too  general,  and  is  held  to 

insufficient. 


I^HEY  BOYD  for  appellant. 

I .  An  indictment  charging  a  merchant  with  the  offense  of  selling 
liquors  without  license,  without  charging  to  whom  the  same  was  sold,  is 
too  uDcertain  and  indefinite.  (Commonwealth  v.  White,  18  B.  Mon.  492.) 

Tif  06.  E^  M038,  attorney-general,  for  appellee. 

1.   The  indictment  is  good  because  it  charges  defendant  with  being  a 
and  selling  without  a  license.    (Herine  v.  Commonwealth,  IS 
I,  295;  Hainline  v.  Commonwealth,  13  Bush,  350.) 


A.  VlEAhj  commonwealth's  attorney,  on  SABCE  SIDE. 

1.   I>niggifltB  may  sell,  without  a  license,  in  good  faith,  in  quantities 
than  a  quart  for  medicinal  purposes    (Anderson  v.  Commonwealth, 
9  Bofib,  569.) 
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2.  A  verdict  of  conviction  can  not  be  reversed  because  the  verdict  is 
not  sustained  by  the  evidence.  (Tipper  v.  Commonwealth,  1  Met  9; 
Johnson  v.  Ck>mmon wealth,  9  Bush,  225;  Eean  v.  Commonwealth,  10 
Bush,  191.) 

3.  The  offense  committed  by  a  merchant  consists  in  9dUng^  and  not  in 
selling  to  a  particular  person  or  class  of  persons.  (Mainline  v.  Com- 
monwealth, 13  Bush,  351.) 

JUDGE  ELLIOTT  delivered  the  opinion  of  the  ooubt. 

This  indictment  charges  that  "  E.  K.  Wilson,  on  the  18th 
day  of  January,  1878,  in  McCracken  County,  did  unlawfully, 
he  being  a  merchant  in  Paducah,  Ky.,  sell  spirituous  liquors, 
viz.  whisky,  brandy,  and  gin,  at  his  store  in  said  city,  and, 
too,  without  having  obtained  a  license  to  sell  such  spirituous 
liquors;"  and  the  principal  question  for  consideration  is 
whether  the  offense  charged  is  sufficiently  described. 

In  the  case  of  the  Commonwealth  v.  White  (free  negro), 
who  was  indicted  under  a  statute  that  made  it  penal  for  a 
free  negro  to  sell  spirituous  liquors,  the  indictment  charged  that 
White, "  a  free  man  of  color,  on  the  1st  day  of  July,  1857,  in 
the  county  aforesaid,  did  unlawfully  sell  whisky,  brandy,  and 
other  spirituous  liquors."  On  an  appeal  in  that  case  this 
court  decided  that  the  indictment  was  not  good,  but  was 
insufficient,  because  the  Criminal  Code  requires  that  an  indictr- 
ment  shall  contain  a  statement  of  the  acts  constituting  the 
offense,  with  the  particular  circumstances  of  the  offense 
charged,  where  they  are  necessary  to  constitute  a  complete 
offense. 

The  general  charge  that  a  merchant  has  sold  whisky,  etc., 
without  a  license  so  to  do,  without  stating  to  whom  the  sale 
was  made,  is  too  general^  as  it  does  not  inform  the  defendant 
with  reasonable  certainty  of  the  offense  charged,  and  the 
record  of  conviction  would  not  be  a  safe  reliance  against 
another  indictment  for  the  same  offense. 

Wherefore  the  judgment  is  reversed,  and  cause  remanded 
with  directions  to  dismiss  the  indictment. 
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Case  2— INDICTMENT--Sbptember  7. 

Young  V.  Commonwealth. 

appeal  from  meade  circuit  court. 

1.  County  courts  have  no  power  to  grant  licenses  to  retail 
UQUOBS  in  any  given  locality  after  the  local-option  law  has  gone 
into  effect  in  that  locality  in  consequence  of  a  popular  vote,  and 
such  licenses  are  void. 

1  Ox  THE  trial  of  A  PROSECUTION  FOR  VIOLATING  THE  LOCAL-OPTION 

LAW,  it  is  competent  to  prove  that  a  majority  of  the  legal  voters 
voting  on  the  question  whether  liquors  shall  be  sold  in  any  city, 
town,  or  district  did  not  vote  against  such  sale ;  but  it  is  not  compe- 
iaU  to  prove  by  parol  evidence  that  the  requisite  number  of  notices 
were  not  posted,  or  that  they  were  not  posted  the  length  of  time 
before  the  election  that  the  act  required. 
S.  When  an  order  dtrecUng  the  election  to  be  hdd^  and  a  certificaie  of  the 
rmU  are  produced^  and  found  in  substantial  compliance  with  the 
requirements  of  the  act,  the  local-option  law  is  prima  facie  in  force 
in  the  city,  town,  or  district  to  which  the  order  and  certificate 
relate,  and  the  only  question  open  for  inquiry  is  whether  a  major- 
ity of  the  legal  votes  cast  in  said  election  was  cast  against  such 
Bale,  and  on  this  issue  the  burden  is  on  the  defendant. 

4.  When  the  local-option  law  takes  effect  in  a  given  locality, 

it  becomes  operative  as  a  whole,  and  suspends  pro  tanto  all  in^on- 
ostent  laws  relating  to  the  same  subject,  and  any  one  violating  that 
itw  must  be  prosecuted  and  punished  under  its  provisions,  and 
not  under  the  provisions  of  the  general  law. 

5.  A5  indictment  under  the  local-option  law  should  be  drawn  as 

indicated  in  the  opinion  in  this  case. 

D.  R.  MURRAY  for  appellant. 

While  one  in  possession  of  license  issued  by  the  county  court  would 
be  liable  to  the  penalties  for  an  infraction  of  the  local-option  law,  he 
woald  be  protected  by  such  license  from  the  penalties  of  the  general 

THOS.  E  MOSS,  attorney-general,  for  appellee. 

JUDGE  GOFER  deuvered  the  opinion  of  the  court. 

The  appellant  was  indicted  in  the  Meade  Criminal  Court 
in  December,  1876,  for  the   oflfense   of  keeping  a  tippling- 
VoL.  XIV.— 12 
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house  ^'  in  said  county.'^  The  indictment  was  in  the  usual 
form^  and  did  not  allege  at  what  particular  place  in  the  county 
the  alleged  offense  was  committed. 

The  Commonwealth  introduced  evidence  establishing  a 
prima  fade  case,  and  the  appellant  read  in  evidence  a  license 
granted  to  him  by  the  Meade  County  Court  licensing  him 
to  keep  a  tavern  at  his  house  in  Garnettsville^  in  said  county, 
with  the  privilege  of  retailing  licjuore  therein,  covering  the 
time  embraced  by  the  indictmeiiY  and  evidence  for  the  prose- 
cution. 

The  Commonwealth  then  put  in  evidence  from  the  order- 
book  of  the  county  court  a  certificate  of  the  county  judge, 
county  clerk,  and  sheriff  of  Meade  County  certifying  that 
"  at  an  election  held  in  district  No.  5,  Garnettsville,  in  said 
county,  on  Saturday,  the  1st  day  of  May,  1875^  being  a  gen- 
eral election,  and  the  sense  of  the  qualified  voters  of  said 
district  being  taken  on  the  question,  'Are  you  in  favor  of  the 
sale  of  spirituous,  vinous,  or  malt  liquors  in  this  district,' 
upon  due  comparison  and  addition  the  vote  stood  thus :  For, 
116  votes;  against,  158  votes." 

The  appellant  then  introduced  and  read  the  order  of  the 
county  court  ordering  the  election  to  be  held,  and  offered  to 
prove  that  only  four  notices  of  the  election  had  been  posted 
in  the  district,  and  that  they  were  not  posted  as  much  as 
twenty  days  before  the  day  of  the  election.  To  this  evidence 
the  Commonwealth  objected,  and  the  objection  was  sustained. 

The  court  instructed  the  jury  in  substance  that  the  license 
read  to  them  afforded  the  defendant  no  protection,  and  that 
if  he  had,  between  the  20th  of  November  and  the  20th  day 
of  December,  1876,  sold  spirituous  liquors  or  wine,  or  a  mix- 
ture of  either,  in  a  house  in  Garnettsville,  to  be  drunk  in  the 
house  where  sold  or  on  premises  adjacent  thereto,  or  so  sold, 
and  the  same  was  drunk  in  the  house  where  sold  or  on  adja- 
cent premises,  they  should  find  him  guilty,  if  he  so  sold  as  often 
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as  twice,  of  keeping  a  tippling-house,  and  if  he  sold  but  once, 
of  retailing  merely. 

The  jury  returned  a  verdict  of  guilty  of  keeping  a  tippling- 
hoiise,  and  the  court  rendered  judgment  thereon  for  $60,  the 
fine  prescribed  by  the  General  Statutes  for  that  offense. 

From  that  judgment  this  appeal  is  prosecuted. 

The  act  of  assembly  generally  called  the  "  local  -  option 
law"  (Bullitt  &  Feland's  Statutes,  946),  provides  in  sections 
1,  2,  3,  and  4,  for  the  holding  of  elections  in  cities,  towns, 
and  civil  districts  on  the  order  of  the  county  court,  made  pur- 
suant to  the  petition  of  not  less  than  twenty  legal  voterr 
of  sach  city,  town,  or  district  for  the  purpose  of  taking  the 
sense  of  the  legal  voters  thereof  upon  the  proposition  whether 
or  not  spirituous,  vinous,  or  malt  liquors  shall  be  sold  therein ; 
and  section  6  provides  that  if  it  shall  be  found  that  a  majority 
of  the  legal  votes  cast  at  the  election  provided  for  in  the  pre- 
ceding sections  was  given  against  the  sale  of  spirituous, 
TinoQs,  or  malt  liquors,  it  shall  be  the  duty  of  the  examining 
board  to  certify  thaifadj  which  certificate  shall  be  delivered 
to  the  county  clerk,  and  by  him  safely  kept  until  the  next 
regnkr  term  of  the  county  court,  at  which  term  the  county 
judge  shall  have  the  same  spread  on  the  order-book  of  his 
court,  and  said  entry  of  the  certificate  in  the  order-book,  or  a 
certified  copy  thereof,  shall  be  prima  JoGie  evidence  in  all 
prosecutions  under  said  act. 

Section  6  provides  that  '^  after  the  entry  of  the  certificate 
of  the  examining  board,  as  above  provided  for,  in  the  order- 
hook  of  the  county  court,  it  shall  be  unlawful  for  any  person 
to  sell  any  spirituous,  vinous,  or  malt  liquors  in  said  district, 
town,  or  city  to  any  person ;  and  any  person  who  sells  any 
such  liquors  in  said  district,  town,  or  city  shall,  upon  convic- 
tion, be  fined  the  sum  of  not  less  than  $25  nor  more  than 
llOO  for  each  offense.^' 

The  appellant  contends  that  inasmuch  as  the  general  law 
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empowers  thie  county  court  to  grant  tavern-licenses,  with  the 
privilege  of  retailing  liquors,  and  the  "  local  -  option  law" 
does  not  declare  that  no  such  license  shall  be  granted  after 
there  has  been  a  vote  against  the  sale  of  liquors  in  any  given 
locality,  a  license  granted  after  that  event  is  valid  until  re- 
versed or  annulled  by  a  direct  proceeding. 

The  act  declares  that  after  the  certificate  of  the  board  of 
examiners  is  entered  on  the  order-book  of  the  county  court,  it 
shall  be  unlawful  for  any  person  to  sell  liquors  in  the  district, 
town,  or  city  to  which  the  certificate  applies.  This  language 
is  plain,  and  needs  no  construction.  That  which  the  law 
denounces  as  unlawful  can  not  be  made  lawful  by  a  license 
granted  by  the  county  court.  Such  license  is  void,  and  can 
not  afford  protection  against  the  penalties  denounced  by  law 
against  those  guilty  of  the  forbidden  act. 

It  is  also  contended  that  the  election  and  certificate  are 
void  if  the  requirements  of  the  act  were  not  strictly  pursued 
in  all  matters  relating  to  the  election,  and  that  as  it  is  pro- 
vided that  the  certificate  when  entered  on  the  order-book  of 
the  county  court  is  prima  facts  evidence,  it  is  competent  to 
introduce  parol  evidence  on  the  trial  of  prosecutions  for  vio- 
lating the  act  to  show  that  its  provisions  were  not  complied 
with,  and  that  it  therefore  never  went  into  operation  in  con- 
sequence of  the  vote. 

The  only  facts  required  to  be  certified  by  the  examining 
board  are  that  an  election  was  held  to  take  the  sense  of  the 
qualified  voters  of  the  district,  town,  or  city,  upon  the  ques- 
tion whether  or  not  spirituous,  vinous,  or  malt  liquors,  should 
be  sold  therein,  and  that  the  majority  of  the  legal  votes  cast 
were  against  such  sale.  As  these  are  the  only  facts  required 
to  be  certified,  they  are  the  only  facts  of  which  the  certificate 
is  any  evidence  at  all. 

It  would  therefore  be  competent  to  prove  that  the  certifi- 
cate is  untrue  in  either  or  both  of  these  respects,  but  it  is  not 
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competent  to  prove  by  parol  evidence  that  the  requisite  nrmt- 
ber  of  notices  were  not  posted,  or  that  they  were  not  posted 
the  length  of  time  before  the  election  that  the  act  requires. 
No  provision  is  made  for  any  inquiry  into  these  questions. 
And  when  an  order  of  the  county  court  directing  the  election 
to  be  held,  and  a  certificate  of  the  result  are  produced  and 
found  in  substantial  compliance  with  the  requirements  of  the 
act,  the  "  local-option  law  "  is  prima  facie  in  force  in  the  dis- 
trict, town,  or  city  to  which  the  order  and  certificate  relate, 
and  the  only  question  open  for  inquiry  is,  whether  a  majority 
of  the  legal  votes  cast  in  said  election,  that  is,  for  and  against 
the  sale  of  liquors,  was  cast  against  such  sale. 
On  this  issue  the  burden  is  on  the  defendant. 
But  we  are  of  the  opinion  that  in  localities  where  the  people 
have  voted  against  the  sale  of  liquor  the  act  becomes  operative 
as  a  whole,  and  suspends  pro  tanto  all  inconsistent  laws.    Being 
in  force  in  precinct  No.  5,  in  Meade  County,  it  at  the  same  time 
deprived  the  appellant  of  the  protection  his  license  M'ould  oth- 
erwise have  given  him,  and  relieved  him  from  liability  to  the 
penalty  denounced  by  the  statute  relative  to  taverns  and  tip- 
pling-hoases.  If  he  has  violated  the  local-option  law,  he  should 
have  been  prosecuted  and  punished  under  its  provisions,  and 
consequently  had  a  right  to  have  the  fine  against  him  fixed  by 
the  jury  at  not  less  than  $25,  nor  more  than  $100,  instead  of 
having  it  fixed  by  the  court  at  $60,  as  prescribed  by  the  gen- 
eral law. 

Moreover,  as  under  the  indictment  in  this  case  the  Com- 
monwealth could  have  proved  the  keeping  of  a  tippling-house 
in  any  part  of  Meade  County,  we  think  the  appellant  could 
not  be  legally  convicted  under  it  of  an  ofiense  which  he  could 
only  have  committed  in  precinct  No.  5. 

An  indictment  under  the  act  should  charge  the  defendant 
with  the  offense  of  selling  spirituous,  vinous,  and  malt  liquors 
widiout  a  license  therefor,  and  contain  a  statement  of  the  acts 
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done  by  him  which  constitute  the  offense,  and  of  the  place 
where  the  act«  were  done,  as  in  civil  district  No.  5,  in  Meade 
County,  and  that  the  defendant  had  no  license  authorizing  him 
to  so  sell.  These  averments  are  necessary  to  notify  the  defend^ 
ant  of  the  cause  and  nature  of  the  accusation  against  him,  and 
to  enable  him  to  prepare  for  his  defense  and  to  plead  the  judg^ 
ment  in  bar  of  a  second  prosecution. 

Being  notified  by  the  indictment  of  the  place  where  the 
offense  is  alleged  to  have  been  committed,  he  will  be  bound  to 
take  notice  of  the  law  of  that  place,  and  it  will  not  be  neces- 
sary to  allege  that  the  act  is  in  operation  in  that  place,  or  the 
facts  which  show  that  it  is  in  operation.  These  may  be  proved 
on  the  trial,  not  as  constituent  parts  of  the  offense,  but  as 
showing  that  the  "  local-option  law "  was  in  operation  when 
the  acts  alleged  were  committed,  and  is  the  law  by  which  he 
is  to  be  tried. 

Judgment  reversed,  and  cause  remanded  for  further  proper 
proceedings. 


Case  3— INDICTMENT-Sept.  10. 

Clark,  &c.  v.  Commonwealth. 

APPEAL  FBOM  KENTOK  CRIMINAL  COURT. 

1.  A  fiTREET  IK  AN  INCORPORATED  TOWN  IS  NOT  A  PUBLIC  ROAD,  within 

the  meaning  of  section  41,  chapter  94,  General  Statutes,  providing 
a  punishment  for  erecting  a  fence  in  or  across  a  public  road. 

2.  The  purpresture  of  a  street  is  a  common  -  law  offense,  punishable  by 

indictment,  but  can  not  be  punished  under  an  indictment  for  ob- 
structing a  public  road,  by  virtue  of  section  41,  chapter  94,  General 
Statutes. 
8.  The  record  of  an  indictment  and  judgment  agaimt  J,  for  obstructing  a 
street,  was  not  competent  evidence  on  the  trial  of  a  subsequent  in- 
dictment against  J  and  A  for  obstructing  the  same  street. 
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BENTON  A  BENTON  for  appellants. 

1.  A  motion  in  arrest  of  judgment  should  be  sustained  when  the 
fictB  stated  do  not  constitute  the  offense  charged  in  the  indictment. 

Under  the  statute  against  eiectiDg  and  continuing  a  fence  in  a  public 
roid,  appellants  were  indicted  for  erecting  and  continuing  a  fence  in  a 
street  in  West  CoYington.  The  indictment  is  insufficient.  (Criminal 
Code,  sec.  276;  Myers's  Code,  sees.  121,  123,  125,  128;  Gen.  Stat.,  sec. 
41,  art  1,  chap.  M;  Acts  1857-8,  vol.  2,  p.  270;  Commonwealth  v.  Wal- 
ters, 6  Dana,  291 ;  Tully  y.  Commonwealth,  11  Bush,  160.) 

When  the  words  of  a  statute  are  descriptive  of  the  offense,  the  in- 
dictment should  follow  the  language,  and  expressly  charge  the  described 
oflenae  on  the  defendant,  or  it  will  be  defective.  (Commonwealth  v. 
Turner,  8  Bush,  2 ;  Commonwealth  v.  White,  18  B.  Mon.  493 ;  Common- 
wealth V.  Perrigo,  3  Met.  5;  Mount  v.  Commonwealth,  1  Duv.  90;  Rich 
T.  Commonwealth,  MS.  opinion,  December,  1856;  Clark  v.  Common- 
wealth, 16  B.  Mon.  213;  Commonwealth  v.  Magowan,  1  Met.  368.) 

1  The  fence  was  erected  in  1847.  Appellants  have  repaired  or  re- 
placed it  Repairing  or  replacing  is  not  erecting.  (Commonwealth  v. 
Macnboy,  3  Dana,  70.) 

3.  The  indictment  is  defective  because  it  was  joint;  the  proof  show- 
ing that  they  owned  separate  pieces  of  land.  (Commonwealth  v.  Mc- 
Chord,  2  Dana,  242.) 

4.  The  verdict  and  judgment  were  also  joint  and  defective.  (Bosleys 
T.  Commonwealth,  7  J.  J.  Mar.  598.) 

5.  Parol  declarations  of  a  person  in  whom  the  title  to  land  is  vested 
sre  inadmissible  as  evidence  to  defeat  that  title.  (Angell  on  Limita- 
tions, page  467 ;  McClure  v.  Winlock,  1  Bibb,  81 ;  Carpenter  v.  Carpen- 
ter, 8  Bush,  288.) 

6.  Roads  dedicated  to  the  public  as  highways  do  not  become  public 
highways  until  they  are  accepted.  (Gedge  v.  Commonwealth,  9  Bush, 
64;  8ute  v.  Carver,  5  Strob.  (South  Carolina  Law),  217;  Rex  v.  Inhab- 
itants of  Leake,  5  Bam.  A  Adol.  469 ;  Angell  on  Highways,  page  135 ; 
DilloD  on  Mun.  Cor.,  page  605.) 

7.  Liability  of  the  public  to  repair  has  been  adopted  as  the  test  to 
determine  whether  a  road  is  public  or  private.  (Teagarden  v.  McBean, 
33  Xin.  283;  State  v.  Oiegg,  2  Hill  (S.  C),  388;  Smith  v.  Einard,  2 
Hai(8.C.),642.) 

If  not  a  public  highway,  a  party  is  not  indictable  for  obstructing  it. 
(Hemphill  v.  Boston,  8  Cush.  195;  State  v.  Bradbury,  40  Maine,  154; 
Gommonwealth  v.  Low,  3  Pick.  408;  Commonwealth  v.  Belden,  13  Met 
10, 15;  SUte  v.  Richmond,  1  R.  L  49.) 

8.  The  record  of  the  former  trial  against  one  of  the  defendants  was 
not  competent  in  this  case.    (Rice's  heirs  v.  Lowan,  2  Bibb,  149 ;  Kazer 
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y.  The  State,  5  Hamm.  Bep.  280;  Park  v.  Hopkins,  2  Bail.  411;  Stand- 
iflh  V.  Parker,  2  Pick.  20.) 

THOS.  £.  MOSS,  ATTOBNET-GENERAL,  FOR  APPELLEE. 

1.  There  was  no  demurrer  below ;  it  is  therefore  too  late  to  raise  the 
objection  that  there  was  a  misjoinder  of  offenses. 

2.  There  was  a  parol  dedication  of  the  street.  (West  Covington  y. 
Freking,  8  Bush,  128.) 

JUDGE  ELLIOTT  delivered  the  opinion  op  the  court. 

The  indictment  charges  the  appellants  with  having  erected 
and  continued  a  fence  across  a  part  of  David  Street,  in  West 
Covington,  for  three  hundred  and  sixty  days. 

The  indictment  is  intended  to  punish  the  offense  defined 
by  section  41  of  chapter  94  of  the  General  Statutes,  which 
provides  that  "when  a  fence  shall  be  erected  in  or  across 
a  public  road,  the  person  erecting,  or  causing  to  be  erected, 
such  fence,  shall  pay  a  fine  of  $1  for  every  twenty-four  hours 
the  fence  shall  ^continue  in  or  across  the  road.'' 

The  jury  found  the  defendants  guilty,  and  assessed  their 
fine  at  $360,  which  was  adjudged  against  them  by  the  court, 
and  the  court  having  overruled  their  motions  in  arrest  of  the 
judgment,  and  for  a  new  trial,  they  have  appealed. 

Various  errors  are  assigned  by  appellants,  some  of  which 
we  shall  proceed  to  notice. 

During  the  progress  of  the  trial  the  appellee  was  permitted, 
over  the  objections  and  exceptions  of  appellants,  to  read  the 
record  of  an  indictment  and  judgment  against  appellant  John 
W.  Clark,  for  a  previous  obstruction  of  David  Street  by  a  fence. 

This  evidence  was  inadmissible  as  to  Alice  A.  Clark, 
because  she  was  not  a  party  to  that  litigation,  and  because 
the  record  did  not  show  that  the  purpresture  was  the  same 
complained  of  in  this  indictment.  The  trial  and  conviction 
of  appellant  John  W.  Clark,  for  the  obstruction  of  David 
Street,  was  certainly  no  evidence  that  appellant  Alice  A. 
Clark  had  committed  a  similar  offense. 
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The  town  of  West  Covington  was  incorporated  by  an  act 
of  the  legislature  approved  February  16,  1858.  By  the 
fifth  section  of  the  act  of  incorporation  it  is  provided  that 
''the  said  trustees  shall  have  power  and  authority  to  cause 
and  procure  all  the  streets  and  alleys,  market-places,  and 
lanes  in  said  city  to  be  graded,  paved,  macadamized,  or  turn- 
piked  at  the  expense  of  said  town,  as  a  majority  of  said  trus- 
tees, at  a  regular  or  called  meeting,  may  determine,  and  in 
the  same  manner  cause  such  sidewalks  to  be  graded  and 
paved,  and  with  such  materials  and  in  such  manner  as  they 
may  determine ;  and  they  shall  have  the  power,  in  like  manner, 
to  keep  the  streets  and  sidewalks  in  repair/' 

Section  41  of  chapter  94  of  the  General  Statutes,  by  its 
terms  applies  to  the  public  roads  of  this  commonwealth,  and 
although  a  street  in  a  town  is  a  public  way,  it  is  not,  in  our 
opinion,  a  public  road  in  the  meaning  of  that  section. 

The  public  roads  of  the  state  are  under  the  supervision 
and  control  of  the  county  courts,  while  the  streets,  etc.,  of 
the  towns  of  the  state  are  under  the  supervision  and  control 
of  the  board  of  trustees,  or  other  town  or  city  authorities. 

Public  roads  and  streets  are  distinct  thoroughfares  that 
are  managed  and  controlled  by  distinct  municipal  authorities, 
and  a  statute  punishing  a  purpresture  of  the  one,  will  not  by 
construction  be  extended  to  the  other  in  the  absence  of  any 
words  in  the  statute,  showing  that  such  other  was  intended  to 
be  included. 

Mr.  Dillon,  in  his  work  on  Municipal  Corporations,  says 
that  the  townships,  counties,  etc.,  of  the  United  States  have 
the  general  control  and  supervision  of  ordinary  public  high- 
ways, while  in  towns  and  cities  such  control  is  usually  con- 
ferred on  their  corporate  authorities,  but  he  is  frank  to  con- 
fess that  the  question  as  to  when  the  jurisdiction  of  the  one  is 
excluded  by  the  charters  of  the  other  is  a  nice  and  difficult 
one.     (Dillon  on  Municipal  Corporations,  sec.  534.)     And  he 
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refers  to  various  decisions  where  it  has  been  settled  that  county 
courts  have  no  authority  to  open  up  roads  through  incorpo- 
rated towns.  It  has  also  been  settled  that  an  act  of  the  legis- 
lature^ authorizing  the  county  court  to  lay  off  such  public 
roads  within  the  county  as  are  deemed  proper,  does  not  give 
authority  to  lay  off  or  establish  streets  in  an  incorporated 
town  because,  say  these  decisions,  a  highway  is  not  a  street, 
either  technically  or  in  common  parlance.  (Cowan's  case,  1 
Overton  (Tenn.),  311 ;  Indianapolis  v.  Cross,  7  Ind.  9;  La- 
fayette V.  Jenners,  10  Ind.  74.)  It  has  also  been  decided 
that  statutes  in  relation  to  public  highways  do  not  apply  to 
incorporated  towns  and  cities  (Dillon  on  Municipal  Corpo- 
rations, sec.  535);  and  in  New  Jersey  it  was  held  that  the  gen- 
eral road-acts  of  the  state  do  not  apply  to  incorporated  towns 
having  authority  to  regulate  and  improve  their  streets,  etc. 

The  statute  under  which  appellants  were  convicted  is  highly 
penal,  and  should  not  be  so  extended  by  construction  as  to  in- 
clude offenses  not  covered  by  the  ordinary  import  of  the  lan- 
guage used. 

It  can  not  be  doubted  that  the  obstruction  of  a  street  is  a 
common-law  offense,  and  that  such  purpresture  can  be  pun- 
ished by  indictment;  but  it  can  not  be  punished  under  an  in- 
dictment for  obstructing  a  public  road  by  virtue  of  section  41 
of  chapter  94  of  the  General  Statutes,  as  that  section  only 
applies  to  the  public  roads  outside  of  the  towns  and  cities 
of  the  state. 

Wherefore  the  judgment  is  reversed,  and  cause  remanded 
with  directions  to  sustain  the  motion  of  appellants  in  arrest 
of  judgment,  and  to  dismiss  the  indictment. 
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Case  4— INDICTMENT— Sept.  11. 

Anderson  v.  Commonwealth. 

APPEAL  FROM  M'LEAN  CRIMIKAL  COURT. 

1.  Thb  CorRT  OP  Appeals  has  no  jurisdiction  in  penal  actions 
and  proaecations,  unlets  the  judgment  be  for  a  fine  exceeding- t^t  or 
fur  impriBonment  exceeding  thirty  days ;  or  if  the  judgment  be  for 
the  defendant,  in  cases  in  which  a  fine  exceeding  $CiO,  or  confine- 
ment exceeding  thirty  days;  might  have  been  inflicted.  (Crim.  Code, 
1877,  sec.  347.) 

Appeal  by  defendant,  from  a  jtidgment  imposing  a  fine  of  $50,  on  an 
indictment  for  selling  spirituous  liquors  to  a  minor,  for  want  of 
jurisdiction,  is  dismissed, 

JONSON  &  ROBINSON  for  appellant. 

L  While  it  would  seem,  from  section  347  of  the  Criminal  Code,  that 
this  court  has  no  jurisdiction  of  this  appeal,  Commonwealth  v.  Davia, 
12  Bosh,  240,  settles  the  question  that  it  has  jurisdiction. 

THOMAS  E.  MOSS,  attorney-general,  for  appellee. 

JUDGE  ELLIOTT  delivered  the  opinion  op  the  court. 

This  indictment  charges  the  appellant  with  having  given 
tDd  sold  spirituous  liquors  to  Peter  Belt,  an  infant,  and  not 
the  child  of  appellant,  without  the  written  consent  of  the 
&tber  or  guardian  of  the  infant. 

On  the  trial  the  appellant  was  found  guilty  and  judgment 
rendered  against  him  for  $50,  and  the  first  question  to  be  con- 
sidered L<i,  has  this  court  jurisdiction  of  this  case  on  appeal. 
By  section  347  of  the  Criminal  Code  of  1877  it  is  provided 
that  "the  Court  of  Appeals  shall  have  appellate  jurisdiction 
in  penal  actions  and  prosecutions  for  misdemeanors  in  the  fol- 
lowing cases  only,  viz.  If  the  judgment  be  for  a  fine  of  $50, 
or  for  imprisonment  exceeding  thirty  days,  or  if  the  judgment 
be  for  the  defendant  in  cases  in  which  a  fine  exceeding  $50,  or 
oonfinement  exceeding  thirty  days,  might  have  been  inflicted.'' 
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As  this  is  the  last  legislative  act  defining  this  court's  juris- 
diction in  penal  cases,  it  amounts  to  a  revocation  of  the  pre- 
vious legislation  on  the  subject,  and  as  the  fine  assessed  in  this 
case  did  not  exceed  $50,  this  court  has  no  jurisdiction  of  this 
case  on  appeal. 

It  is,  however,  stated  by  appellant's  counsel  that  in  the 
case  of  the  Commonwealth  v.  Davis  this  court  ruled  in  favor 
of  jurisdiction  in  a  similar  case.  (See  12  Bush,  240.)  It  will 
be  seen  by  an  examination  of  that  case  that  it  was  decided  at 
the  September  Term  of  this  court,  1876,  which  was  before  the 
Code  of  1877  went  into  efi*ect,  and  under  the  laws  then  in 
force  this  court  had  jurisdiction  in  such  cases. 

Wherefore  the  appeal  in  this  case  is  dismissed. 


Case  6— PETITION  ORDINARY— September  11. 

Claxon  V.  Demaree. 

APPEAL     FROM    HENRY    CIRCUIT    COURT. 

1.  If  by  mistake  a  note  is  executed  for  too  large  an  amount,  in 
a  suit  on  the  note  the  defendant  may  answer  and  set  up  and  plead 
the  mistake  as  a  good  defense  to  the  action. 

CARROLL  &  BARBOUR  for  appellant. 

1.  The  execution  of  the  new  note  was  not  a  payment  of  the  original. 
(Shipp  V.  Haskin,  4  Dana,  616.)  This  case  differs  essentially  from  Mont- 
gomery y.  Armstrong,  5  J.  J.  Mar.  176. 

WEBB  &  MASTERSON  for  appellee. 

1.  After  executing  a  new  note  to  the  assignee  in  place  of  the  old  one, 
it  is  too  late  for  the  payor  to  make  defense  upon  the  ground  that  he  had 
made  payments  to  the  original  payee  which  had  not  heen  credited  on 
the  original  note. 
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i  If  appellant  made  payments  on  the  original  note  and  did  not  get 
credit  for  them,  he  ought  to  assert  his  claim  therefor  against  the  original 
payee  or  his  estate. 

JUDGE  ELLIOTT  delivered  the  opinion  of  the  court. 

This  sait  was  brought  by  appellee  as  guardian  of  Kephart, 
CD  ao  old  note  for  $310.77,  due  September  4,  1875,  and  exe- 
cuted by  appellant  to  Thomas  Kephart,  guardian  of  Lucy 
Eephart 

As  a  defense  to  the  action  the  appellant  alleged  that  the 
Dote  sued  on  was  executed  in  lieu  of  a  note  executed  to 
Jacob  Eephart,  the  father  of  Lucy  Kephart,  on  the  13th  of 
December,  1866,  and  for  the  sum  of  $385.62,  and  due  one 
dav  after  date. 

He  sets  up  various  credits  to  which  he  was  entitled  on  the 
Jacob  Kephart  note,  all  of  which,  he  says,  were  indorsed  on 
the  note,  except  one  for  $208.  This  sum  he  says  was  paid  to 
Jacob  Kephart  in  June  of  1871  or  1872.  He  says  that  the 
note  sued  on,  which  was  executed  to  Thomas  Kephart,  guard- 
ian of  Lucy  Kephart,  was  given  for  $208  more  than  he  owed 
the  estate  of  Jacob  Kephart,  and  that  the  note  should  have 
heen  executed  for  the  real  balance  due,  which  was  $53.98.  He 
charges  that  the  execution  of  the  note  to  Thomas  Kephart  for 
1310.77  instead  of  $53.98,  the  amount  which  he  really  owed 
the  estate  of  Jacob  Kephart,  was  done  by  mistake  or  oversight, 
which  he  asks  the  court  to  correct. 

To  this  answer  a  demurrer  was  sustained;  and  on  appel- 
lant's failure  to  answer,  further  judgment  was  rendered  against 
him  for  the  amount  of  the  note. 

If  the  defendant's  plea  be  true,  the  consideration  of  the 
note  for  $310.77  was  only  $53.77,  and  the  note  sued  on  given 
for  $208  more  than  appellant  owed  was  by  mistake,  and  its 
truth  is  conceded  by  the  demurrer. 

In  7  J.  J.  Marshall,  175,  and  Coger's  ex'rs  v.  McGee,  2 
Bibb,  323,  and  various  rulings  since,  this  court  has  corrected 
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mistakes  similar  to  the  one  set  up  by  appellant  in  this  suit. 
We  are  therefore  of  the  opinion  that  the  demurrer  to  appel- 
lant's answer  should  have  been  overruled. 

Wherefore  the  judgment  is  reversed^  and  cause  remanded 
with  directions  to  overrule  the  demurrer  to  appellant's  an- 
swer,  and  for  further  proceedings  consistent  with  this  opinion. 


Case  6— PETITION  EQUITY— September  11. 

Green  v.  Cummins. 

APPEAL  FBOM  LOUISVILLE  CHANCERY  COURT. 

1.  The  assignee  of  a  note  taken  in  part  payment  for  land  mnst 

use  due  diligence  to  collect  it,  in  order  to  preaerve  his  lien  retained 
in  his  deed,  as  against  the  vendee  who  made  the  payment  by  the 
transfer  or  assignment  of  the  note. 

The  lien  retained  by  the  vendee  exists,  in  such  case,  only  so  long 
as  the  assignor  remains  liable  on  his  assignment. 

2.  When  the  assignor  of  two  notes,  secured  by  a  lien  on  land,  has  been 

released  from  liability  on  his  assignment  of  one  of  the  notes,  by  the 
laches  of  the  assignee,  the  proceeds  of  the  land,  in  lien,  should  be 
applied  equally  to  the  two  notes. 

PINCKNEY  F.  GREEN  for  appellant. 

1.  Where  a  vendor's  lien  is  retained  in  a  deed  to  secure  the  payment 
of  an  assigned  note,  recited  as  a  part  of  the  unpaid  purchase-money,  the 
lien  may  be  enforced  against  the  property,  although  recourse  against  the 
purchaser  or  assignor  of  the  note  may  have  been  lost. 

Purchaser  of  real  property  is  trustee  of  the  premises  for  the  vendor 
until  the  purchase-money  is  paid.  (Wash,  on  Real  Prop.,  chap.  16,  sees. 
6-7;  Clark  v.  Hunt,  3  J.  J.  Mar.  557;  Blackburn  v.  Grigson,  1  Cox,  90 ; 
S.  C.  1  Brown  C.  C.  420.) 

2.  Vendor's  lien  is  retained  unless  he  shall  have  done  something 
which  evinces  an  intention  to  abandon  it. 

There  is  no  implied  waiver  of  a  lien  expressly  retained  in  the  deed. 
(Clark  V.  Hunt,  3  J.  J.  Mar.  557 ;  Francis  v.  Hazelri^,  Hardin,  48 ; 
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Ducker,  &c.  v.  Gray,  3  J.  J.  Mar.  163 ;  Burk  y.  Chrisman,  3  B.  Mon.  50 ; 
Henley  v.  Stemmons,  4  B.  Mon.  135 ;  Honore  v.  Bakewell,  6  B.  Mod.  67 ; 
Tieman  v.  ThurmaD,  14  B.  Mon.  227.) 

3.  Lien  expressly  reserved  is  placed  on  the  footing  of  a  mortgage. 
(Henley  v.  Stemmons,  4  B.  Mon.  135.) 

4.  ^<)te8  secured  in  one  conveyance  by  one  lien  upon  the  same  prop- 
erty li&ve  no  priority  the  one  over  the  other,  but  share  pro  rata,  (Broad- 
w«>ll  ▼.  King,  3  B.  Mon.  452;  Burrus  v.  Boulhac,  2  Bush,  39;  Lewis  y. 
Posey,  8  Biiah,  616 ;  Civil  Code,  sec.  694.) 

5.  The  case  of  Pack  y.  Carder,  4  Bush,  131,  is  denied  as  authority. 
(Tevia  ▼.  Steele,  4  Mon.  339 ;  Colcord  v.  Seamonds,  6  B.  Mon.  265 ;  Mc- 
Clnre  ▼.  Harris,  12  B.  Mon.  261;  Chapman  v.  Stockwell,  18  B.  Mon. 

653-) 

6.  No  action  at  law  necessary  before  asserting  lien  in  equity,  and  no 
neglect  in  suing  can  prejudice  the  right  to  enforce  the  vendor's  lien. 
(McClanahan  v.  Chambers,  1  Mon.  44;  Broad  well  v.  King,  3  B.  Mon. 
449  ;  Thomas  v.  Wyatt,  5  B.  Mon.  134;  Clark  v.  Hunt,  3  J.  J.  Mar.  557; 
Richa.rd23on  ▼.  Baker,  5  J.  J.  Mar.  323 ;  Bipperdon  v.  Cozine,  8  B.  Mon. 
466 ;   Muir  v.  Cross,  10  B.  Mon.  277.) 

7.  Lien  does  not  depend  on  the  personal  liability  of  the  assignor. 
/j^pperdon  v.  Cozine,.  8  B.  Mon.  466.) 

RUSSELL  &  HELM  and  R.  W.  WOOLLEY  for  appellee. 

1^   A  vendor's  lien  exists  as  of  right,  and  is  not  strengthened  by  ex- 
press retention. 


The  lien  is  collateral  to  the  covenant  to  pay  the  purchase-money. 
Therefore  the  lien  is  removed  when  the  obligation  to  pay  the  purchase- 
money  i»  discharged.  ( Vandiver  v.  Hodge's  admr,  4  Bush,  538 ;  Yeates 
V.  Weedeti's  adm'r,  6  Bush,  438 ;  Clark  v.  Hunt,  3  J.  J.  Mar.  557 ;  1  HilL 
on  Mort.,  pp.  694  to  698;  McClure  v.  Harris,  12  B.  Mon.  261;  Kleiser 
▼.  Scott,  6  Dana,  137 ;  Fowler  v.  Rust,  2  Mar.  294 ;  Thornton  y.  Knox, 
6  B-  Mon.  74 ;  Ducker  A  Jones  v.  Gray,  3  J.  J.  Mar.  163 ;  Gaines,  &c.  v. 
Cmsey^  lO  Bush,  92;  Coleman  v.  Tully,  7  Bush,  72;  Pack  y.  Carder,  4 
Buf^h,  121.) 

CBCTEF  JUSTICE  PRYOR  delivered  the  opinion  of  the  court. 
The  appelleee  Cummins  being  the  owner  of  a  lot  situated 
on  Second  Street,  in  the  city  of  Louisville,  sold  and  conveyed 
it  to  one  L.  B.  Redd  for  the  sum  of  $7,000,  for  which  he  took 
his  three  notes,  payable  in  one,  two,  and  three  years,  retain- 
ixig  a  lien  in  the  deed  to  secure  the  payment.  Subsequently  he 
-purchaaed  of  the  appellant  Green  a  house  and  lot  on  the  cor- 
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ner  of  Third  and  Chestnut  streets  for  I^SO^OOO,  and,  as  a  part 
of  the  unpaid  purchase -money,  assigned  to  Green  the  notes 
on  Redd.  Green  made  to  the  appellee  a  deed  to  this  lot,  and 
retained  a  lien  for  the  notes  unpaid,  including  the  notes 
assigned  to  him  on  Redd.  The  first  of  the  Redd  notes  was 
promptly  paid,  but  when  the  remaining  not^s  matured,  Redd, 
failing  to  pay,  the  present  action  in  equity  was  instituted  by 
the  appellant  to  enforce  the  lien  on  the  house  and  lot  sold  by 
the  appellee  to  Redd,  and  by  an  amended  pleading  he  sought 
to  enforce  the  lien  for  any  deficit  that  might  appear  on  the 
house  and  lot  conveyed  by  him  to  Cummins.  Cummins 
answered,  denying  the  right  of  the  appellant  to  enforce  his 
lien  for  the  second  note,  alleging  that  as  assignor  he  was  re- 
leased from  all  liability  by  reason  of  the  failure  of  the  appel- 
lant as  assignee  to  use  the  proper  diligence  in  its  collection, 
and  that  the  lien  was  retained  to  secure  this  liability  and  no 
other. 

It  is  conceded  that  he  had  lost  all  recourse  on  the  appellee 
as  assignor  of  the  second  note,  but  it  is  insisted  this  laches 
was  no  waiver  of  the  lien,  and  that  no  action  at  law  was 
necessary  to  perfect  the  right  of  the  appellant  to  enforce  it. 
The  equitable  rule  is  that  a  vendor  retains  his  lien  unless  he 
shall  have  done  something  to  abandon  it,  and  his  failure  to 
proceed  at  law  is  no  defense  to  a  proceeding  in  equity  to  en- 
force it;  and  if  this  doctrine  is  to  be  applied  to  the  case 
before  us,  the  court  below  erred  in  refusing  to  subject  the 
Chestnut  -  street  property  to  the  payment  of  the  note.  In 
determining  this  question  it  is  proper  to  inquire  as  to  the 
nature  and  extent  of  the  liability  on  the  part  of  the  appellee 
by  reason  of  the  assignment  and  the  lien  reserved  in  the 
deed  made  to  him  by  the  appellant.  The  note  assigned  was 
the  personal  obligation  of  Redd  to  pay  the  money,  and  to 
secure  it  a  lien  was  retained  on  the  Second-street  lot  conveyed 
by  the  appellee  to  Redd,  and  as  an  additional  security  the 
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appellee,  by  his  assignment,  assumed  to  pay  the  debt  in  the 
event  the  appellant,  after  the  exercise  of  proper  diligence, 
failed  to  collect  it  from  the  obligor.  The  liability  of  the 
appellee  as  assignor  was  alone  intended  to  be  secured  by  the 
lien  retained  in  the  deed  to  the  property  conveyed  to  him  by 
appellant.  The  latter  had  accepted  the  three  notes  from  the 
appellee,  with  his  assignment,  as  a  part  payment  of  the  $30,000, 
aid  could  not  have  resorted  to  a  court  of  law  to  make  the 
appellee  personally  liable,  or  to  a  court  of  equity  to  enforce 
the  lien  upon  the  lot  sold  him  without  first  prosecuting  the 
obligor  to  insolvency. 

It  is  true,  the  holder  of  an  assigned  note  executed  for 
land,  and  for  which  a  lien  is  retained,  will  not  be  deprived  of 
his  lien  by  treason  of  his  failure  to  sue  at  law,  and  have  a 
return  of  no  property  found;  and,  in  this  case,  although  Redd 
was  not  prosecuted  to  insolvency,  the  lien  upon  the  Second- 
street  property  conveyed  to  him,  and  for  whicli  the  notes  were 
executed,  still  exists.  The  right  to  enforce  the  lien  in  such  a 
case  is  not  made  to  depend  on  the  continuance  of  the  personal 
liability  of  the  assignor.  In  this  case,  however,  we  construe 
the  deed  to  appellee,  as  far  as  it  applies  to  the  assigned  notes, 
as  creating  in  effect  a  lien  to  secure  the  liability  of  the  ap- 
pellee as  assignor  only ;  and  if,  when  the  assigned  notes 
matured,  the  appellant  had  undertaken,  without  pursuing  his 
remedy  for  the  collection  of  the  notes  against  Redd,  to  have 
subjected  appellee's  lot  to  their  payment,  the  chancellor  would 
have  at  once  dismissed  his  petition.  The  undertaking,  on  the 
part  of  the  appellant,  when  he  accepted  the  notes,  with  the 
appellee's  assignment,  as  a  partial  payment  of  the  $30,000, 
was,  that  he  would  pursue  the  proper  legal  and  equitable  rem- 
edies against  the  obligor  in  order  to  collect  them ;  and  when 
these  remedies  had  been  exhausted,  and  the  debt  was  still  unsat- 
isfied, the  appellee  became  liable  for  any  deficit.  The  appellant 
had  no  right  to  retain  the  notes  in  his  pocket  until  the  insolv- 
Vol.  XIV.— 13 
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ency  of  Redd^  and  then  insist  that  bis  lien  is  not  affected  by 
such  laches. 

If  it  is  to  be  determined  that  there  is  no  personal  liability 
of  the  appellee  to  pay  the  debt,  and  that  no  judgment  at  law 
can  be  obtained  against  him^  and  yet  his  house  and  lot  may 
be  sold  to  pay  the  notes,  it  is  not  only  in  violation  of  the  plain 
intention  of  the  parties,  but  of  the  undertaking,  on  the  part 
of  the  appellant,  that  he  could  collect  this  note  and  apply  the 
proceeds  in  part  satisfaction  of  the  appellee's  indebtedness. 
He  had  already  accepted  it  as  a  payment  in  the  event  he  could 
collect  the  same  from  Redd,  and  it  was  incumbent  on  him  to 
use  all  the  diligence  required  of  an  assignee  to  make  the  money. 

At  and  after  the  maturity  of  this  note  the  obligee  Redd, 
as  the  proof  shows,  was  the  owner  of  real  estate  uhencumbered 
of  the  value  of  J3,000  or  J4,000,  and  the  property  sold  him  by 
the  appellee  had  declined  but  little  in  value.  When  this  action 
was  instituted  Redd  had  become  insolvent,  and  the  house  and 
lot  purchased  by  him  have  lessened  so  much  in  value  that  the 
two  remaining  notes  can  not  be  satisfied  out  of  the  proceeds  of 
sale.  The  appellant  with  all  the  laches  on  his  part  still  main- 
tains that  he  had  Redd  personally  liable  for  the  debt  witb  a 
lien  on  the  Second-street  property  to  secure  its  payment;  and 
that  the  appellee  is  personally  liable  as  assignor,  and  the 
house  and  lot  sold  him  is  still  in  lien  for  its  payment,  althoiigh 
his  personal  liability  as  assignor  no  longer  exists.  Sucb  is 
not  the  legal  effect  of  the  agreement  between  the  parties  or 
the  deed  made  to  appellee.  The  lien  on  appellee's  lot  existed 
only  so  long  as  he  remained  personally  liable  on  his  assign- 
ment, the  lien  depending  on  the  diligence  exercised  by  the 
appellant  in  collecting  the  note.  When  the  personal  liabilitv 
was  gone  the  lien  no  longer  existed.  Such  we  think  was  the 
plain  undertaking  of  the  parties.  The  case  of  Pack  v.  Carder, 
4  Bush,  121,  sustains  this  view  of  the  question  presented.  In 
that  case  it  was  distinctly  held  that  the  holder  of  a  note  taken 


you  xiv.]  SEPTEMBER  TERM,  1878.  179 

Green  y.  Cwmmlna 

in  part  payment  for  the  land  must  use  due  diligence  to  collect 
it,  in  order  to  preserve  his  lien  (if  any  retained)  as  against  the 
partj  making  the  payment  by  the  assignment  of  the  note. 
The  appellee  in  this  case^  so  far  as  this  record  shows,  is  not 
personally  liable  for  this  second  note,  nor  can  the  house  and 
lot  sold  him  be  subjected  to  its  payment.  The  chancellor 
enredy  however,  in  adjudging  that  the  proceeds,  of  the  Redd 
hoase  and  lot,  should  be  applied  first  to  the  payment  of  the 
last  note.  The  record  presents  no  case  for  the  marshaling  of 
assets  or  determining  the  priority  of  liens.  The  appellant  has 
the  right  to  subject  the  Redd  property  to  the  payment  of  both 
notes,  and  when  this  is  done  the  question,  as  to  the  liability  of 
the  assignor  Cummins  to  him,  arises.  There  is  nothing  in  the 
record  showing  any  personal  liability  of  Cummins,  and  both 
notes  being  liens  on  the  property  the  proceeds  should  be  paid 
over  to  Green,  and  when  the  liability  of  Cummins  as  assignor 
is  attempted  to  be  enforced  on  the  last  note,  the  questions  of 
diligence  and  the  equitable  and  legal  rights  of  the  parties  can 
be  determined.  We  do  not  mean  to  say  that  the  facts  of  this 
case  are  not  analogous  to  the  case  of  Coleman  v.  Tully's 
administrator,  7  Bush,  or  that  the  chancellor  has  erred  in  his 
conclusion  if  the  facts  authorized  a  decision  of  that  question. 
This  point  must  remain  undecided  until  a  proper  case  is 
presented. 

Judgment  reversed,  and  cause  remanded  for  further  pro- 
lings  consistent  with  this  opinion. 
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Furnish  v.  Commonwealth. 

appeal  fbom  gallatin  cboflnal  cx>uet. 

1.  Accused  has  a  right  to  be  informed  of  the  nature  and  cause 

OF  the  accusation  against  him,  and  to  look  to  the  indictment 
to  ascertain  what  the  facts  are,  to  which  he  is  to  answer. 

2.  Indictment  must  set  out  the  facts  which  the  accused  is  to 

answer. 

Under  an  indictment  for  a  wmpU  assault  it  was  error  to  allow 
proof  of  a  battery. 

Every  battery  includes  an  assauUj  but  an  assault  does  not  include 
a  battery,  therefore  an  assault  and  battery  is  an  offense  of  a  higher 
grade  than  a  simple  assault. 
8.  An  impeaching  witness  should  be  able  to  say  that  he  knows  the 
general  estimation  in  which  the  witness  sought  to  be  impeached  is 
held  among  those  who  know  him  or  among  whom  he  lives. 

A  witness  who  stated  that  he  was  acquainted  with  the  prociecu- 
ting  witness,  knew  her  neighbors,  and  knew  her  character  from 
rumor,  did  not  qualify  himself  to  te-stify  as  to  her  general  moral 
character,  or  as  to  her  character  for  truth. 

J.  J.  LANDRUM  FOR  appellant. 

1.  '*An  assault  is  any  unlawful  physical  force,  partly  or  fully  put  in 
motion,  which  creates  a  reasonable  apprehension  of  immediate  physical 
injury  to  a  human  being."     (2  Bishop,  sec.  32.) 

2.  Indictment  should  set  out  the  nature  and  cause  of  the  accasa- 
tion. 

If  circumstances  of  aggravation  are  relied  on,  they  should  be  set  out 
in  the  indictment.  (2  Bishop,  sec.  45 ;  3  Chitty's  Criminal  Law,  821 ; 
Wharton's  Precedents,  114,  115;  Criminal  Code,  sec.  122;  Common- 
wealth V.  Perrigo,  3  Met.  5;  Commonwealth  v.  White,  18  B.  Mon.  492; 
Hensley  v.  Commonwealth,  1  Bush,  11.) 

3.  Under  the  indictment  for  a  simple  assault  the  appellant  waa  noti- 
fied of  the  charge  against  him,  but  could  not  anticipate  that  he  was  to 
be  tried  for  a  battery,  and  therefore  the  court  below  erred  in  trying  him 
for  a  battery,  by  allowing  proof  of  a  battery  and  instructing  the  jury 
to  consider  all  the  facts  and  circumstances  in  proof  either  in  aggrava- 
tion or  mitigation.  (Dickerson  v.  Commonwealth,  2  Bush,  1 ;  1  Green- 
leaf,  Bedfield's  edition,  sec.  51 ;  Best's  Principles  of  Evidence,  sections 
229,  249.) 
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4.  The  court  below  erred  in  refusing  to  allow  the  defendant  to  prove 
the  reputation  of  the  prosecuting  witness.  (Hume  y.  Soott,  8  Mar.  261 ; 
1  Greeoleaf  on  Evidence,  sec.  461.) 

TH06.  E.  M08S,  attobney-oeneral,  fob  appellee. 

JUDGE  GOFER  deuyebed  the  opinion  of  the  ooubt. 

The  appellant  was  indicted  for  a  simple  assault,  and  on 
the  trial  the  Commonwealth  was  permitted,  against  his  objec- 
tion, to  prove  not  only  that  he  assaulted  the  person  mentioned 
in  the  indictment,  but  also  that  he  committed  a  battery  upon 
her,  and  the  court  instructed  the  jury,  that  in  considering  their 
verdict  it  was  their  duty  to  take  into  consideration  all  the  facts 
and  circumstances  in  proof  before  them  whether  of  aggrava- 
tion or  mitigation. 

Mr.  Bishop,  referring  to  aggravated  assaults,  says,  '^  And 
these  aggravations,  whether  they  amount  to  distinct  offenses 
or  not,  are  usually  set  forth  in  the  indictment  against  the 
defendant,  and  the  court  takes  them  into  consideration  in 
pronouncing  the  sentence."  (2  Bishop's  Cr.  Law,  sec.  45.) 
See  also  3  Chitty's  Cr.  Law,  821,  et  acq.,  where  the  author,  in 
giving  the  form  of  such  indictments,  alleges  the  circumstances 
of  aggravation. 

These  authorities  are  supported  by  reason  as  well  as  by  the 
genius  of  our  laws. 

One  indicted  for  a  public  offense  has  a  right  to  be  informed 
of  the  nature  and  cause  of  the  accusation  against  him,  and  to 
look  to  the  indictment  to  ascertain  what  the  facts  are  to  which 
he  is  to  answer,  and  is  bound  to  come  prepared  to  meet  the 
£su:t8  charged  in  the  indictment,  but  he  should  not  be  required 
to  answer  to  facts  not  alleged,  and  which  constitute  no  part 
of  the  offense  charged,  and  especially  facts  which  constitute 
another  and  independent  offense,  or  an  offense  of  a  higher 
grade  than  that  charged. 

Every  battery  includes  an  assault,  but  an  assault  does  not 
include  a  battery,  therefore  an  assault  and  battery  is  an  offense 
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of  a  higher  grade  and  more  serious  character  than  a  simple 
assault.  Being  indicted  for  the  lower  and  less  serious  offense, 
the  defendant  may  be  willing  to  concede,  his  guilt,  or  be  aware 
that  he  will  be  unable  to  make  successful  defense,  and  there- 
fore may  neglect  to  bring  witnesses  who  could  testify  to  the  facts 
as  they  occurred,  when,  had  he  been  advised  that  an  attempt 
would  be  made  to  prove  that  he  committed  a  battery  as  well 
as  an  assault,  he  could  and  would  have  been  prepared  to  prove 
that  although  he  committed  the  assault,  he  did  not  commit  a 
battery.  The  court  should  therefore  have  excluded  the  evi- 
dence of  a  battery  from  the  consideration  of  the  jury. 

The  appellant  introduced  a  witness  who  stated  that  he  was 
acquainted  with  the  prosecuting  witness,  and  knew  her  neigh- 
bors, and  knew  her  character  from  rumor.  The  witness  was 
then  asked  what  her  character  was,  but  the  Commonwealth 
objected,  and  the  witness  was  not  allowed  to  answer.  In  this 
there  was  no  error,  for  several  reasons. 

The  question  was  not  limited  to  the  character  of  the  wit- 
ness for  truth,  nor  even  to  her  general  moral  character,  but 
embraced  her  whole  character,  and  was  obviously  too  broad. 

But  the  witness  had  not  qualified  himself  to  testify  as  to 
her  general  moral  character  or  as  to  her  character  for  truth. 

He  said  he  knew  her  neighbors  and  knew  her  character  from 
rumor.  But  he  did  not  say  he  knew  the  estimation  in  which 
she  was  held  by  those  who  knew  her  or  among  whom  she 
resided.  The  rumor,  from  hearing  which  he  said  he  knew 
her  character,  may  have  come  from  a  single  person,  and  have 
been  based  on  a  single  act  or  circumstance,  which  was  known 
only  to  the  person  from  whom  the  rumor  proceeded,  and  may 
not  in  any  way  have  affected  her  general  standing  among  her 
neighbors.  And  besides,  the  rumor  may  not  have  been  preju- 
dicial to  the  good  name  of  the  witness;  or  if  so,  it  may  have 
been  discredited  by  those  who  knew  her. 

An  impeaching  witness  should  be  able  to  say  that  he  knows 
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the  general  estimation  in  which  the  witness  sought  to  be  im- 
peached is  held  among  those  who  know  him^  or  among  whom 
he  lives.  If  he  does,  then  he  may  say  whether  the  witness  is 
esteemed  by  his  neighbors  and  those  who  know  him  as  a  person 
of  good  moral  character  or  not. 

For  the  error  in  admitting  evidence  and  in  instructing  the 
jury  the  judgment  is  reversed^  and  the  cause  remanded  for  a 
new  trial. 


Case  8— PETITION  ORDINARY— Sept.  14. 

Logsden  v.  Willis. 

APPEAL    FROM    GRAYSON    CIRCUIT    COURT. 

1.  Wbkk  ak  injunction  enjoining  A  JUDGMENT  IS  DISSOLVED,  and 
only  in  such  cases,  the  chancellor  is  empowered  by  the  Code  (sec. 
295)  immediately  to  ascertain  and  render  judgment  for  the  damages. 
fn  all  other  cata  the  remedy  is  on  the  injunction-bond. 

CONKUN  A  McBEATH  for  appellant. 

1.  When  an  injunction  is  dissolved,  the  party  against  whom  it  was 
obtained  must,  by  motion,  have  his  damages  assessed.  (Old  Code,  sec. 
925 ;  New  Code,  sec  295 ;  Crawford  v.  Woodworth,  9  Bush,  745.) 

G.  W.  STONE  FOR  appellant. 

1.  As  the  plaintiff  dismissed  his  petition  and  injunction  before 
answer,  section  295  of  the  Code  has  no  application  to  this  case.  The 
injmiction  was  not  dissolved,  it  was  dismissed  by  the  order  dismissing 
the  petition,  and  therefore  no  damages  could  be  assessed  as  provided  in 
amid  section  295. 

OH  i  HF  JUSTICE  PRYOE  delivered  the  opinion  of  the  court. 
By  section  295,  Civil  Code,  it  will  be  found  that  it  is  only 
in  cases  where  proceedings  on  a  judgment  have  been  stayed  by 
an  injoDCtion  that  the  chancellor  immediately,  on  the  dissolu- 
tioOj  is  empowered  to  ascertain  the  damages  and  to  render  a 
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judgment  for  them.  lu  all  other  cases  the  remedy  is  on  the 
injunction -bond.  Why  the  legislature  restricted  the  power 
of  the  chancellor  to  cases  only  where  judgments  have  been 
enjoined,  is  not  necessary  to  determine.  The  language  of  the 
Ck)de  is  plain  and  admits  of  no  other  construction. 
Judgment  affirmed. 


Case  9— PETITION  EQUITY—Sept.  14. 

O'Reagan  v.  O'Sullivan, 

APPEAL    FROM    WABREN    CIRCUIT    COURT. 
1.   ASSIONMENT  OF  ERRORS  MD8T  SPECIFY  THE  PARTICULAR  ERBOB8  KR- 

LIED  ON,  "  and  no  others  shall  be  alleged  by  the  party  or  examined 
into  by  the  court"  (Civil  Code,  sec.  756 ;  Maxwell  y,  Dudley,  1 3 
Bush,  403.) 

2.  In  cases  in  which  a  single  issue  of  fad  is  involved  a  general  aasignment 
may  be  made;  as,  that  the  court  erred  in  rendering  the  judgment 
complained  of. 

But,  in  cases  involving  distinct  issuics,  each  separate  decision  oom- 
plained  of  must  be  separately  assigned  as  error. 

Where  several  exceptions  to  a  commissioner's  report  were  overra  led, 
an  assignment  that  **  the  court  erred  in  overruling  the  exoeptions  to 
the  master  commissioner's  report"  is  insufficient. 

J.  E.  HALSELL  for  appellant. 

J.  B.  GRTDER  for  appellee. 

JUDGE  COFER  delivered  the  opinion  of  the  court. 

This  was  a  suit  to  settle  a  partnership  between  the  appel- 
lant and  appellee. 

The  case  was  several  times  before  the  roaster,  who  made 
three  reports.  The  accounts  between  the  parties  consist  of  a 
large  number  of  items. 
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Exceptions  to  the  commissioner's  report  were  filed  by  the 
appellant,  which  called  in  question  six  items  in  the  account  as 
slated  by  the  commissioner.  The  exceptions  were  overruled 
by  the  court,  and  the  appellant  has  appealed,  and  makes  the 
following  assignment  of  errors : 

1.  The  court  erred  in  rendering  judgment  against  the  plain- 
tiff (appellant)  for  the  sum  of  $434.38,  with  interest  thereon 
firom  the  5th  day  of  August,  1873,  until  paid. 

2.  The*  court  erred  in  confirming  the  report  filed  August 
6,  1873. 

3.  The  court  erred  in  overruling  the  exceptions  to  the 
master  commissioner's  report. 

**  Every  appellant,  or  cross-appellant,  must  by  his  assign- 
ment of  errors,  specify  the  particular  errors  on  which  he  means 
to  rely ;  and  no  others  shall  be  alleged  by  the  party  or  exam- 
ined into  by  the  court."     (Subsec.  1,  sec.  756,  Civil  Code.) 

In  Maxwell  v.  Dudley,  13  Bush,  403,  we  held  that,  where 
several  grounds  had  been  alleged  on  a  motion  for  a  new  trial, 
an  assignment  "thot  the  court  erred  in  overruling  the  motion 
for  a  new  trial "  was  too  general,  and  did  not  authorize  this 
coort  to  consider  any  of  the  grounds  specified  in  the  motion 
for  a  new  trial. 

Applying  the  rule  there  laid  down  to  the  assignments  in 
this  case,  it  is  obvious  they  are  too  general. 

The  first  calls  in  question  every  decision  made  by  the  court 
in  the  progress  of  the  case,  and  the  second  challenges  every 
item  in  the  report  filed  August  6,  1873,  which  was  made  the 
basis  of  the  judgment,  and  questions  the  correctness  of  the 
raling  of  the  court  in  regard  to  each  item  excepted  to. 

Some  cases  are  of  such  a  character  that  none  but  a  general 

lament  can  be  made,  as  where  there  was  a  single  issue  of 
involved.  In  such  cases  the  assignment  may  well  be  that 
the  conrt  erred  in  rendering  judgment  for  the  plaintiff,  or  in 

the  plaintiff's  petition. 
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pending  in  the  respective  courts  had  been  levied  upon  the 
same  property. 

The  plaintiffs  in  the  several  suits  pending  in  the  Campbell 
Chancery  Court  appeared  and  opposed  the  motion^  but  the 
court^  being  of  the  opinion  that  there  were  attachments^  issued 
out  of  the  actions  pending  in  the  Campbell  Chancery  Court, 
which  had  been  levied  upon  the  same  property,  in  whole  or  in 
part,  on  which  attachments  issued  out  of  the  Louisville  Chan- 
cery Court  had  also  been  levied,  sustained  the  motion,  and 
ordered  that  the  clerk  of  the  Campbell  Chancery  Court,  im- 
mediately on  receipt  of  a  copy  of  the  order,  remove  the  papers 
in  the  several  actions  mentioned,  and  pending  in  that  court, 
and  deliver  them,  together  with  a  certified  copy  of  the  several 
orders  made  therein,  to  the  clerk  of  the  Louisville  Chancery 
Court. 

That  order  was  made  July  9,  1877,  and  not  having  been 
obeyed,  the  court,  on  July  30,  awarded  a  rule  against  the  ap- 
pellant, who  is  clerk  of  the  Campbell  Chancery  Court,  to  appear 
on  the  second  day  of  August  to  show  cause  why  he  should 
not  be  proceeded  against  for  contempt  in  failing  to  deliver  the 
records  to  the  clerk  of  that  court. 

To  the  rule  the  appellant  responded  in  substance: 

1.  That  May  29,  1877,  the  Louisville,  Cincinnati  &  Lex- 
ington Railroad  Company,  and  J.  B.  Wilder  and  Joshua  F. 
Speed  (the  last  two  being  the  relators  in  this  rule),  parties  to 
said  suits  in  the  Campbell  Chancery  Court,  moved  said  court 
to  remove  said  causes  to  the  Louisville  Chancery  Court,  but 
that  said  motion  was  by  said  Campbell  Chancery  Court  over- 
ruled, "  and  by  virtue  of  said  ruling  this  respondent,  as  he 
respectfully  submits,  was  bound  to  keep  forever  in  his  custody, 
as  such  clerk,  the  papers  in  said  causes,  unless  otherwise 
directed  by  the  said  Campbell  Chancery  Court  or  the  chan- 
cellor thereof." 

2.  That  May  29,  1877,  by  the  order  of  the  said  Campbell 
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QoDoeiy  Courts  duly  made  in  said  causes^  all  of  said  causes 
were  sabmitted  to  said  court  for  consideration  by  it  of  a  cer- 
tain motion  for  an  order  of  reference  to  the  master^  and  that 
said  records  and  papers  ^^  were  thereby  put  in  the  immediate 
custody  of  the  chancellor  of  said  courts  and  beyond  the  power 
and  control  of  the  respondent,  for  removal  or  delivery,  as 
ordered  by  this  honorable  court;  and  he  states  that  the  said 
motion  is  still  pending  on  submission,  as  aforesaid,  and  undis- 
posed of,  and  said  papers  are  still,  as  aforesaid,  in  the  imme- 
diate custody  of  said  chancellor,  Hon.  John  W.  Menzies.'^ 

3.  "  That  on  the  26th  day  of  July,  1877,  by  another  order 
of  said  court  the  said  causes  were  submitted  to  it  further  for 
the  consideration  of  a  motion  that  day  made  by  the  plaintiffs 
dierein  for  a  rule  against  said  Wilder  and  Speed,  to  show 
cause  why  they  shall  not  be  punished  for  contempt  of  said 
court  in  proceeding  in  this  court  to  obtain  the  removal  of 
said  causes  in  disregard  of  the  adjudication  of  the  same  mat- 
ter by  the  said  Campbell  Chancery  Court/* 

"And  this  respondent  shows  that  by  said  order  of  submission 
die  papers  of  said  causes  were  all  taken  by  said  'court  into  the 
immediate  custody  of  the  said  chancellor,  and  he  states  that 
thev  still  so  remain,  and  that  said  motion  is  still  pending  and 

undisposed  of/* 

And  he  submitted  that  by  reason  of  the  foregoing  facts  it 
was  beyond  his  power,  either  in  law  or  in  fact,  to  remove  or 
deliver  the  records  and  papers  as  ordered. 

Wilder  &  Speed  excepted  to  the  response,  and  the  court 
adjudged  it  insufficient,  and  ordered  the  respondent  to  "amend 
his  response  so  as  to  show  clearly  whether  said  papers  were 
in  his  office  at  the  time  he  received  a  copy  of  the  order  of 
removal  and  at  the  time  of  the  service  of  the  rule  on  him, 
and  where  said  papers  were  at  said  dates.'* 

In  compliance  with  this  order  an  amended  response  was 
filed,  the  material  part  of  Which  reads  as  follows: 
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^^  That  on  the  29th  of  May^  when  the  order  of  submission 
heretofore  mentioned  was  made  in  the  Campbell  Chancery 
Courts  in  compliance  with  a  rule  of  said  courts  he  immediately 
delivered  the  papers  in  the  causes  mentioned  in  the  order  of 
removal  in  this  court  to  the  actual  custody  of  the  chancellor 
of  said  Campbell  Chancery  Court,  and  that  the  same  have 
never  been  returned  by  the  chancellor  to  his  custody;  that 
the  said  papers  were,  at  the  date  of  the  delivery  of  said  order 
of  removal  to  the  respondent,  in  the  office  of  this  respondent, 
which  is  also  tb<^  office  of  the  chancellor  of  the  Campbell 
Chancery  Court,  and  not  in  his  custody  or  under  his  con- 
trol Jot  purposes  of  removal,  without  the  consent  of  the  chan- 
cellor, in  whose  custody  the  said  papers  were  at  the  date  of 
the  delivery  of  said  order  of  removal,  and  still  remain,  never 
having  been  restored  by  the  chancellor  to  the  custody  of  this 
respondent." 

Upon  hearing,  on  the  response  as  amended,  the  court  was 
of  the  opinion  that  the  records  and  papers  of  the  causes 
ordered  to  be  removed  were  in  the  control  of  the  respond- 
ent at  the  time  he  received  a  copy  of  the  order  of  removal, 
and  the  rule  to  file  them  in  the  clerk's  office  of  the  Louisville 
Chancery  Court,  as  directed  by  the  order  of  removal,  was  made 
absolute,  and  from  that  order  the  respondent  has  appealed. 

Section  210  of  the  Civil  Code,  which  is  a  substantial  re- 
enactment  of  the  act  of  1862,  to  facilitate  the  execution  of 
the  attachment-laws  of  this  commonwealth  (Myers's  Supp.  42), 
reads  as  follows : 

"  §  210.  If  attachments,  levied  on  the  same  property,  in 
whole  or  in  part,  be  pending  in  different  courts. 

"  1.  If  the  courts  be  of  equal  jurisdiction,  either  of  them,  or 
during  vacation  the  judge  thereof,  may  order  the  removal  of 
so  many  of  said  attachments,  and  the  actions  in  which  they 
may  have  been  issued  as  may  be  necessary  to  have  all  of  them 
in  one  of  said  courts. 
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''  2.  If  the  courts  be  not  of  equal  jurisdiction,  one  of  said 
courts  of  superior  jurisdiction,  or  the  judge  thereof  during 
vacation^  may  make  said  order  of  removal  to  one  of  said 
courts  of  superior  jurisdiction. 

'*  3.  Such  order  may  be  made  on  the  motion  of  any  party  to 
either  of  said  actions,  after  reasonable  notice  to  all  other  par- 
ties to  said  actions  or  to  their  attorneys;  and  affidavits  may 
be  read  for  or  against  said  motion. 

**  4.  Clerks  of  courts  shall,  pursuant  to  such  order,  immedi- 
ately remove  the  papers  in  the  case  therein  mentioned,  accom- 
panied by  certified  copies  of  the  orders  made  therein;  and, 
if  the  removal  be  to  another  county,  the  clerk  shall  have  the 
fees  allowed  by  law  for  like  services  in  cases  of  change  of 
venae — to  be  paid  in  advance  by  the  applicant  for  the  removal, 
and  to  be  taxed  in  the  costs,  and  finally  paid  out  of  the  attached 
funds,  or  by  such  of  the  parties  as  the  court  may  order." 

The  Louisville  Chancery  Court  and  the  Campbell  Chancery 
Court  are  courts  of  equal  jurisdiction,  and  therefore  had  equal 
right  and  power  to  order  the  removal  of  the  causes  pending 
in  these  courts  respectively  into  the  one  or  the  other,  if  attach- 
ments issued  in  cases  pending  in  each  of  said  courts  had  been 
levied  on  the  same  property  in  whole  or  in  part;  and  the  fourth 
subsection  makes  it  the  duty  of  the  clerk  of  the  court  from 
which  csLses  are  ordered  to  be  removed,  to  immediately  re- 
move the  papers  in  the  causes  mentioned  in  the  order  of  re- 
moval in  pursuance  to  such  order. 

The  Louisville  Chancery  Court,  having  jurisdiction  to  hear 
and  decide  the  motion  for  removal,  the  order  of  that  court  di- 
recting the  causes  to  be  removed  is  final  and  conclusive,  both 
upon  the  parties  and  upon  the  clerk  of  the  Campbell  Chancery 
Conrt  nntil  reversed  or  set  aside  by  regular  proceedings. 

Whether  the  order  of  the  Campbell  Chancery  Court,  over- 
ruling the  motion  of  the  Louisville,  Cincinnati  &  Lexington 
Bailroad  Company  for  the  removal  of  the  causes,  was  final  and 
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conclusive  on  all  the  parties^  is  a  question  that  can  not  arise  on 
this  appeal.  ^ 

That  order  was  set  up  by  the  plaintiffs  in  the  causes  pend- 
ing in  the  Campbell  court  as  a  bar  to  the  motion  for  removal 
made  in  the  Louisville  court,  and  the  latter  court,  in  ordering 
the  removal,  necessarily  decided  that  it  was  not  a  bar,  and 
whether  that  decision  was  correct  or  not,  it  was  not  void,  and 
as  it  was  not  void,  it  must  be  obeyed  until  it  is  revei*sed  or 
vacated  according  to  law. 

It  results  therefore  that  it  was  the  appellant's  duty  to  re* 
move  the  records  if  they  were  in  his  custody  or  under  his 
control  when  he  received  a  copy  of  the  order  of  removal. 

The  fact  that  the  causes  were  under  submission  to  the 
Campbell  Chancery  Court,  on  motions  made  before  the  order 
of  removal  was  made,  did  not  afford  any  reason  why  the  order 
should  not  be  obeyed. 

The  order  of  removal  operated  to  remove  the  causes  into 
the  Louisville  Chancery  Court,  and  to  divest  the  Campbell 
Chancery  Court  of  jurisdiction,  and  after  the  order  was  made, 
all  motions  pending  and  under  submission  in  that  court  at  the 
time  the  order  was  made  were  thereafter  pending  and  under 
submission  in  the  Louisville  Chancery  Court.  In  other  words, 
after  the  order  of  removal,  the  causes  removed,  with  all  mo- 
tions therein,  were  thereafter  pending  in  Louisville  Chancery 
Court,  just  as  they  were  pending  in  the  Campbell  Chancery 
Court  immediately  before  the  removal,  and  consequently  the 
constructive  custody  of  the  chancellor  of  the  Campbell  Chan- 
cery Court  of  the  records,  because  of  the  orders  of  submission, 
became  eo  instanti,  on  the  making  of  the  order,  the  construct- 
ive custody  of  the  chancellor  of  the  Louisville  Chancery  Court, 
and  as  the  records  were  in  the  actual  custody  or  control  of  the 
clerk  of  the  Campbell  Chancery  Court,  it  was  his  duty  to  de- 
liver them  as  ordered  by  the  Louisville  Chancery  Court,  and 
the  order  making  the  rule  absolute  must  be  affirmed. 
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Wimmer  v.  Ficklin. 

APPEAL  FROM  MONTGOMERY  CIRCUIT  COURT. 
1.   TbJlSBFES,  of  equitable  issues  TO  THE  EQUITY  DOCKET,  ETC. 

When  both  legal  and  eqidtabU  ismea  are  formed  in  an  ordinary  aatum, 
the  court  should  transfer  the  equitable  issues  only  to  the  equity 
<locket,  because,  if  the  equitable  defenses  fail,  the  parties  are  enti- 
tled to  the  verdict  of  a  jury  on  the  legal  issues. 

StU  although  the  court  may  have  improperly  transferred  legal  issues 
iw-ith  an  equitable  issue,  yet,  if  the  court  properly  adjudged  in  favor 
of  the  equitable  defense,  and  that  is  a  full  defense  to  the  action, 
its  refusal  to  retransfer  the  legal  issues  to  the  ordinary  docket  was 
not  error,  because  the  plaintiffs  action  had  been  defeated,  and  there 
"wss  nothing  to  try  at  law. 

2.  EerroppEL  by  conduct, where  the  subject  op  the  representation 
XB  THE  title  TO  LAND,  is  uot  available  as  a  defense  in  a  suit  at  law. 
(Bigelow  on  Estoppel,  page  603.) 

8.  If  onb  having  title  to  land  induce  another  to  purchase  it 
:fbom  one  who  has  no  title,  the  legal  owner  can  not  be  permitted 
mfterward  to  assert  his  title  and  defeat  the  purchase. 

77ie  owner  of  land  sold  under  execution,  having  induced  another  to 
purchase  it  from  one  who  was  the  purchaser  at  the  execution  sale. 
Is  estopped  in  a  court  of  equity  from  asserting  his  title  against  such 
purchaser,  and  his  action  to  recover  the  land  was  properly  trans- 
ferred to  the  equity  docket  and  dismissed. 

RICHARD  REID  for  appellant. 

1.  Issues  purely  legal  are  to  be  tried  by  a  jury.    (Smith  v.  Moberly 
snd  wife,  15  B.  Mon.  73.) 

Where  legal  as  well  as  equitable  matters  of  defense  arise  upon  the 
uviies  made  in  a  case  commenced  at  law,  the  legal  issues  should  be  tried 
by  a  jnry.  (Petty  v.  Malier,  Ac.,  15  B.  Mon.  591 ;  Thomas  v.  Harkness, 
13  Bush,  23.) 

Sale  of  land  in  adverse  possession  is  absolutely  void.  (Rev.  Stat. 
164 ;  Gen.  Stat.  180;  .Kinsolving  v.  Pierce,  18  B.  Mon.  784.) 

3.  The  plea  in  estoppel  was  insufficient,  because  it  did  not  present 
the  Deceaaarj  elements  of  an  estoppel.   (Bigelow  on  Estoppel,  437,  432.) 

Vol.  XIV.— 14 
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WILLIAM  H.  HOLT  fob  appellee. 

1.  The  case  was  properly  transferred  to  the  equity  docket  on  the 
equitable  defense  presented.    (Bigelow  on  Estoppel,  634,  590.) 

2.  Appellee  had  a  right  to  have  the  equitable  defense  passed  on ;  and 
as  it  defeated  the  action,  there  waja  no  need  of  any  trial  at  law.  (Smith 
y.  Moberly  and  wife,  16  B.  Mon.  70.) 

3.  By  submitting  the  case  without  objection,  the  right  to  a  trial  by 
a  jury  was  waived. 

JUDGE  ELLIOTT  delivered  the  opinion  of  the  coubt. 

This  was  an  action  at  law  brought  by  appellant  for  the 
recovery  of  a  tract  of  land  to  which  he  claimed  to  have  the 
legal  title,  but  of  which  the  defendant  was  in  possession  with- 
out right. 

The  appellee,  who  was  the  defendant,  answered  and  denied 
that  the  appellant  was  either  the  owner  or  entitled  to  the  pos- 
session. 

In  another  paragraph  of  his  answer  he  alleged  that  appel- 
lant had  been  the  owner  of  the  land  in  dispute,  but  that  in 
1863  the  land  had  been  sold  under  execution  levy,  on  a  judg- 
ment debt  which  plaintiff  and  others  owed  Pierce,  Tolle  &  Co., 
and  that  one  George  Orear  had  bought  it  at  the  execution  sale. 
Appellee  alleged  further  that  after  Orear's  purchase  of  the 
premises  in  dispute,  he  informed  appellant  that  if  he  did  not 
wish  to  purchase  back  or  redeem  the  premises  from  Orear,  he 
(appellee)  would  like  to  do  so,  whereupon  appellant  informed 
appellee  that  he  could  not  repurchase  or  redeem  the  land,  but 
for  him  to  do  so,  and  perhaps  he  could  pay  for  half  of  it. 

Appellee  says  that  at  appellant's  solicitation  he  purchased 
the  land  of  Orear  in  the  year  1863,  soon  after  its  sale  under 
execution,  and  the  same  was  conveyed  to  him  by  Orear  and 
wife. 

On  these  issues  the  suit  was  transferred  to  equity  on  appel- 
lee's motion  and  against  appellant's  objection,  and,  on  hearing, 
judgment  was  rendered  in  appellee's  favor,  from  which  appel- 
lant has  appealed. 
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For  appellant  it  is  insisted  that  the  court  erred  in  its  trans- 
fer of  the  l^al  issue  to  equity. 

There  can  be  no  cloubt  but  that  where  both  legal  and  equi- 
table issues  are  formed  in  a  suit,  the  court  should  transfer  the 
equitable  issues  only  to  the  equitable  docket,  because  if  the 
equitable  defenses  fail,  the  parties  are  entitled  to  the  verdict 
of  a  jury  on  the  legal  issues  made  between  them.  But  although 
the  court  may  have  improperly  transferred  the  legal  issues  with 
an  equitable  issue  to  the  equity  docket,  yet  if  the  court  is  of 
opinion  that  the  equitable  issue  is  in  the  defendant's  favor, 
and  that  issue  is  a  full  defense  to  the  action,  and  so  adjudges, 
its  refusal  to  retransfer  the  legal  issues  to  the  ordinary  docket 
is  not  a  reversible  error,  because  the  plaintiff  has  been  defeated, 
and  there  is  nothing  to  try  at  law. 

The  material  questions  in  this  case  are,  therefore,  whether 
the  second  paragraph  of  defendant's  answer  made  an  equitable 
defense,  and,  if  so,  was  the  defense  sustained  by  the  evidence 
in  this  record  ? 

Mr.  Bigelow,  on  page  603  of  his  work  on  Estoppel,  says 
that  ^'It  has  been  held  that  the  doctrine  of  estoppel  by  con- 
duct, where  the  subject  of  the  representation  is  real  estate,  or 
property  which  can  only  be  passed  by  deed,  is  not  available  in 
a  suit  at  law.*'  And  in  support  of  this  position  he  cites 
McPheraon  v.  Walters,  16  Ala.  714;  Smith  v.  Mundy,  18  Ala. 
182;  Hamlin  v.  Hamlin,  19  Maine,  141;  Knight  v.  Wall, 
2  Dev.  &  B.  125;  44  111.  302;  1  Hill,  17;  16  Pick.  460;  24 
Iowa,  379,  and  other  authorities. 

In  these  cases  the  doctrine  is  clearly  asserted,  that  "  If  any 
one  having  the  title  to  land  induce  another  to  purchase  it  from 
one  who  has  no  title,  it  is  very  certain  that  the  legal  owner 
can  not  be  permitted  afterward  to  assert  his  title  and  defeat 
the  purchaser."  But  in  one  of  these  cases  the  learned  judge 
goes  on  to  say:  "The  title  to  land  can  pass  only  by  deed,  and 
an  estoppel  at  law,  which  works  a  divestiture  of  title,  can  be 
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created  only,  in  my  opinion,  by  as  high  evidence.  I  have 
looked  with  some  care  into  the  English  cases,  but  I  have  not 
found  one  in  which  a  plaintiff  at  law  was  held  to  be  bound  by 
a  parol  estoppel  when  the  subject-matter  was  such  that  the 
matter  could  pass  only  by  deed.  If  the  title  could  pass  by  de- 
livery or  parol,  then  a  party  shall  be  bound  by  a  parol  estop- 
pel, and  can  not  be  permitted,  after  he  has  induced  a  party  to 
act  upon  a  supposed  state  of  facts,  to  show  that  these  facts 
are  untrue,  to  the  prejudice  of  him  who  has  acted  on  the 
representations." 

It  is  true  that  Mr.  Bigelow  admits  that  there  is  American 
authority  in  favor  of  the  position,  that  an  equitable  estoppel 
as  to  land  is  available  at  law,  but  that  the  weight  of  authority 
is  against  it.  It  is  also  said  that  "  Whether  the  conduct  proved 
will  work  an  estoppel,  is  a  question  of  law  for  the  court  to  de- 
termine." 

We  conclude  therefore  that  the  second  paragraph  of  appel- 
lee's answer  set  up  matter  of  equitable  defense,  and  whether 
that  defense  had  been  sustained,  was  a  question  for  the  court 
and  not  for  a  jury,  and  if  the  court  decided  correctly  on  that 
issue,  the  appellant  was  not  injured  by  the  court's  refusal  to 
transfer  the  other  issue  to  the  common  docket. 

From  the  evidence  in  this  record  we  are  of  opinion  that 
the  appellant's  land  was  sold  by  the  sheriff  of  Montgomery 
County  on  an  execution  emanating  from  a  judgment  in  favor 
of  Pierce,  ToUe  &  Co.  v.  him  and  others,  and  that  Orear 
bought  it  at  the  sheriff's  sale.  We  are  also  of  opinion  that 
the  evidence  preponderates  to  the  conclusion  that  the  appellee 
was  induced  to  purchase  the  land  from  Orear  by  the  state- 
ments of  appellant  that  he  could  not  redeem  it,  and  he  should 
not  therefore  set  up  any  claim  against  his  title. 

The  evidence  of  appellee  is  positive  to  this  effect,  and  he 
is  corroborated  by  the  evidence  of  Mrs.  Orear,  that  appellant 
after  Orear's  purchase  at  execution  sale,  rented  the  land  of  him. 
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This  evidence,  added  to  the  established  fact  that  after  appel- 
lee's parchase^  appellant  voluntarily  moved  out  of  possession 
and  let  appellee  move  in,  leaves  but  little  room  for  doubt  that 
appellee  purchased  the  premises  in  dispute  at  appellant's 
solicitatiou,  or  that  at  least  appellant  assured  him  before 
his  purchase  that  the  land  was  gone  from  him,  and  that  he 
should  not  set  up  any  title  to  it,  and  the  proof  is  ample  that 
appellee  purchased  and  paid  Orear  for  the  land,  and  that  it 
was  conveyed  to  him  by  Orear  and  wife,  whose  deed  has  been 
destroyed  by  fire  as  well  as  the  record  of  it. 

The  court  therefore  properly  dismissed  appellant's  petition, 
and  that  judgment  is  therefore  hereby  affirmed. 


Case  12— PETITION  ORDINARY— Sept.  19. 

Gastleman  v.  Southern  Mutual  Life  Ins.  Co. 

APPEAL    FROM    PAYETTE    CIRCUIT    COURT. 
1.   DEMAJTD  BEFORE  SUIT  AGAINST  AN  AGENT  BY  HIS  PRINCIPAL  IS  UN- 

KECEBBARY  where  the  agent  received  money  for  his  principal,  under 
a  contract  whereby  he  agreed  to  remit  on  or  before  the  last  day  of 
each  month  the  balance  due,  by  draft  or  otherwise,  as  directed. 

2.  Usage  becomes  a  part  of  a  contract  only  when  the  presumption 
arises  from  all  the  circumstances  surrounding  the  parties  that  they 
flo  intended. 

If  the  parties,  expressly  or  by  implication,  exclude  the  usage, 
eTidenoe  of  its  existence  is  not  admissible. 

A  usage  that  is  unreasonable  does  not  become  a  part  of  the 
ODD  tract. 

In  this  case  the  usage  relied  on  did  not  affect  the  written 
contract. 

S.  Parol  evidence  is  inadmissible  to  vary  the  terms  of  a  wrtt- 
TEN^  CONTRACT,  uuless  there  is  an  allegation  of  fraud  or  mistake. 
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Where  the  parol  contract  it  made  prior  to  the  written^  it  is  presumed 
to  have  been  absorbed  in  the  more  deliberately-executed  written 
contract. 

There  may  be  a  subsequent  parol  modification  or  alteration  of 
or  substitution  for  the  written  contract. 

But  where,  as  in  this  case,  the  two  contracts  are  entered  into  at 
the  same  time,  both  made  with  reference  to  the  same  subject-mat- 
ter, and  founded  upon  the  same  consideration,  evidence  of  the  parol 
contract  is  not  admissible  to  contradict,  add  to,  or  to  vary  the  writ- 
ten stipulations. 

After  the  removal  of  the  appellant  as  its  agent,  appellee  institu- 
ted this  action  against  him,  charging  a  breach  of  contract  by  failure 
to  pay  over  collections  to  the  amount  of  $1,045.63.  The  answer  of 
appellant  sets  up  as  a  defense  to  the  action  a  parol  agreement  made 
with  the  company  at  the  time  of  the  execution  of  the  written  agree- 
ment, by  which  appellant  was  to  have,  in  case  of  removal,  commis- 
sions on  the  renewal  premiums  on  business  obtained  by  him  for  at 
least  three  years  from  date  of  removal.  These  commissions,  it  is 
charged,  would  have  amounted  to  $2,487.51,  and  this  he  pleads  as  a 
counter-claim.  He  also  alleges  that  by  a  general  custom  among 
insurance  companies,  he  is  entitled  to  commissions  as  aforesaid,  and 
that  the  contract  was  entered  into  with  reference  to  this  custom. 

The  judgment  of  the  lower  court  sustaining  demurrer  to  the 
answer,  etc.,  is  affirmed. 

W.  B.  KINKEAD  and  GEO.  W.  DARNALL  fob  appellakt. 

1.  The  custom  allowing  the  agent  a  per  cent  on  renewals  and  policies 
secured  by  him  for  three  years  after  his  removal  by  the  company,  was 
not  inconsistent  with  the  written  contract. 

"  In  many  instances  evidence  of  custom  or  usage  is  admissible  for 
the  purpose  of  annexing  incidents  to  the  terms  of  a  written  instrument 
concerning  which  the  instrument  is  silent.  (Starkie  on  Evidence,  pages 
710,  722,  723 ;  Cooper  v.  Kane,  19  Wend.  886.) 

Parol  evidence  is  admissible  to  prove  such  portions  of  the  contract 
as  are  not  embraced  in  the  writing.  (Brown  v.  Rowland,  Sneed,  293; 
Davenport  v.  Mason,  16  Mass.  85;  Batterm  v.  Pierce,  3  Hill,  171 ;  Paine 
V.  Woodward,  6  Pick.  206;  9  Pick.  298;  Greenleaf  on  Evidence,  sees, 
294,  303 ;  Story  on  Contracts,  sec.  269 ;  Lapham  v.  Whipple,  8  Met. 
(Mass.)  59;  6  Cush.  549;  11  Cush.  44  ;  Richardson  v.  Hooper,  IS  Pick. 
446;  9  Wend.  78.) 

MOBETON  A  PARKER  for  appellee. 

1.  The  writing  negatives  the  right  of  appellant  to  any  other  com- 
pensation than  that  stated  in  the  agreement,  and  therefore  the  custom 
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or  mage  contended  for  is  inconsistent  with  the  terms  and  stipulations 
of  the  writing. 

2.  A  contract  may  be  made  with  reference  to  a  custom  or  usage,  but 
a  coBtom  or  usage  can  not  be  admitted  to  vary  or  contradict  the  terms 
of  the  contract    (Kendall  y.  Russell,  6  Dana,  502;  Smith  on  Contracts, 

JUDGE  BINES  deuyered  the  opinion  of  the  goubt. 

Appellant,  January  1, 1877,  entered  into  a  contract,  in  writ- 
ing, with  the  Southern  Mutual  Life  Insurance  Company,  by 
which  he  undertook,  for  the  consideration  therein  expressed, 
to  act  as  agent  for  the  company.  Among  the  stipulations  in 
the  contract  are  the  following : 

^'All  the  above-mentioned  commissions  shall  continue  so 
long  as  the  said  agent  shall  continue  to  collect  them  under  this 
agreement,  nnless  otherwise  agreed. 

''On  or  before  the  last  days  of  each  month,  and  at  such 
other  times  as  may  be  specially  directed  by  the  company,  said 
second  party  shall  forward  to  said  company  at  its  office,  in 
Louisville,  Ky.,  a  correct  statement  of  all  moneys  received  on 
accoant  of  the  company  by  him  after  deducting  the  amount 
dae  for  services  under  this  agreement  and  authorized  ex- 
penditures with  receipts  or  vouchers  therefor;  also  a  list  of 
all  policies  and  renewals  on  hand  and  past  due,  which  he  shall 
retom  to  the  company  or  to  its  order  on  demand,  and  shall  at 
the  same  time  remit  the  balance  due  said  company  by  draft,  or 
otherwise,  as  directed,  and  shall  not  use  or  appropriate  any 
funds  collected  for  the  company  for  any  purpose  not  author- 
ized by  the  company,  and  shall  in  all  respects  comply  with  the 
laws,  rules,  and  regulations  which  are  now  in  force  or  may 
hereafter  be  adopted  by  said  company  for  the  government  of 
its  agents,  and  this  contract  may  be  terminated  at  the  pleasure 
of  eiUier  party  thereto.*' 

After  the  removal  of  appellant  as  agent  this  suit  was  insti- 
tuted, charging  a  breach  of  the  contract  by  the  failure  to  pay 
over  collections  to  the  amount  of  (1,045.63. 
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The  answer  sets  ap^  as  a  defense  to  the  action^  a  parol  agree- 
ment, made  with  the  company  at  the  time  of  the  execution  of 
the  written  agreement^  by  which  appellant  was  to  have,  in 
case  of  removal^  commissions  on  the  renewal  premiums  on 
business  obtained  by  him^  for  at  least  three  years  from  the 
date  of  removal.  These  commissions,  it  is  charged^  would 
have  amounted  to  (2,487.51,  and  this  he  pleads  as  a  counter- 
claim. It  is  also  alleged  that  by  a  general  custom,  among  in- 
surance companies,  he  is  entitled  to  these  commissions,  and  that 
the  contract  was  entered  into  with  reference  to  this  custom. 

To  this  answer  the  court  sustained  a  demurrer,  and  the 
appellant  tendered  an  amended  answer,  to^the  filing  of  which 
objection  was  made  and  sustained. 

This  amended  answer  sets  up  substantially  thd  same  mat- 
ters contained  in  the  answer,  but  somewhat  more  specifically. 
It  charges  that  the  parol  contract  referred  to  was  made  with 
the  general  agent  on  the  day  of  ,  1876,  and  that 

it  was  the  main  inducement  to  the  execution  of  the  written 
agreement,  dated  January  1,  1877.  Both  the  answer  and  the 
amended  answer  state  that  appellant,  at  the  time  of  the  exe- 
cution of  the  contract  sued  on,  was  acting  as  agent  of  the  com- 
pany under  a  written  agreement  made  in  1874,  and  that  pre- 
vious thereto  he  was  acting  under  a  written  agreement  made  in 

1873,  but  that  the  agreement  of  1873  was  annulled  by  that  of 

1874,  and  that  of  1874  by  the  one  sued  on. 

On  the  refusal  to  permit  the  amended  answer  to  be  filed, 
judgment  was  rendered  against  appellant  for  the  amount 
claimed  in  the  petition,  from  which  judgment  this  appeal  is 
prosecuted. 

For  the  appellant  it  is  contended  that  the  court  erred : 

1.  In  sustaining  the  demurrer  to  the  answer. 

2.  In  refusing  to  allow  the  amended  answer  to  be  filed. 

3.  In  failing  to  sustain  the  demurrer  to  the  ])etition. 
Reversing  the  order  in  which  the  errors  are  assigned,  the 
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first  inquiry  is  as  to  the  sufficiency  of  the  petition.  It  is  ob- 
jected that  it  does  not  show  a  demand  on  appellant  before  suit 
brought,  nor  any  direction  to  him  as  to  the  manner  of  remit- 
ting the  moneys  collected  by  him. 

On  the  termination  of  the  agency  it  became  appellant's 
duty  to  pay  over  the  funds  in  his  hands  without  waiting  for  a 
demand,  but  whether  that  be  true  is  immaterial,  because  in  the 
writing  containing  the  terms  of  the  contract,  and  set  up  in  the 
petition  the  appellant  expressly  stipulates  that  on  or  before  the 
List  dav  of  each  month  he  will  remit  ^^  the  balance  due  said 

m 

company  by  draft,  or  otherwise,  as  directed."  This  implies 
an  absolute  undertaking  to  remit  at  that  time  by  draft  unless 
otherwise  directed.  The  law  sometimes  implies  an  agreement 
to  make  demand  before  suit,  as  in  the  case  of  a  claim  against 
an  attorney  for  money  collected  by  him.  In  such  cases  a  de- 
mand is  necessary,  but  not  where  there  is  an  agreement  to  pay 
over  by  a  time  certain.  (Wharton  on  Agency,  sees.  303-304.) 
The  first  and  second  assignment  of  errors  may  as  well  be 
considered  together.  They  present  in  fact  but  one  question, 
and  that  is,  whether  the  parol  contract  exists  and  can  be  es- 
tablished by  implication  from  custom  or  by  evidence  of  the 
express  stipulations  of  the  parties. 

Usage  becomes  a  part  of  a  contract  only  when  the  pre- 
sumption arises  from  all  the  circumstances  surrounding  the 
prties,  that  they  so  intended.  If  they  expressly  or  by  neces- 
sary implication  exclude  it,  evidence  of  its  existence  is  not 
admissible.  When,  for  instance,  the  subject-matter  in  refer- 
ence to  which  the  usage  is  intended  to  S))eak  has  been  treated 
of  in  the  main  contract,  the  evidence  will  be  rejected.  Beside, 
usage  that  is  unreasonable  does  not  become  a  part  of  the 
contract,  for  it  is  not  to  be  presumed  that  the  parties  intended 
to  do  an  unreasonable  thing.  In  this  case  we  think  it  could 
in  no  way  affect  the  written  agreement.  (2  Parsons  on  Con- 
tnuTts,  546.) 
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The  second  section  of  the  writings  after  specifying  the  com- 
missions that  appellant  was  to  receive^  declares  that  they  shall 
be  ^'  as  compensation  in  full  for  any  and  all  services  under  this 
agreement."  As  the  custom  is  offered  to  show  that  appellant 
was  to  receive  additional  commissions  under  this  contract^  or 
at  least  by  virtue  of  its  execution  and  of  services  performed 
under  it,  it  appears  to  be  in  direct  conflict  with  the  express 
stipulations  of  the  writing.  In  addition  to  this,  the  custom 
does  not  appear  to  be  reasonable.  We  would  scarcely  suppose 
that  such  power  over  the  funds  of  the  company  would  be  left, 
for  a  period  of  three  years  after  the  termination  of  the  agency, 
in  the  hands  of  one  who^  at  the  time,  would  not  be  under 
bond.  Agents  are  not  employed  or  retained,  as  appears  here, 
without  the  execution  of  bond  to  the  company,  and  it  is  not 
reasonable  to  infer  that  a  stranger  to  the  company  would  be 
allowed  greater  privileges. 

There  is  a  difference  between  the  answer  and  the  amended 
answer  that  has  not  been  mentioned.  The  answer  alleges  that 
the  parol  agreement  was  entered  into  at  the  time  of  the  exe- 
cution of  the  written  contract,  while  the  amended  answer 
locates  it  before  that  time. 

The  parties  here  deliberately  put  their  agreement  into 
writing,  leaving  no  uncertainty  as  to  its  object  or  extent, 
from  which  "  it  is  conclusively  presumed  that  the  whole  en- 
gagement and  the  extent  and  manner  of  their  undertaking'^ 
was  embraced  therein.     (1  Greenleaf,  sec.  275.) 

As  there  is  no  pretense  of  fraud  or  mistake  in  the  written 
agreement,  we  are  of  the  opinion  that  it  is  within  the  rule 
that  excludes  extrinsic  evidence  of  the  intention  of  the  par- 
ties. If  this  were  not  true,  parol  evidence  would  be  ad- 
missible to  alter  the  terms  of  a  contract  that  purports  to  be 
absolute,  so  as  to  render  it,  in  reality,  conditional.  This  can 
not  be  done.    (Wight  v.  Shelby  Railroad  Co.,  16  B.  Mon.  6.) 

In  McKegney  v.  Widekind,  6  Bush,  109,  action  was  insti- 
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tuted  on  a  note  for  $170,  payable  in  sixty  days^  and  expressed 
to  be  in  consideration  of  a  mule.  The  answer  alleged  that  at 
the  time  of  its  execution  the  payee  verbally  agreed  to  furnish 
the  defendant  five  hundred  bushels  of  corn  at  the  price  of  fifty 
cents  per  bushel,  and  that  this  agreement  was  the  main  induce- 
ment to  the  purchase  of  the  mule  and  the  execution  of  the  note. 
The  evidence  was  held  incompetent. 

Counsel  for  appellant  cite  Paine  v.  Woodward,  6  Pick.  206. 
The  defendant  sold  the  plaintifi^  a  grocery-store  for  a  sum  of 
money  stated  in  the  deed,  and  agreed  verbally  not  to  carry  on 
the  same  kind  of  business  within  a  certain  distance,  and  it  was 
held  to  be  a  sufficient  consideration  for  this  agreement,  that 
the  plaintiff  was  thereby  induced  to  make  the  purchase.  This 
case  wajB  decided  in  1828.  On  closer  examination  we  find 
that  it  has  of  late  years  been  entirely  disregarded  in  Massa- 
chusetts. 

Wilson  v.  Shelburne,  6  Gushing,  68,  decided  in  1850,  is 
stated  thus  in  the  syllabus :  ^'  When  the  consideration  of  a 
promissory  note  consisted  in  part  of  the  price  of  a  fish-stand 
which  had  been  paid  and  indorsed,  and  in  part  of  an  agree- 
ment on  the  part  of  the  payee  not  to  engage  in  the  fish  busi- 
ness fer  a  year,  in  comjietition  with  the  promisor,  and  the 
terms  and  conditions  of  the  sale  were  evidenced  by  a  contract 
in  writing,  which  contained  nothing  relative  to  the  goodwill 
of  the  business,  it  was  held,  in  an  action  on  the  note  between 
the  original  parties,  that  the  promisor  could  not  prove  in  his 
defense  that  at  the  time  of  the  sale  a  verbal  contract  was 
made  between  the  parties  that  the  payee  would  not  engage  in 
the  fish  business  for  a  year,  and  that  this  agreement  had  been 
violated." 

Doyle  V.  Dixon,  12  Allen,  576,  decided  in  1866,  is  a  case 
where  there  was  a  sale  of  a  stock  of  goods  and  a  renting  of 
the  store  for  five  years,  and  a  verbal  agreement  at  the  same 
time^  and  upon  the  same  consideration,  that  the  seller  would 
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not  engage  in  the  same  business  for  a  given  period  of  time. 
The  parol  evidence  was  held  inadmissible. 

It  is  said  by  the  court,  ^'  The  evidence  offered  can  be  con- 
sidered in  no  other  light  than  as  an  attempt  to  graft  upon  the 
written  instrument  an  additional  and  oral  stipulation  founded 
upon  the  same  consideration  and  entered  into  at  the  same  time 
with  the  written  contract  between  the  parties." 

Kimball  v.  Bradford,  9  Gray,  243;  Clark  v.  Houghton,  12 
Gray,  38 ;  Hokes  v.  Hotchkiss,  23  Vt.  232 ;  are  also  directly 
in  point  in  support  of  the  view  taken  of  this  case  by  the  court 
below. 

When  the  parol  contract  is  made  prior  to  the  written,  it  is 
presumed  to  have  been  absorbed  in  the  more  deliberately-exe- 
cuted written  contract  There  may  he  a  subsequent  parol 
modification  or  alteration  of  or  substitution  for  the  written 
contract,  but  where,  as  in  this  case,  the  two  contracts  are  en- 
tered into  at  the  same  time,  both  made  with  reference  to  the 
same  subject-matter  and  founded  upon  the  same  consideration, 
evidence  of  the  parol  contract  is  not  admissible  to  contradict, 
add  to,  or  to  vary  the  written  stipulations. 

Perceiving  no  error  in  the  rulings  of  the  court  below,  the 
judgment  is  affirmed. 
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Case  IS—PETITION  EQUITY— September  23. 
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APPEAL  FROM  ADAIR  CIRCUIT  COURT. 
L  A  CONDinOKAL  DEVISE  NOT  VOID  FOR  UNCERTAINTY — 

"If  my  sister  E.,  after  the  death  of  her  husband,  G.,  becomes 
leooDciled  to  my  and  her  brother  T.,  and  his  and  her  sisters,  within 
one  year  after  the  death  of  said  G.,  my  executors  are  directed  to 
pay  over  to  her  one  equal  sixth  part  of  my  estate;  but  if  she  is  not 
80  reconciled  within  that  period  then  that  sixth  part  ...  is 
to  pass  to  my  other  sisters,  brother  T./'  etc.  By  codicil  the  same 
devise,  and  upon  the  same  conditions,  is  made  to  the  children  of  R 
in  case  of  her  death  before  her  husband ;  E.  or  her  children  not  to 
take  any  thing  "  until  one  year  after  G.'s  death." 

In  reversing  the  judgment  of  the  circuit  court,  adjudging  the 
foregoing  devises  void  for  uncertainty,  held: 

1.  In  devises  upon  such  precedent  conditions  the  devisee  claim- 
ing must  show  that  the  condition  has  been  performed — ^until  per- 
formance there  is  no  devise,  and  without  performance  the  devise 
must  fail. 

2.  If  E.  or  her  children,  as  the  case  may  be,  shall,  within  one 
year  after  the  death  of  G.,  become  reconciled,  or  in  good  faith  ofifer 
to  become  reconciled  to  her  brother  and  sisters,  or  such  of  them  as 
tie  then  living,  she  or  they  will  be  entitled  to  the  devise.  But  said 
brother  and  sisters  can  not  defeat  the  devise  by  refusing  to  become 
reconciled  to  E.  or  her  children. 

1  A  DEVISE  DEPENDING  UPON  THE  PERFORMANCE   OR    NON-PERFORM- 

ANCS  OF  A  PRECEDENT  CONDITION  is  directed  to  be  placed  in  the 
hands  of  a  receiver. 

3.  A  DEVISE  TO  TAKE  EFFECT  AT  THE  EXPIRATION  OF  ONE  YEAR  AFTER 

THE  DEATH  OF  A  PERSON,  LTViNO  at  the  time  of  the  death  of  the 
testator,  takes  effect  within  the  time  prescribed  by  statute. 

LEWIS  k  PORTER  and  W.  P.  D.  BUSH  for  appellants 

1.  If  the  devise  to  Ermine  0.  Page  and  her  children,  depending  upon 
the  condition  precedent,  was  void '^  because  of  its  uncertainty,  remote- 
sew,  and  the  impossibility  of  judicially  determining  when  its  terms  are 
or  may  be  complied  with,"  as  adjudged  by  the  lower  court,  the  deviae 
over  must  also  be  held  to  be  void  because  the  devise  over  depends  upon 
tbe  non- happening  of  the  same  condition  precedent,  upon  which  the 
devise  to  the  first  takers  depends. 
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"  Id  regard  to  estates  oyer,  where  the  first  estate  depends  upon  a  con- 
dition precedent,  which  for  any  reason  fails  to  be  performed,  so  that  the 
first  estate  never  vests,  it  seems  to  be  considered  that  the  estate  over 
will  fail  also  as  being  dependent  upon  that  of  the  first  devisee."  (2 
Redfield  on  Wills,  paragraph  10,  page  664.) 

2.  The  vesting  of  the  devise  to  Ermine  C.  Page  and  her  children 
depends  upon  the  performance  of  the  conditions  imposed  by  the  will ; 
this  makes  the  conditions  precedent. 

A  eondUian  precedent  requires  the  performance  of  the  condition  before 
the  estate  can  vest. 

A  oondUion  tubsequent  is  where  the  failure  to  perform  the  condition 
will  divest  the  estate.  (2  Redfield  on  Wills,  sec.  66 ;  page  661 ;  2  Jar- 
man  on  Wills,  edition  1861,  pages  1,  2.) 

A.  J.  &  D.  JAMES,  CALDWELL  &  HARWOOD,  ALEXANDER, 
BAKER  &  READ,  and  A.  DU  VALL,  for  appellees. 

1.  Appellants  have  indicated  no  purpose  to  establish  friendly  rela- 
tions or  become  reconciled,  as  required  by  the  will.  This  in  effect  is  a 
disclaimer  of  the  devise  to  them.  (4  Kent,  584;  6  Greenleaf  s  Gruiae 
on  Real  Property,  164 ;  1  Story's  Rep.  614.) 

2.  A  will  is  void  for  uncertainty  when  it  is  impossible  to  discover, 
from  the  words  used,  what  was  meant  to  be  given  or  to  whom,  or  when 
there  is  something  to  be  done  as  a  condition  precedent  to  the  vesting  of 
the  estate,  or  when  it  is  impossible  for  the  court  to  determine  that  the 
condition  precedent  has  been  performed  or  done  according  to  the  spirit 
and  purpose  of  the  will. 

3.  A  strict  and  literal  compliance  with  the  condition  precedent,  when 
there  is  a  devise  over,  is  required  before  the  first  devise  can  vest.  (1 
Roper  on  Legacies,  chap.  13,  pages  760,  769;  2  Redfield  on  Wills,  662.) 

4.  A  reconciliation,  the  condition  precedent  in  this  case,  requires  the 
conjoint  action  of  two  parties.    (Moore  v.  Moore,  47  Barb.  267.) 

A  forced,  counterfeit,  or  pretended  reconciliation  or  restoration  of 
amity  would  not  comply  with  the  requirements  of  the  vrill. 

It  would  be  impossible  to  ascertain  or  determine  judicially  whether 
the  condition  has  been  complied  with  in  good  faith  in  this  case,  and 
therefore  the  devise  to  appellants  was  properly  held  to  be  void,  for  uncer- 
tainty, by  the  court  below. 

JUDGE  GOFER  delivered  the  opinion  of  the  ooubt. 

This  was  an  action  brought  by  the  executors  of  William  £L 

Frazer  to  have  his  will  construed. 

The  ninth  clause  of  the  will  reads  as  follows : 

"  If  my  sister,  Ermine  C.  Page,  after  the  death  of  her  bus* 
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hand,  Greorge  M.  Page,  becomes  reconciled  to  my  and  her 
brother,  Thomas  H.  Frazer^  and  his  and  her  sisters  within  one 
year  after  the  death  of  said  George  M.  Page,  my  executors  are 
directed  to  pay  over  to  her  one  equal  sixth  part  of  my  estate, 
but  if  she  is  not  so  reconciled  within  that  period,  then  that 
sixth  part  allowed  for  Ermine  is  to  pass  to  my  other  sisters, 
my  brother,  Thomas  H.  Frazer,  and  Laura  Wheat,  to  be  held 
and  go  in  all  respects  as  the  portions  respectively  given  them 

in  this  instrument It  is  my  intention  to 

dispose  of  my  whole  estate  by  this  will,  whether  it  consists  of 
real  estate,  slaves,  or  personal  estate,  debts,  or  choses  in  action, 
and  all  rights  of  property,  and  I  think  the  words  employed 
are  sufficient  to  pass  it  all  to  my  legatees.^ 
A  codicil  to  the  will  is  in  these  words : 
*^  A  conditional  devise  is  contained  in  my  said  will  in  favor 
of  my  sister,  Ermine  C.  Page.     It  is  now  my  will,  in  case 
said  Ermine  should  die  before  her  husband,  George  M.  Page, 
that  her  children  shall  have  the  privilege  of  receiving  the  por- 
tion intended  for  her  by  said  will,  provided  they  shall  become 
friendly  with  and  reconciled  to  my  brother  Thomas  H.  Frazer, 
and  my  sisters  who  may  be  then  living,  within  one  year  after  the 
death  of  said  George  M.  Page.    I  now  declare  it  to  be  my  will 
that  neither  my  sister  Ermine  or  her  children  shall  have  any 
part  of  my  estate  in  the  lifetime  of  said  George  M.  Pagej  and 
not  until  one  year  after  said  George's  death  and  then,  only  in 
case  of  the  reconciliation  and  amity  before  spoken  of,  and  should 
not  such  reconciliation  and  amity  take  place,  the  part  intended 
for  Ermine  or  her  children  to  go  to  my  other  devisees,  as  is 
directed  in  my  said  will,  and  to  be  held  under  its  provisions 
and  upon  its  terms,  and  in  no  event  is  said  part  to  pass  from 
my  estate  or  be  paid  out  of  it  until  the  general  division,  which 
is  to  take  place  agreeable  to  the  provisions  of  my  said  will." 

The  mother  of  the  testator  is  dead,  and  Mrs.  Page  and  her 
husband,  George  M.  Page,  are  both  living. 
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The  circuit  court  adjudged  that  the  devise  to  Mrs.  Page 
and  that  to  her  children  in  case  of  her  death  before  her  hus- 
band were  void,  because  of  the  impossibility  of  ascertaining^ 
judicially  whether  the  condition  on  which  the  devises  are  de- 
pendent has  been  performed,  and  the  court  also  adjudged  that 
the  one  sixth  part  attempted  to  be  thus  conditionally  devised 
to  Mrs.  Page  or  her  children  passed  under  the  will  to  the  other 
devisees. 

The  devise  is  upon  a  condition  precedent.  In  such  a  case 
the  devisee  claiming  the  devise  must  show  that  the  condition 
has  been  performed.  Until  performance  there  is  no  devise, 
and  if  a  condition  be  such  that  performance  can  not  be  estab- 
lished, because  from  the  nature  of  the  condition  it  is  impossi- 
ble to  ascertain  judicially  that  it  has  been  performed,  it  would 
seem  that  the  devise  must  fail. 

But  such  is  not  the  case  here.  The  condition  is  that  Mrs. 
Page,  or,  in  case  of  her  death  before  her  husband,  her  children 
shall  become  reconciled  to  the  brother  and  sisters  of  the  tes- 
tator within  one  year  after  the  death  of  her  husband. 

No  doubt  the  testator  intended  a  real,  and  not  a  simulated 
reconciliation,  and  it  may  be,  if  it  were  claimed  that  there  had 
been  such  reconciliation,  the  court  might  mistake  a  reconcilia- 
tion which  was  simulated  for  the  sole  purpose  of  getting  the 
devifeed  estate  for  that  real,  heartv  reconciliation  intended  bv 
the  testator.  But  this  does  not  render  the  devise  void.  There 
might  be  mistake  in  ascertaining  the  performance  of  almost 
any  condition,  proof  of  which  depends  on  human  testimony. 
If  the  usual  outward  manifestations  of  friendship  and  amity 
were  shown  to  exist,  the  chancellor  would  be  authorized  to 
decide  judicially  that  a  reconciliation  had  taken  place.  The 
evidence  might  be  such  that  it  would  be  extremely  difficult  to 
decide  whether  there  had  been  a  reconciliation  or  not,  but  this 
difficulty  is  often  experienced  in  deciding  any  kind  of  question 
of  fact. 
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If,  however,  there  was  a  preponderance  of  evidence  in 
&vor  of  the  conclusion  that  a  reconciliation  had  taken  place, 
it  is  not  perceived  why  the  chancellor  should  not  so  decide ; 
and  if,  on  the  other  hand,  the  evidence  was  so  in  equipoise 
that  it  would  be  impossible  to  say  on  which  side  it  prepon- 
derated, the  devisee  having  the  affirmative  of  the  issue  would 
fiiii,  just  as  in  any  other  case. 

And  it  may  also  be  true  that  the  brother  and  sisters  of 
Mrs.  Page  are  unwilling  to  come  upon  terms  of  amity  and  re- 
conciliation with  her,  and  that  they  will  be  unwilling  to  come 
apon  such  terms  with  her  children  if  she  should  not  survive 
her  husband,  and  by  their  own  conduct  prevent  the  perform- 
ance of  the  condition  upon  which  the  devise  is  made  to  de- 
pend. 

But  the  devise  can  not  be  defeated  in  that  way.  The  tes- 
tator  evidently  felt  that  Mrs.  Page  was  responsible  for  her 
estrangement  from  her  family^  and  that  it  was  her  duty  to  be- 
come reconciled  to  them.  His  object  was  to  restore  fraternal 
relations  between  his  brother  and  sisters,  and  if  Mrs.  Page,  or 
her  children,  in  case  of  her  death  during  the  lifetime  of  her 
husband,  shall  within  one  year  after  the  death  of  George  M. 
Page,  make  advances  in  good  faith  to  her  brother  and  sisters 
for  reconciliation,  it  will  then  become  their  duty,  under  the 
will,  to  receive  those  advances  in  the  same  good  faith,  and 
to  re-establish  that  friendlv  and  fraternal  relation  the  testator 
so  ranch  desired.  And  if  they  shall  so  act  as  to  prevent  the 
accomplishment  of  his  will  in  that  respect,  the  offer  to  per- 
form and  the  rejection  or  defeat  of  that  offer  by  the  brother 
and  sisters,  or  such  of  them  as  may  then  be  living,  will  be 
equivalent  to  performance,  and  the  devise  will  vest. 

But  by  the  express  provisions  of  the  will,  Mrs.  Page  has 
one  year  after  her  husband's  death  to  effect  the  required  recon- 
ciliation; and  in  case  of  her  death  during  the  life  of  her  hus- 
band her  chiMren  are  entitled  to  the  same  time. 
Vol.  XIV.— 15 
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We  perceive  no  ground  for  holding  tlie  devise  void, "  because 
it  is  not  required  to  vest  within  the  time  required  by  law." 

It  must  vest  within  one  year  after  the  termination  of 
the  life  of  George  M.  Page,  a  life  now  in  being,  whereas  the 
limitation  by  the  statute  is  ''a  life  or  lives  in  being  at  the 
creation  of  the  estate,  and  twenty-one  years  and  ten  months 
thereafter."    (Sec.  27,  art.  1,  chap.  63,  Gen.  Stat.) 

We  are  therefore  of  the  opinion  that  the  court  erred  in 
adjudging  the  devise  void. 

The  judgment  is  reversed,  and  the  cause  remanded  with 
directions  to  appoint  a  trustee,  in  accordance  with  the  prayer 
of  the  petition,  to  hold  the  estate  embraced  by  the  devise 
until  the  time  when,  according  to  the  terms  of  the  will  and 
codicil,  the  condition,  upon  which  it  is  given,  should  be  per- 
formed, and  then  to  adjudge  it  to  whoever  shall,  according  to 
the  principles  of  this  opinion,  be  entitled  to  it. 


Case  14— PETITION  EQUITY— Sepp.  25. 

Hansford  v.  Holdam. 

APPEAL  FROM  LINCOLN  COMMON  PLEAS  COURT. 

1.  HoMESTFEAD  RIGHT  IS  NOT  FORFEITED  where  there  has  been  ed  occii- 

pancy  and  a  removal,  temporarily,  with  an  intention  to  return  and 
make  the  premises  a  home. 

2.  But  where  there  has  never  been  an  actual  residence  and  use  of  the  pwpertjf 

as  a  hame^  the  mere  intention  to  so  occupy  it  at  some  future  time 
will  not  be  sufficient  to  protect  the  homestead. 

In  this  case  H  sold  a  part  of  his  farm,  including  his  dwellings 
houses  removed  to  and  occupied  a  rented  place  about  two  miles 
distant,  while  he  was  erecting  a  dwelling-house  on  the  unsold  part, 
and  a  few  weeks  before  it  was  completed,  and  before  removing  to  it, 
executed  a  mortgage  on  the  land,  in  which  his  wife  did  not  join.  It 
is  held  that  H  is  not  entitled  to  a  homestead  as  against  the  mortgagee. 
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3.  Judgment  kot  specifically  prayed  fob  is  e&boneous,  unless  a 
defense  in  made.    (Civil  Ckxie,  sec  90.) 

*'  Wherefore  plaintiff  prays  that  the  mortgage  be  foreclosed,  and 
for  all  other  proper  relief." 

No  defense  being  made  to  the  note  eued  on,  a  personal  judgment 
thereon  against  the  defendant,  on  the  foregoing  prayer,  was  erro- 
neous. 

The  assertion  of  the  claim  by  the  defendant  to  a  homestead,  in 
the  mortgaged  land,  was  not  such  a  defense  to  the  action  as  was 
neceasaiy  to  authorize  a  personal  judgment  for  the  amount  of  the 
note,  on  the  foregoing  prayer  for  all  other  proper  relief. 

SAUFLEY  A  WARREN,  W.  H.  MILLER,  and  W.  G.  WELCH  for 

APPELLANT. 

F.  F.  BOBBITT,  J.  S.  &  R  W.  HOCKER,  and  HILL  &  ALLCORII 

FOR  appellee. 

JUDQE  HIKES  delivered  the  opinion  of  the  court. 

Appellant  being  the  owner  of  a  tract  of  land  on  which  he 
resided  with  his  fiimily^  sold  for  $1,000  a  portion  thereof,  in- 
clading  the  dwelling  and  other  improvements,  delivered  pos- 
session to  the  purchaser,  and  rented  premises  some  two  miles 
therefrom.  During  his  occupancy  of  the  rented  property  he 
ooromenced  the  erection  of  a  dwelling-house  on  the  unim- 
proved portion  of  the  land  belonging  to  him,  with  the  avowed 
intention  to  make  it  his  home.  While  these  improvements 
were  being  made  he  mortgaged  this  land,  the  wife  not  joining, 
to  appellee,  and  shortly  afterward  moved  into  the  house  and 
continues  to  occupy  it  as  a  home  for  himself  and  family.  Ap- 
pellee brought  this  action  to  subject  the  property  to  the  pay- 
ment of  the  mortgage-debt.  Appellant  answered,  claiming  a 
homestead,  which  the  court  refused  to  allow,  and  directed  the 
sale  of  so  much  of  the  property  as  might  be  found  necessary 
to  satisfy  the  claim,  and  also  gave  personal  judgment  against 
appellant. 

The  homestead-law  is  for  the  benefit  of  all  bona  fide  house- 
keepers with  a  &mily,  but  does  not  apply  to  sales  under  exe- 
cution, attachment,  or  judgment,  at  the  suit  of  creditors,  if  the 
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debt  existed  prior  to  the  purchase  of  the  land  or  to  the  erec- 
tion of  the  improvements  thereon. 

In  this  instance  the  land  was  purchased  before  the  debt 
was  created,  but  a  part  of  the  sum  of  money  which  the  mort— 
gage  was  executed  to  secure,  was  applied  by  appellant  in  pay- 
ment for  the  land.  The  improvements,  though  in  process  of 
construction,  were  not  completed  or  occupied  by  appellant 
until  some  six  weeks  afl;er  the  date  of  the  mortgage. 

In  Brown  v.  Martin,  4  Bush,  60,  it  is  said  that  the  right 
of  exemption  depends  upon  the  present,  or  actual  purpose  aud 
intention  of  the  debtor  to  use  and  enjoy  the  property  sought 
to  be  exempted  as  a  home  for  himself  and  fiimily.  The  ques- 
tion did  not  arise  then,  however,  as  to  whether  the  intention 
of  the  debtor  to  establish  his  residence  upon  certain  premises, 
which  had  not  been  previously  occupied  by  him  as  a  home, 
would  entitle  him  to  the  exemption. 

We  are  of  the  opinion  that  when  there  has  been  an  occu- 
pancy, and  a  removal  temporarily,  with  the  intention  to  return 
and  make  the  premises  a  home,  there  would  be  no  forfeiture 
of  the  homestead ;  but  where  there  never  has  been  an  actual 
residence  and  use  of  the  property  as  a  home,  a  mere  intention 
to  so  occupy  it  at  some  future  time  will  not  be  sufficient  to 
protect  the  homestead.  Any  other  construction  of  the  statute 
would  render  it  an  instrument  of  fraud,  and  defeat  its  manifest 
object.  Before  a  party  will  be  entitled  U)  the  exemption  he 
must  bring  himself  within  the  spirit  of  the  statute. 

In  this  state,  in  the  cases  w^here  the  question  of  intention  has 
become  an  element  in  the  determination  of  the  right  to  a  home- 
stead there  has  been  a  previous  occupancy  and  use  as  a  home- 
stead. In  order  to  determine  whether  there  has  been  an 
abandonment  of  such  right  of  exemption  the  intention  is 
properly  inquired  into,  but  it  is  not  the  spirit  of  the  statute 
that  intention  should  create  the  right  to  a  homestead.  The 
judgment  of  the  lower  court  upon  this  point  is  correct. 
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Appellant  complains  of  the  personal  judgment  rendered 
against  him,  because  he  says  there  is  no  prayer  in  the  petition 
for  such  relief.  The  prayer  is,  "  Wherefore  plaintiff  prays 
that  the  mortgage  be  foreclosed,  and  for  all  other  proper  re- 
lief" Section  90,  Civil  Code,  provides  that  '*  if  no  defense  be 
made,  the  plaintiff  can  not  have  judgment  for  any  relief  not 
specifically,  demanded ;  but,  if  defense  be  made,  he  may  have 
judgment  for  other  relief,  under  a  prayer  therefor."  As  set- 
ting up  claim  to  the  homestead  was  not  a  defense  to  the  action, 
it  is  clear  that  the  court  erred  in  rendering  the  personal  judg- 
ment 

Wherefore  so  much  only  of  the  decree  of  the  lower  court 
as  gives  personal  judgment  is  reversed,  and  cause  remanded 
with  directions  to  set  aside  that  portion. 


Case  15— APPEAL— Sept.  28. 

Ditto  V.  Meade  County  Court. 

APPEAL  FROM  MEADE  CIRCUIT  COURT. 

L  Appeal  fkom  order  op  county  court  of  levy  and  claims, 
rejecting  a  claim  for  more  than  $100,  must  be  taken  to  the  circuit 
court  w'ltbin  sixty  days  from  the  making  of  the  order.  {Qen.  Stat., 
11,  art.  3,  chap.  27 ;  Civil  Ck)de,  sec.  729.) 


^AMES  MONTGOMERY  and  ED.  BUTLER  for  appellant. 
LEWIS  Sc   FARLEIGH  for  appellee. 

JUDGE  HUNES  delivered  the  opinion  of  the  court. 

Appellant  presented  a  claim  for  more  than  $100  to  the 
Meade  County  Court  of  Levy  and  Claims,  which  was  reject- 
ed and  appeal  taken  to  the  circuit  court  of  that  county.  The 
claim  was  rejected  on  the  14th  day  of  November,  1876,  and 
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the  appeal-bond  executed  in  the  circuit  court  clerk's  office  on 
the  17th  day  of  February,  1877,  ninety-three  days  after  the 
rejection  of  the  claim.  The  circuit  court  dismissed  the  ap- 
peal because  not  taken  within  sixty  days,  as  required  by  section 
729,  Civil  Code.  The  appeal  is  from  that  judgment.  The 
right  to  appeal  to  the  circuit  court  from  an  order  rejecting  a 
claim  by  the  court  of  levy  is  conferred  by  section  11,  article 
3,  chapter  27  of  the  Greneral  Statutes,  and  the  manner  of 
taking  the  appeal,  as  well  as  the  time  in  which  it  can  be  taken, 
is  governed  by  chapter  2,  title  16  of  Civil  Code.  Before  the 
passage  of  the  act  of  March  7, 1867,  which  is  in  substance  the 
section  of  the  General  Statutes  referred  to,  no  appeal  was 
allowed  to  the  circuit  court  from  such  judgments,  but  the 
appeal  was  direct  to  the  Court  of  Appeala  (3  Bush,  164; 
Arnold  v.  Smith.) 
Judgment  affirmed. 


Case  16— PETITION  EQUITY— October  1. 

Witherspoon  v.  Musselman,  &c. 

APPEAL  FBOM  OWEN  CIRCUrr  COURT. 

1.  Agreement  to  pay  a  reasonable  attorney's  fee,  in  the  body  of 
a  promissory  note,  if  it  is  "colUcted  by  mU^''  is  absolutely  void — ^it  is 
contrary  to  the  policy  of  our  laws — it  is  an  agreement  to  pay  a  pen- 
alty, tends  to  the  oppression  of  the  debtor,  and  to  enoooiage  liti- 
gation. 

LILLARD  Sl  HALLAM  for  appellant. 

JUDGE  HINES  deliyered  the  opinion  op  the  ooubt. 

This  is  an  action  in  equity  on  a  note,  secured  by  mortgage 
in  which  the  ap]>ellant  seeks  personal  judgment  and  as^  for 
a  sale  of  the  mortgaged  property. 
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Id  the  body  of  the  note  is  this  stipulation,  ^'  If  the  note  is 
collected  by  suit,  we  are  to  pay  a  reasonable  attorney's  fee." 

The  petition  alleges  the  agreement  to  pay  a  reasonable 
ftltoruey's  fee,  bat  does  not  state  what  amount  would  be 
reasonable  for  the  services  performed.  It  does  not  charge 
that  the  plaintiff  has  paid,  or  even  promised  to  pay,  any  cer- 
tain sum.  The  pleader  attempted  to  remedy  this  defect  by  offer- 
ing an  amended  petition,  charging  that  $87  would  be  reason- 
able. Hie  amount  of  the  note,  principal  and  interest  to  date 
of  tendering  the  amendment,  was  $1,740.  The  court  below 
refused  to  allow  the  amendment  to  be  filed,  and  rejected  the 
cUim  for  an  attorney's  fee.  From  these'  rulings  an  appeal 
was  taken. 

Waiving  the  question  as  to  whether  there  was  any  abuse 
of  discretion  on  the  part  of  the  court  in  refusing  to  allow  the 
amended  petition  to  be  filed,  we  will  treat  it  as  filed,  in  order 
furly  to  present  the  inquiry  as  to  the  validity  of  the  agree- 
ment sought  to  be  enforced. 

An  intimation  in  the  opinion  of  this  court,  in  the  case  of 
Smith  v.  Kahn  and  wife,  MS.  opinion,  Nov.  7,  1871,  appears 
to  have  led  to  the  conclusion  that  such  contracts  would  be 
enforced  where  no  defense  was  made.  Such  a  question  did 
not  arise  in  that  case.  There  a  judgment  was  rendered  by 
de&ult,  but  the  reversal  was  on  the  ground  of  the  failure  to 
aver  the  payment  of  an  attorney's  fee. 

In  Thomasson  v.  Townsend,  10  Bush,  114,  the  party  was 
in  court  resisting,  and  it  was  held  there  could  be  no  recovery, 
and  that  such  contracts  were  contrary  to  the  policy  of  the  law, 
in  the  nature  of  penalties,  and  to  a  certain  extent  usurious. 

In  Graar  v.  Louisville  Banking  Company,  11  Bush,  189,  the 
court  places  it-s  refusal  to  enforce  such  contracts  upon  the  sole 
groand  that  they  are  agreements  to  pay  penalties,  and  that 
they  are  not  to  any  extent  usurious. 

In  Billing  v.  Thompson,  12  Bush,  310,  it  is  held  that  such 
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contracts  can  not  be  enforced,  and  the  court  cites  Thomasson 
V.  Townsend  and  Gaar  v.  Louisville  Banking  Company  as  au- 
thorities, but  gives  no  other  reason  for  its  ruling. 

A  later  case  in  this  court,  Myers  v.  Wise,  MS.  opinion, 
Sept.  9,  1878,  places  the  refusal  to  enforce  such  contracts 
upon  the  broader  ground  that  they  are  not  only  in  the  nature 
of  penalties,  but  that  they  are  contrary  to  public  policy,  and 
tend  to  encourage  litigation. 

We  are  clearly  of  the  opinion  that  all  such  contracts  are 
absolutely  void.  They  are  contrary  to  the  policy  of  our  laws, 
which  prescribe  the  amount  of  attorney's  fees  that  may  be 
taxed  against  the  unsuccessful  litigant.  They  are  agreements 
to  pay  penalties,  tend  to  the  oppression  of  the  debtor,  and 
to  encourage  litigation.  (Bullock  v.  Taylor,  S.  C.  Michigan, 
June  term,  1878;  Smith  v.  Sheldon,  35  Mich.  42.) 

Judgment  affirmed. 


Case  17— MOTION  TO  DISMISS  APPEAL— Oct.  5. 

City  of  Bowling  Green  v.  Elrod. 

APPEAL  FROM   WARREN   COMMON    PLEAS  COURT. 

1.  The  lower  court  has  no  power  to  grant  an  appeal  after  the 

expiration  of  the  term  at  which  the  judgment  was  rendered. 

2.  If  an  appeal  has  been  granted  by  the  lower  court,  ajstv 

THE  appellant  FAILS  TO  FILE  HIS  ASSIGNMENT  OF  ERRORS  AND 

schedule  within  ninety  days,  or  fails  to  file  the  transcript  in  the 
oflSce  of  the  clerk  of  the  Court  of  Appeals  at  least  twenty  days  before 
the  first  day  of  the  second  term  of  said  court,  after  the  granting  of 
the  appeal,  the  appeal  will  be  dismissed  by  the  Court  of  Appeals 
on  motion  of  appellee.     (Civil  Code,  sees.  737,  738,  740.) 

8.  If  THE  APPELLANT  ABANDONS  THE  APPEAL  GRANTED  BY  THE  LOWER 

COURT,  by  failing  to  file  his  assignment  of  errors  and  schedule,  or  by 


TOL  XIV.]  SEPTEMBER  TERM,  1878.  217 

City  of  Bowling  Green  ▼.  Elrod. 

failing  to  file  the  transcript  in  the  office  of  the  clerk  of  the  Court  of 
Appeals,  within  the  time  prescribed  by  the  Code,  he  may  still  obtain 
mioppealfrmn  the  clerk  of  the  Court  ofAppeaUy  by  filing  the  transcript 
and  his  asBignment  of  errors  in  his  office,  within  the  time  prescribed 
by  the  Code. 

But  if  the  appellant  abandons  his  appeal  after  superseding  the  judg- 
meut  in  the  lower  courts  the  appellee  may,  on  motion  in  the  Court  of 
Appeals,  have  his  appeal  dismissed  with  damages. 

i  The  DIBMIflfiAIi  OF  THE  APPEAL  GRANTED  BY  THE  LOWER  OOURT  doeS 

not  bar  the  right  to  obtain  an  appeal  from  the  clerk  of  the  Court  of 
Appeals  within  the  time  prescribed  by  the  Code. 
5.  When  ak  appeal  is  granted  by  the  clerk  of  the  Court  of 
Appeala,  a  summons  should  be  issued  against  the  appellee,  or  a 
warning-order,  if  he  is  a  non-resident. 

B.  F.  PEOCrOR  AND  J.  M.  HINES  for  appellant. 
flALSELL  &  MITCHELL  for  appellee. 

CHIEF  JUSTICE  PRYOR  delivered  the  opinion  of  the  court. 

An  appeal  may  be  granted  to  this  court  at  any  time  within 
two  years  after  the  right  to  an  appeal  first  accrued;  persons 
laboring  under  certain  disabilities  mentioned  in  section  745  of 
the  Code  may  appeal  within  one  year  after  these  disabilities  are 
removed,  although  the  two  years  may  have  elapsed.  The 
appeal  may  be  granted  by  the  court  rendering  the  judgment 
daring  the  term  at  which  it  is  rendered,  or  by  the  clerk  of  this 
court  on  application  of  either  party  or  his  privy,  upon  filing 
in  the  ofBoe  of  said  clerk  a  copy  of  the  judgment  from  which 
be  appeals.  (Sec.  774,  Civil  Code.)  The  court  below  has  no 
power  to  grant  an  appeal  after  the  expiration  of  the  time  at 
which  the  judgment  was  rendered ;  and  if  an  appeal  has  been 
granted  by  the  lower  court  in  proper  time,  and  the  appellant 
fails  to  bring  the  case  up,  or  to  file  his  assignment  of  errors  and 
schedale  within  the  ninety  days,  and  his  appeal  is  dismissed, 
he  may  still  bring  it  to  this  c<»urt,  at  any  time  within  two 
years  from  the  time  he  could  have  appealed,  by  applying  to 
the  clerk  of  this  court,  as  provided  by  section  734. 

The  dismissal  of  the  appeal  granted  below  does  not  bar  the 
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right  to  obtain  an  appeal  from  the  clerk  of  this  court.  The 
record  in  this  case  shows  that  an  appeal  was  granted  by  the 
clerk  of  this  court,  and  a  summons  issued ;  and  if  a  supersedeas 
had  been  issued  by  reason  of  the  appeal  below,  the  bond  on 
I  which  it  is  based  must  have  been  executed  before  the  clerk  of 

the  court  rendering  the  judgment,  and  an  abandonment  of  that 
appeal  entitles  the  appellee,  upon  motion  in  this  court,  to  have 
the  supersedeas  discharged  with  damages.  Where  the  appeal 
has  been  granted  by  the  clerk  of  this  court,  the  appellant,  if 
the  appellee  is  summoned  or  enters  his  appearance,  if  a /em« 
covert,  or  if  free  from  di8(MlUy,  may  order  a  part  of  the  record 
or  a  transcript  of  the  entire  record.  (Subsec.  5  of  sec.  737.) 
In  this  case  it  appears  that  the  entire  transcript  was  ordered. 
Although  the  appeal  granted  below  was  not  filed,  an 
appeal  may  be  granted  by  •the  clerk  of  this  court  from  the 
same  judgment  at  any  time  within  two  years  after  the  right 
to  an  appeal  first  accrued.     Motion  to  dismiss  overruled. 


Case  IS— INDICTMENT— October  10. 

Commonwealth  v.  Weller. 

APPEAL    FROM    BULLITT   CIRCUIT    COURT. 
1.  The  TAKING  EFFECT  OF  AN  ACT  OF  THE  GENERAL  ASSEMBLY  may  be 

made  to  depend  upon  the  result  of  a  popular  vote  of  a  ooantj. 
(Cooley'8  Con.  Lim.  142.) 

"An  act  to  prohibit  the  sale  of  intoxicating  liquors  in  the  oomUy  of 
Burnt,''  approved  March  21,  1871  (2  Sewion  Acts,  p.  231),  provid- 
ing that  it  "  shall  take  effect  whenever  it  shall  be  ratified  by  a  ma- 
jority of  the  voters  of  said  county,"  etc.,  having  been  so  ratified, 
took  effect,  and  is  constitutionally  in  operation  in  said  county. 
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In  such  cases  **  the  jseople  are  not  called  upon  to  decide  at  the 
polls  whether  the  act  authorizing  the  vote  is  a  law,  but  whether  or 
not  they  will  accept  its  provisions.** 
1  The  "LOCALrOPnoN  law"  of  January  26,  1874,  did  not  repeal  or 
modify  the  local  act  of  March  21,  1871,  "to  prohibit  the  sale  of 
intoxicating  liquors  in  the  county  of  Bullitt/'  or  authorize  the 
Toteni  of  that  county  to  again  pass  upon  the  question  of  license 
or  no  license. 

That  some  of  the  provisions  of  the  general  law — the  local-option 
law— are  in  conflict  or  inconsistent  with  the  local  law,  relating  to 
Bullitt  County,  is  no  argument  in  favor  of  the  repeal  of  the  local 
law. 
3.  Befealb  by  implication  are  never  favored. 

THOMAS  R  MOSS,  attorney -general,  J.  S.  MORRIS,  common- 
wealth's attorney,  and  W.  R.  THOMPSON  for  appellant. 

1.  The  "act  to  prohibit  the  sale  of  intoxicating  liquors  in  the  county 
of  Bullitt,"  approved  March  21,  1871  (Acts  1871,  vol.  2,  p.  321),  was  not 
expressly  or  by  implication  repealed  by  the  local-option  law  of  January 
26,  1874  (Acts  1873-4,  pp.  10-12). 

After  the  act  of  1871  took  effect,  the  sale  of  intoxicating  liquors  in 
Bullitt  Cbnnty  was  prohibited  by  said  act. 

The  act  of  1874  was  passed  for  the  purpose  of  closing  bar-rooms,  and 
not  to  open  them  where  they  had  already  been  closed. 

2.  The  act  of  1871  has  been  passed  upon  by  this  court  and  sustained 
in  Rufer  v.  Ck)mmon wealth  (two  cases)  and  Commonwealth  v.  Trout- 
man  (six  cases),  and  was  not  repealed  by  the  act  of  1871.  (Ck)mmon- 
wealth  V.  Pointer,  6  Bush,  302 ;  Phillips  v.  Pope's  heirs,  10  B.  Mon. 
163;  Mason  ▼.  Rogers,  4  Litt.  377.) 

Virtual  repeals  are  not  favored  by  the  courts.  (Taylor  v.  Shields's 
bein,  5  Litt.  295.) 

3.  The  act  of  1871  took  effect  upon  being  ratified  or  voted  for  by  the 
people  of  Bullitt  County.  This  did  not  render  it  unconstitutional, 
fl  Kent's  Com.  494,  /)01,  505;  Slack,  Ac.  v.  Maysville  &  Lexington  R. 
R.  Co.,  18  B.  Mon.  23;  Cheaney  v.  Hooser,  9  B.  Mon.  330:  Talbot  v. 
Dent,  9  B.  Mon.  626;  Clark  County  Court  v.  Paris  &  Winchester  A 
Kentucky  River  Turnpike-road  Co.,  11  B.  Mon.  143;  Foreman  v.  Mur- 
phy, Ac.,  7  Bush,  304.) 

W.  B.  KINNEY  FOB  appellee. 

1.  The  act  of  1874 — the  local-option  law — repealed  the  act  of  1871, 
or  at  least  it  secored  the  privilege,  to  the  citizens  of  each  civil  district  in 
Ballitt  County,  to  determine  by  vote  whether  or  not  liquor  should  be 
sold  within  sach  district 
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2.  The  ''act  to  prohibit  the  sale  of  intoxicating  liquors  in  the  county 
of  Bullitt,''  of  March  21,  1871,  is  unconstitutional,  because  of  the  pro- 
visions therein  as  to  its  ratification  and  taking  effect  upon  a  vote  of  the 
people  of  said  county.  (See  Session  Acts  1874,  p.  10;  Session  Acts 
1871-2,  vol.  2,  p.  321;  Cooley's  Con.  Lim.  88,  116,  117,  120,  172;  Const 
of  Kentucky,  Bill  of  Bights,  sec.  4,  art.  1,  sec.  2,  art.  2,  sec.  36;  C.  &  O. 
R  B.  Co.  V.  Barren  County  Court,  10  Bush,  612 ;  Locke  on  Civil  Gov- 
ernment, sec.  142.) 

CHIEF  JUSTICE  PBYOB  delivered  the  opinion  op  the  coubt. 

In  March,  1871,  an  act  of  the  legislature  was  passed,  enti- 
tled ''An  act  to  prohibit  the  sale  of  intoxicating  liquors  in  the 
county  of  Bullitt."  (2  Session  Acts  1871,  p.  321.)  The  first 
section  of  the  act  provides  ^Hhat  it  shall  be  unlawful,  after  this 
act  takes  effecty  for  the  County  Court  of  Bullitt  County,  or  any 
person  or  persons,  to  grant  a  license  to  any  person  or  persons 

• 

to  sell  by  wholesale  or  retail  any  brandy,  whisky,  or  intoxi- 
cating liquors,  or  a  mixture  thereof,  within  the  limits  or  juris- 
diction of  Bullitt  County."  After  making  certain  exceptions 
and  annexing  penalties  for  the  violation  of  the  law,  it  is  fur- 
ther provided,  in  the  fourth  section,  ''that  this  act  shall  take 
effect  whenever  it  shall  be  raJtified  by  a  majority  of  the  voters  of 
said  county y  voting  thereon  ai  any  election  in  said  county,  and 
a  poll  shall  be  opened  in  every  election  precinct  at  the  next 
August  election,  for  its  adoption  or  rejection,  and  the  county 
court  clerk  shall  prepare  a  column  in  the  poll-books  in  said 
county  for  taking  said  vote,  and  the  result  shall  be  certified  to 
the  county  court  and  entered  upon  the  records,"  etc.  An  elec- 
tion was  held  under  the  provisions  of  the  act,  and  a  majority 
of  the  votes  cast  against  the  right  to  grant  a  license  for  the 
sale  of  intoxicating  liquors. 

In  September,  1875,  the  county  court  of  the  county  as- 
sumed the  power  to  grant  a  license  to  sell  liquor  to  the  appel- 
lee, and  having  sold  under  this  authority,  when  indicted  for 
the  offense,  he  justified  under  the  license,  and  now  claims  that 
the  county  court  had  full  power  to  grant  the  privilege. 
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The  right  of  the  county  court  is  based  upon  an  act  of  the 
legislature,  approved  January  26,  1874,  and  known  as  the 
local-option  law,  under  which  a  vote  was  taken,  and  resulted 
in  favor  of  the  right  to  grant  license,  and  one  of  the  principal 
questions  in  the  case  is,  "did  the  act  of  January,  1874,  repeal 
the  local  law  of  1871,  or  authorize  the  voters  of  Bullitt  County 
to  again  pass  upon  the  question  ?''  Before  proceeding  to  this 
inquiry,  it  is  first  argued  by  counsel  for  the  appellee,  that  the 
act  of  March,  1871,  is  unconstitutional,  for  the  reason  that  in 
authorizing  a  vote  to  be  taken  under  its  provisions,  the  legis- 
lative power  of  the  state  over  the  subject^  so  far  as  it  applies  to 
the  county  of  BuUM^  has  been  transferred  by  the  acts  in  ques- 
tion to  the  voters  of  that  county,  and  this  argument  is  made 
to  rest  upon  the  peculiar  language  of  the  act. 

It  is  essential  under  our  form  of  government,  says  Mr. 
Cooley,  that  every  legislative  enactment  must  be  complete  in 
itself,  and  take  effect  as  a  law  at  the  time  it  leaves  the  hands 
of  the  legislative  department,  and  if  the  act  we  are  consider- 
ing has  no  inherent  force  or  vitality  as  a  law  when  approved 
by  the  executive,  it  can  not  become  a  law  by  reason  of  a  pop- 
ular vote  approving  its  provisions.  Numerous  authorities  may 
be  found  denying  the  power  of  the  legislature  to  give  to  the 
people  of  a  particular  locality  the  right  by  a  popular  vote  to 
control  the  sale  of  intoxicating  liquors  under  the  provisions  of 
what  is  commonly  called  local-option  laws.  Many  of  these 
decisions  have  been  reconsidered,  and  now  the  decided  weight 
of  authority  sustains  the  constitutionality  of  such  legislation. 

While  the  law-making  power  can  not  delegate  to  the  peo- 
ple the  right  to  assemble  and  frame  such  laws  as  may  be 
deemed  best  for  their  own  interests,  and  to  adopt  them  by  a 
popular  vote,  it  is  not  inconsistent  with  our  representative 
svstem  of  government  to  consult  the  popular  will  as  to  the 
propriety  of  a  law  already  enacted.  As  said  in  the  case  of 
Smith  V.  Jonesville,  26  Wis.,  '^The  legislature  is  not  attempt- 
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ing  in  such  a  case  to  delegate  its  authority  to  a  new  agency^  but 
the  trustee  (the  representative)  is  taking  the  opinion  of  the 
principal  upon  the  necessity^  policy,  or  propriety^  of  an  act 
which  is  to  govern  the  principal  himself/' 

The  legislature,  by  the  passage  of  the  act  we  are  considering, 
had  already  determined  its  expediency,  and  we  perceive  no 
reason  why  such  a  local  law,  affecting  alone  the  people  of  Bul- 
litt County,  should  not  be  submitted  to  them,  and  its  going 
into  operation  made  to  depend  upon  a  vote  in  favor  of  the 
measure.  That  a  statute  may  be  conditional,  and  its  taking 
effect  made  to  depend  upon  some  subsequent  event,  is  now  well 
settled.     (Cooley's  Const.  Limitations,  page  142.) 

It  is  said^  however,  the  language  of  the  act  is,  that  it  shall 
not  take  effect  untU  it  is  ratified  by  a  majority  of  the  voters  of 
the  county,  and  therefore  it  is  the  constituent  making  the  law 
and  not  the  representative.  If  such  language  found  in  this 
enactment  is  to  render  the  law  unconstitutional,  it  is  in  effect 
to  deny  the  power  of  the  legislature  to  refer  any  question  of 
local  government  or  even  police  i^egulation  to  those  directly 
interested  in  this  character  of  legislation.  The  popular  will 
expressed  for  or  against  the  provisions  of  the  law  does  not  in 
any  manner  destroy  or  affect  the  legislative  intent.  The  law 
was  enacted  in  order  that  the  people  of  Bullitt  County  might 
accept  or  reject  its  provisions,  and  it  was  in  force  and  effectual 
as  a  law  for  that  purpose  when  it  left  the  hands  of  the  execu- 
tive with  his  approval.  The  law  was  then  perfect  in  all  its 
parts,  and  could  be  enforced  without  any  other  legislation. 
This  character  of  legislation  has  been  sanctioned  by  the  courts 
of  this  state  and  indulged  in  by  the  representatives  of  the 
people  since  the  formation  of  the  state  government. 

The  construction  of  the  language  of  the  act  before  us  is 
that  it  is  to  take  effect  like  any  other  law.  When  it  passed  the 
legislature  and  was  signed  by  the  executive,  it  then  became  a 
law,  and  by  reason  of  the  law  the  people  interested  in  its  pas- 
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sage  were  authorized  to  vote  for  or  against  its  provisions;  that 
its  operation  is  made  to  de|>end  on  the  popular  will  is  a  part  of 
the  laMT  itself,  and  its  going  into  operation,  on  the  contingency 
the  people  voted  for  it^  was  the  legislative  will  on  the  subject. 

In  the  case  of  Marshall  v.  Donovan,  reported  in  10  Bush, 
681,  the  legislature  passed  an  act  for  the  benefit  of  the  com- 
mon schools  of  Bracken  County,  and  provided  that  in  any 
eommoo  -  school  district  in  the  county,  in  which  the  clearly- 
ascertained  will  of  the  people  shall  be  in  favor  of  a  district 
tax  for  the  purpose  of  purchasing  a  site  for  a  school-house,  or 
building  a  new  school-house,  or  repairing  an  old  one,  etc.,  the 
levying  of  such  a  tax  therein  shall  be  held  lawful,  etc.  This 
act  w^LS  held  to  be  constitutional,  although  the  right  to  levy  a 
tax  f€>r  school  purposes  was  made  to  depend  upon  the  vote  of 
the  people  in  favor  of  the  measure.  This  vote  of  the  people 
-wms  but  carrying  into  effect  the  legislative  will  with  reference 
to  the  subject,  by  the  local  agencies  selected  by  the  law  for 
that  purpose,  and  whose  interests  were  to  be  directly  affected 
by  the  provisions  of  the  enactment.  The  operation  of  this 
law  depended  alone  on  the  vote  of  the  people,  and  this  event 
or  eontiugency  happening,  the  law  was  as  effectual  as  if  the 
l^^lature  had  fixed  upon  that  day  for  the  enforcement  of  its 
provisions.     (Bull  v.  Read  and  others,  13  Grattan.) 

The  right  of  local  taxation  for  purposes  of  internal  im- 
provement in  aid  of  corporations,  in  nearly  every  case  in  this 
state,  has  been  made  to  depend  upon  the  contingency  of  a 
popular  vote,  and  this  character  of  legislation  has  been  sus- 
tained by  repeated  adjudications  of  this  court.  The  charters 
of  municipal  corporations,  the  extension  of  city  boundaries, 
the  creation  of  new  counties,  have  all  been  made  the  subject 
of  legislation  and  submitted  to  the  people,  of  the  localities 
iaterested,  for  their  approval  or  rejection,  and  to  decide  this 
unconstitutional  would  be  to  change  not  only  the  legisla- 
policy  of  the  state,  but  to  overturn  the  entire  judicial 
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determinations  of  the  courts  of  the  state  upon  the  question 
involved.  The  people  are  not  called  upon  to  decide  at  the 
polls  whether  the  act  authorizing  the  vote  is  a  law,  but  whether 
or  not  they  will  accept  its  provisions,  the  legislature  having  de- 
termined that  its  going  into  operation  shall  depend  upon  the 
result  of  a  popular  vote. 

We  see  no  reason  why,  in  a  case  like  this,  involving 
a  question  of  local  interest  and  of  mere  police  regulation, 
the  popular  will  should  not  be  consulted,  and  on  a  ques- 
tion made  the  subject  of  this  enactment  it  is  eminently  Just 
and  proper. 

It  is  needless  to  refer  to  the  many  decisions  sustaining  this 
character  of  legislation.  Mr.  Cooley,  in  his  work  on  Consti- 
tutional Limitations,  afler  collating  all  the  authorities  on  the 
subject,  concludes  by  saying  that  the  decided  weight  of  author- 
ity is  in  support  of  legislation  of  this  nature.  We  see  nothing 
in  the  language  used  in  the  enactment  that  would  authorize 
the  conclusion  that  it  was  not  a  perfect  and  complete  law  after 
its  passage  and  approval  in  the  mode  prescribed  by  the  consti- 
tution. 

The  remaining  question  to  be  decided  is,  did  the  passage 
of  the  local-option  law  in  January,  1874,  repeal  or  nullify  this 
local  act  of  March,  1871  ?  That  some  of  the  provisions  of  the 
general  law  may  be  in  conflict  or  inconsistent  with  the  local 
law  is  no  argument  in  favor  of  the  repeal  of  the  local  law.  If 
the  local  law  is  repealed  it  is  by  implication  only,  and  repeals 
by  implication  are  never  favored,  and  particularly  in  regard 
to  a  local  statute,  that  can  in  no  manner  obstruct  the  enforce- 
ment of  the  general  law.  This  statute  can  be  enforced  with- 
out impairing  the  efficacy  of  the  general  law,  or  affecting  the 
rights  of  the  public,  and  having  been  enacted  at  the  instance 
of  those  interested,  and  not  being  in  conflict  with  the  constitu- 
tion, must  be  held  to  stand  unrepealed ;  and  if  the  voice  of  the 
people  is  to  be  again  consulted  upon  the  question,  the  remedy 
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» throagh  the  legislative  department  of  the  state^  and  not  the 
judicial. 

The  judgment  of  the  court  below  is  therefore  reversed,  and 
cause  remanded  for  further  proceedings  consistent  with  this 
opiuion. 


Case   19— PETITION  EQUITY  — Oct.  14. 

Finley,  &c.  v.  Spratt  &  Co. 

AFPEAL  FBOM  LOUISVILLE  CHANCEKT  GOUBT. 

1.  The  deed  of  a  married  woman,  like  that  of  a  person  mi  juris,  is 
good  against  a  purchaBer  for  a  valuable  conaideratioo,  or  against 
creditors  from  its  date,  if  it  in  legally  lodged  for  record  within  sixty 
days  thereafter;  and  if  not  legally  lodged  for  record  within  that 
time,  it  will  l>e  effectual  whenever  so  lodged,  and  from  the  date  of 
such  lodgment.  (Greneral  Statutes,  chap.  24,  sees.  10, 11,  14,  15,  19 
21, 22,  23.) 

1  The  mortgage  of  a  married  womak,  like  that  of  one  steijuriSi  is 
good  when  legally  lodged  for  record. 

The  mortgage  of  a  married  woman  is  enforced  in  this  case, 
although  not  lodged  for  record  for  more  than  a  year  after  it  was 
acknowledged. 

W.  R.  ABBOTT  and  C.  B.  SEYMOUR  for  appellant. 

1.  Section  3,  article  2,  chapter  52,  General  Statutes,  differs  from  sec- 
tion 2,  article  2,  chapter  47,  Revised  Statutes,  in  that  the  following  is 
inserted  for  the  first  time  in  said  section  3,  to  wit,  "  but  the  conveyance 
most  be  acknowledged  and  recorded  in  the  manner  and  time  required  by 
the  chapter  of  this  revision  on  the  subject  of  conveyances.'' 

The  foregoing  words  were  put  in  said  section  for  a  purpose,  to  limit 
the  power  of  conveyance  given  by  the  first  clause  of  said  section. 

i.  A  married  woman's  deed  can  not  fall  within  the  provisions  of  the 
General  Statutes,  chapter  24,  section  22.  A  lodging  for  record  is  required 
by  section  21  of  said  chapter  24.  If  not  so  lodged,  a  reacknowledgment 
i^  absolutely  necessary,  and  is  provided  for  in  section  23  of  said  chapter 
24.  ( Applegate  v.  Gracy,  9  Dana,  216 ;  Scarborough  v.  Watkins,  9  B. 
Mod.  540.) 

Vol.  XIV.— 16 
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BABR,  GOODLOE  &  HUMPHREY  fob  appellees. 

A  mortgage  duly  acknowledged  by  a  husband  and  wife,  admitted  to 
record  a  yeax  after  the  acknowledgment,  passes  the  title  of  the  feme  to 
the  mortgagee.  (Act  of  1798, 1  M.  &  B.  429 ;  lb.  432, 437 ;  Bank  of  Ken. 
tucky  V.  Haggin,  1  Mar.  306 ;  Act  of  1820,  1  M.  &  B.  449 ;  Anderson  ▼. 
Turner,  2  Litt.  237;  Speed  v.  Brooks,  7  J.  J.  Mar.  119;  Edwards  v. 
Hanna,  6  J.  J.  Mar.  24 ;  Womack  v.  Hughes,  6  Litt.  294 ;  Act  of  1831, 
1  M.  &  B.  450,  sec.  6,  p.  452;  1  Bev.  Stat  p.  200,  sees.  11,  16,  22; 
Gen.  Stat.,  chap.  24,  sees.  21,  22,  23 ;  Whitaker  v.  Blair,  3  J.  J.  Mar. 
236;  Pre  wit  v.  Graves,  5  J.  J.  Mar.  115;  Applegate  v.  Gracy,  9  Dana, 
215;  McGuire  v.  Bowman,  6  Bush,  552.) 

JUDGE  HINES  delivered  the  opinion  of  the  ooubt. 

For  the  purpose  of  securing  the  payment  of  $780,  due  in 
twelve  months,  with  interest,  E.  F.  Finley  and  wife  executed 
and  acknowledged,  January  1,  1875,  to  Spratt  &  Co.,  a  mort- 
gage on  a  certain  parcel  of  land  in  the  city  of  Louisville  be- 
longing to  Mrs.  Finley.  Suit  was  instituted  by  Spratt  &  Co. 
on  the  1st  day  of  July,  1876,  to  foreclose  the  mortgage  and 
for  personal  judgment.  The  pleadings  being  completed,  and 
showing  that  the  mortgage  was  not  recorded  or  lodged  for 
record  until  the  10th  of  July,  1876,  the  principal  i&sue  pre- 
sented was  whether  the  delay  in  recording  the  mortgage  or 
in  lodging  for  record  rendered  it  inoperative.  From  the  judg- 
ment of  the  court  below,  holding  the  mortgage  effective  from 
the  date  of  record,  this  appeal  is  taken.  The  correctness  of 
this  ruling  must  be  determined  by  reference  to  the  Greneral 
Statutes,  as  this  precise  question  under  the  new  revision  has 
never  been  passed  upon  by  this  court. 

Section  10  of  chapter  24,  on  conveyances,  provides  that 
no  mortgage  shall  be  valid  against  creditors  or  against  a 
purchaser  for  a  valuable  consideration,  without  notice,  until 
acknowledged  or  proved  according  to  law,  and  lodged  for 
record. 

Section  11  reads:  "All  bona  fide  deeds  of  trust  or  mort- 
gage shall  take  effect  in  the  order  that  the  same  shall  be  legally 
acknowledged  or  proved  and  lodged  for  record.'* 


VOL.  XIV.]  SEPTEMBER  TERM,  1878.  227 


Finley,  &c,  v.  Spiatt  &  Co. 


Section  14:  is  as  follows:  "Deeds  made  by  residents  of 
Kentucky,  other  than  deeds  of  trust  and  mortgages^  shall  not 
be  good  against  a  purchaser  for  a  valuable  consideration  not 
having  notice  thereof,  or  any  creditor,  except  from  the  time  the 
same  shall  l>e  legally  lodged  for  record^  unless  the  same  be  so 
lodged  w^ithin  sixty  days  from  the  date  thereof 

Section  15  designates  the  persons  before  whom  the  deeds 
of  others  than  married  women  may  be  acknowledged,  and  the 
proof  apon  ^w^liich  they  may  be  admitted  to  record. 

Sections   19  and  21  authorize  a  married  woman  to  convev 

m 

any  real  estate  she  may  have,  and  provide  for  examination^ 
separate  and  apart  from  her  husband,  for  acknowledgment 
before  the  proper  officer,  and  a  lodgment  for  record  in  order 
to  render  the  deed  effectual. 

Section  22  is  as  follows :  "  Where  deeds  have  been  or  may 
be  legally  executed,  but  not  recorded  or  lodged  for  record  in 
proper  time,  such  deeds  may  be  proved  or  acknowledged  and 
recorded,  and  be  as  effectual  from  the  time  of  so  recording,  as 
if  recorded  in  proper  time." 

The  material  difference  between  the  General  and  the  Re- 
vised  Statutes  is  that  the  following  provision,  to  wit,  "  This 
section  shall  not  apply  to  the  deed  of  a  married  woman  unless 
re -acknowledged  by  her  and  recorded  thereafter  in  proper 
time/'    contained  in  section  23,  chapter  24  of  the  Revised 
Statutes,    is  omitted  in  section  22  of  the  Greneral  Statutes, 
^vrhich    two  sections  are  in  other  respects  identical.     And  in 
the  Revised  Statutes  the  time  for  recording  deeds,  other  than 
<1eeds   of  trust  and  mortgages,  is  eight  months,  while,  as  we 
Have   seen,  the  Greneral  Statutes  limit  the  time  to  sixty  days. 
The  difference  between  the  law  as  it  exists  now  and  as  it 
existed  prior  to  this  time  is  so  marked  that,  in  attempting  to 
at  the  legislative  intention,  as  found  in  the  General 
iy  we  derive  but  little,  if  any,  aid  from  the  adjudications 
vander  the  old  statutes.     For  instance,  the  cases  cited  by  coun- 
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sel  for  appellant  of  Applegate  v.  Gracj,  9  Dana,  and  Scar- 
borough V.  Watkins  and  wife,  9  B.  Mon.,  which  construe  the 
act  of  1831,  the  10th  section  of  which  is  the  same  as  the  22d 
section  of  the  General  Statutes  referred  to,  appear  to  us  to 
throw  no  light  whatever  upon  the  question  presented  under 
the  law  as  it  now  exists. 

Sections  6  and  11  of  the  act  of  1831,  expressly  provide  a 
method  for  perfecting  the  deeds  of  married  women  when  they 
had  not  been  proved,  acknowledged,  or  recorded  in  the  time 
prescribed  by  law,  and  for  cases  where  a  dedimiLS  patestatem 
had  not  issued  in  the  first  instance,  authorizing  the  justice  to 
take  the  privy  examination. 

Judge  Marshall,  in  Applegate  v.  Gracy,  on  this  point  says : 
"  The  express  reference  to  femes  covert^  in  these  two  sectioDS, 
and  the  caution  which  is  evinced  in  giving  effect  to  their  im- 
perfect deeds,  tend  to  destroy  the  inference  that,  in  the  10th 
section,  which  makes  no  mention  o{  femes  covert,  and  makes  no 
provision  for  any  act  to  be  done  by  a  feme  covert,  or  for  the 
intervention  of  any  proceeding  for  the  ascertainment  of  fiusts 
which  might  affect  her  rights  in  equity  and  good  conscience, 
the  legislature  intended,  if  they  could,  to  make  that  obligatory 
upon  her,  by  the  mere  act  of  a  third  and  interested  person, 
which  was  before  wholly  unobligatory  by  the  express  letter 
of  the  act  of  1748." 

It  will  be  observed  that  in  the  General  Statutes  there  is  no 
distinction  made,  as  to  the  time  of  recording,  between  the  deed 
of  one  not  under  disability  and  that  of  a  married  woman ;  nor 
as  to  the  effect  the  recording  shall  have.  There  is  nothing, 
either  in  the  chapt^^r  on  conveyances  or  in  that  on  husband 
and  wife,  that  in  anv  way  indicates  that  section  22  was  in- 
tended  to  be  restricted  to  persons  siii  juris,  while  the  omission 
in  that  section  of  the  latter  part  of  section  23  of  the  Revised 
Statutes,  excepting  from  its  operation  the  deeds  of  married 
women,  as  clearly  manifest  the  intention  of  the  legislature  to 
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do  away  with  the  distinction  as  could  well  be  done.    But  waiv- 
ing this  consideration,  the  statute  having  empowered  married 
women  to  convey  their  real  estate,  the  term  "  deed/'  whenever 
used  without  words  of  restriction,  would  be  taken  to  refer  to 
conveyances,  whether  executed  by  the  husband  or  by  the  wife. 
The  gradual  and  uniform  intention  and  tendency  of  the 
etatates  in  this  state  have  been  to  facilitate  the  passing  of  the 
estates  of  married  women,  until  the  safeguards  of  a  privy  ex- 
amination before  a  designated  officer,  a  lodging  for  record  in 
the  proper  office,  and  the  joining  of  the  husband  in  the  con- 
veyance, or  a  prior  conveyance  by  him,  are  the  only  restric- 
tions remaining  upon  their  power  of  alienation  that  do  not 
apply  as  nvell  to  persons  not  under  disability. 

From  a  careful  consideration  of  the  statutes  we  conclude: 
That  the  deed  of  a  married  woman,  like  that  of  a  person  aui 
Juris,  will  be  good  against  a  purchaser  for  a  valuable  consid- 
eration, or  against  creditors,  from  its  date,  if  it  be  legally 
lodged  for  record  within  sixty  days  thereafter;  and  if  not 
l^ally  lodged  for  record  within  that  time,  it  will  be  effectual 
^rhenever  so  lodged,  and  from  the  date  of  such  lodgment. 
Xbat  the  mortgage  of  a  married  woman,  like  that  of  one  sui 
'  will  be  good  at  any  time,  when  legally  lodged  for  record. 
l^^herefbre  the  judgment  is  affirmed. 
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Case  20— WARRANT  IN  FAVOR  OF  LIVERY- STABLE 

KEEPEBr-OcT.  16. 

Fitch  V,  Steagall  &  Young. 

APPEAL  FROM   MONTGOMERY  CIRCUIT  COURT. 

1.  Livery  -  STABLE  keepers  have  a  lien  oir  horses  and  other  live 
stock  kept  by  them,  although  such  stock  may  be  exempt  from 
execution  or  distress.  ("  An  act  for  the  protection  of  livery-stable 
keepers,  farmers,  and  other  persons  in  this  commonwealth/'  approved 
February  7,  1874.). 

O.  S.  TENNEY  for  appellant. 

REID  &  STONE  for  appellees. 

JUDGE  ELLIOTT  delivered  the  opinion  op  the  court. 

This  is  an  appeal  from  a  judgment  upon  a  bond,  executed 
by  appellant  with  surety,  to  release  his  property  from  levy  and 
sale  on  a  warrant  issued  in  favor  of  appellees  to  enforce  their 
lien,  as  keepers  of  a  livery  stable^  against  appellant  forkeep- 
ing,  caring  for,  and  feeding  his  two  gray  mares  from  July  8, 
1874,  to  January  25,  1875. 

By  an  act  of  the  legislature,  passed  January  31,  1871,  a 
lien  was  given  to  livery -stable  keejjers  in  a  few  of  the  coun- 
ties of  this  state,  on  the  stock  kept  by  them  in  their  stables, 
and  the  remedies  in  their  favor  were  similar  to  those  provided 
in  cases  of  distress-warrants  for  rent. 

By  an  act,  approved  March  7, 1871,  any  tenant  whose  prop- 
erty has  been  or  is  about  to  be  levied  on  by  virtue  of  a  distress- 
warrant,  "  may  replevy  the  same  by  executing,  to  the  person  or 
persons  in  whose  name  the  warrant  issued,  a  bond  with  security, 
to  be  approved  by  the  officer,  to  the  effect  that  the  property 
shall  be  forthcoming  to  answer  any  judgment  or  order  that 
may  be  rendered  by  the  court  to  which  the  distress-warrant  is 
made  returnable ;  and  that  if  such  property  is  by  the   (M>nrt 
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adjadged  subject  to  the  distress,  he  will  pay  to  such  party 
the  amount  of  the  rent  specified  in  the  warrant,  with  ten  per 
cent  thereon,  if  the  property  is  of  the  value  of  the  rent  so  speci- 
fied, or,  if  it  is  of  less  value,  that  he  will  pay  to  such  party  the 
value  thereof  and  ten  per  cent  thereon.  Upon  the  giving  of 
the  bond,  the  levy,  if  one  has  been  made,  shall  be  discharged, 
and  bond  and  warrant  returned  as  required  by  law." 

The  second  section  of  the  act  provides  that  when  a  motion 
is  made  for  judgment  on  the  bond,  as  provided  by  section  722 
of  the  Civil  Code  of  Practice,  the  defendant  in  the  warrant 
may,  by  way  of  defense,  show  that  the  distress  was  for  rent 
not  due  in  whole  or  in  part,  or  was  otherwise  illegal,  or  that 
the  property  was  not  subject  to  the  distress,  or  was  not  owned 
by  tJie  tenant,  or  that  it  was  exempt  from  levy  or  distress. 

The  bond  executed  by  appellant  was  in  pursuance  of  the 
provisions  of  this  statute,  and  after  due  notification  the  appel- 
\tes  moved  the  court  below  for  judgment,  and  thereu|)on  the 
appellant  Fitch  and  his  sureties  appeared  and  resisted  judg- 
ment upon  the  ground  that  at  the  time  of  the  levy  the  two 
gray  mares  levied  on  were  exempt  from  distress,  by  reason  of 
the  fact  that  their  owner,  the  appellant,  Frederick  Fitch,  was 
at  the  time  of  the  levy  a  bona  fide  housekeeper  with  a  family. 
The  law  and  facts  were  submitted  to  the  court  and  judgment 
rendered  for  appellees. 

It  was  admitted  on  the  trial  of  this  case  that  the  appellant 
Fitch  was,  at  the  date  of  the  levy,  a  housekeeper,  and  that  the 
horses  levied  on  were  all  that  he  owned ;  but  it  is  contended 
that  all  property  kept  and  cared  for  by  livery-stable  keepers 
i3  subject  to  the  claim  for  keeping  it,  by  virtue  of  an  act  en- 
titled "An  act  for  the  protection  of  livery -stable  keepers, 
fiirmers,  and  other  persons  in  this  commonwealth,"  approved 
February  7,  1874. 

By  the  first  section  of  this  act  it  is  provided  "  that  the  pro- 
visions of  an  act  for  the  protection  of  the  livery-stable  keepers 
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of  this  commonwealth^  approved  January  31, 1871,  be  applied 
to  all  the  counties  of  this  commonwealth.'' 

''Sec.  2.  That  the  lien  given  in  said  act  to  livery-stable 
keepers  be  extended  to  all  farmers  and  other  persons  in  this 
commonwealth  feeding  or  grazing  horses  or  other  live  stock 
for  compensation ;  and  that  no  such  stock  shall  be  exempt  from 
sale  under  this  act/' 

Under  this  act  if  property  exempt  from  execution  or  land- 
lord's distress  has  been  kept,  fed,  and  cared  for  by  a  livery- 
stable  keeper,  it  is  as  liable  as  any  other  property  to  the 
livery -stable  keeper  on  the  claim  for  keeping  it,  as  by  the 
express  provisions  of  the  law  giving  the  lien  it  is  declared 
that  all  the  property  kept  by  the  liveryman  shall  be  liable  to 
his  claim,  and  that  none  of  it  shall  be  exempt  from  sale  under 
the  law  giving  the  lien. 

The  same  property  is  exempt  under  the  act  supra  as  is 
under  an  ordinary  ^. /a.  or  distress- warrant,  unless  the  exempt 
property  has  been  kept  and  cared  for  by  the  livery  -  stable 
keeper,  but  if  it  has  been  so  kept,  it  is  as  liable  to  the  claim 
for  keeping  it  as  if  not  exempt  from  ordinary  execution  or 
distress-warrant.  The  claim,  for  which  the  levy  was  made, 
was  for  keeping  the  two  horses  in  dispute,  and  as  the  court 
properly  held  that  they  were  liable,  that  judgment  is  hereby 
affirmed. 
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Case  21— INDICTMENT— Ootobee  16. 

Ward  V.  Commonwealth. 

APPEAL    FEOM    GREEK    CRIMINAL    COURT. 
!•    A  MOTION  IN  ARREST  OF  JUDGMENT  CAN  BE  SUSTAINED  ONLY  OH  the 

ground  that  the  facts  stated  in  the  iDdictment  do  not  constitute  a 
public  o^nse  within  the  jurisdiction  of  the  court. 

2.  The  offense  of  robbing  any  person  in  his  dwelling-house,  etc., 
proTlded  for  in  section  4,  article  5,  chapter  29  of  General  Statutes, 
partakes  of  the  nature  of  both  robbery  and  larceny,  and  in  order  to 
render  an  indictment  good,  the  constituent  elements  of  both  offenses 
must  to  a  certain  extent  be  charged;  and  among  the  essentials  is 
ttiAt  of  the  intention  to  deprive  the  owner  of  his  property  and  to 
permanently  convert  it  to  the  use  of  the  taker. 

T%e  indictment  was  insufficient  in  this  case,  in  that  it  did  not  charge 
ttiAt  the  taking  was  with  the  intention  to  deprive  the  owner  of  his 
property,  or  to  convert  it  to  the  use  of  the  accused. 

3^  Aider  and  abettor  of  the  crime  of  robbing  a  person  in  his 
I>'WEXX1NG>H0USE,  etc.,  is  punishable  as  a  principal  under  section  4, 
article  5,  chapter  29,  General  Statutes. 

4L  Inmtruction  as  to  aiding  and  abetting  on  the  trial  under  an  indictment  for 
rf>bbing  a  person  in  his  dweUing-house^  etc. : 

'*  Although  defendant,  if  present  at  the  time  of  the  alleged  rob- 
bery, may  not  have  entered  the  house,  yet  if  he  was  sufficiently  near, 
^vrith  a  felonious  intent,  to  render  aid  and  assistance  to  the  parties 
who  did  enter,  if  needed,  he  is,  in  law,  a  principal  in  the  commis- 
sion of  the  offense." 

The  foregoing  was  properly  given  in  this  case,  but  it  should  have 
been  modified  so  as  to  inform  the  jury  that  the  accused  should  not 
be  convicted  as  an  aider  or  abettor  unless  the  felonious  intent  was  to 
render  assistance  in  aid  of  the  offense  charged. 

Cu  SUrmper  v.  ComnumweaUh,  7  Bush,  612,  construing  section  2,  article  6, 
chapter  28,  Revised  Statutes,  and  holding  that  aiders  and  abettors 
were  not  punishable  under  that  section,  is,  in  effect,  restricted  in  its 
application  to  that  section,  although  not  expressly  overruled,  in  this 
case,  in  which  it  is  held  that  an  aider  and  abettor  is  punishable  as  a 
principal  under  section  4,  article  5,  chapter  29,  General  Statutes. 

&.  i^  instructions  in  reference  to  reasonable  doubty  the  safest  rule  is  to  em- 
ploy the  language  of  the  Criminal  Code. 
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1.  An  indictment  for  an  offense  created  by  statute  must  describe  the 
offense  in  the  words  of  the  statute,  or  in  words  of  similar  import.  (Con- 
ner v.  Commonwealth,  13  Bush,  721 ;  Tully  t.  Commonwealth,  11  Bush, 
154;  Taylor  v.  Commonwealth,  1  Duv.  161.) 

2.  Appellant  was  convicted  as  an  aider  and  abettor  of  the  robbery. 
This  could  not  have  been  properly  done  until  after  a  principal  offender 
had  been  convicted. 

8.  The  Commonwealth  having  set  out  the  specific  acts  constituting 
the  offense  charged,  it  was  bound  to  confine  its  proof  to  those  acta. 
(Kesaler  v.  Commonwealth,  12  Bush,  20.) 

4.  There  can  be  no  conviction  as  an  aider  and  abettor  in  the  offense 
set  out  in  the  statute  under  which  the  indictment  was  found. 

The  statute  reads,  "  If  any  person  shall,"  etc.,  "  he  shall  be  confined 
in  the  penitentiary,"  etc.,  showing  that  the  offense  is  personal,  and  that 
the  punishment  is  denounced  only  against  the  person  committing  it, 
clearly  bringing  this  case  within  the  rule  laid  down  in  Stamper  v.  Com- 
monwealth, 7  Bush,  613.  (See  also  Gkn.  Stat,  sec.  2,  art  6,  chap.  29 ; 
Bland  v.  Commonwealth,  10  Bush,  623.) 

6.  Although  a  man  may  be  present  while  a  felony  is  committed,  if 
he  takes  no  part  in  it  and  does  no  act  in  concert  with  those  who  oomnut 
it,  he  will  not  be  an  aider  and  abettor  merely  because  he  did  not  en- 
deavor to  prevent  the  felony,  or  apprehend  the  felon.  (Wharton's  Am. 
Crim.  Law,  p.  113;  Mickey  v.  Commonwealth,  9  Bush,  596;  Plummer  v. 
Commonwealth.  1  Bush,  76.) 

THOS.   £.   MOtiS,   ATTORKEY-OENERAL,   FOB  APPELLEE. 

1.  There  was  an  actual  taking  and  carrying  away.  (2  Wharton, 
1697-8.) 

2.  Force  was  used,  fear  therefore  was  not  necessary.  (2  Wharton, 
1698.) 

JUDGE  HINES  deltvkeisd  the  opinion  of  the  coukt. 

The  appellant  and  John  H.  Biggs  were  indicted  for  robbery 
charged  to  have  been  committed  by  taking  certain  articles  of 
personal  property  from  a  dwelling-house,  by  patting  the  wife 
of  the  proprietor  in  fear.  The  appellant  was  found  guilty,  and 
his  punishment  fixed  at  two  years  and  six  months  confinement 
in  the  penitentiary. 

The  first  error  complained  of  was  the  actioD  of  the  couH  in 
overruling  a  demurrer  to  the  indictment;  and  the  peeocd  was 
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in  overruling  a  motion  in  arrest  of  judgment.  The  only 
ground  upon  which  a  motion  in  arrest  of  judgment  can  be 
sustained  is  that  the  facts  stated  in  the  indictment  do  not  con- 
stitute a  public  offense  within  the  jurisdiction  of  the  court. 

The  language  of  the  statute  with  reference  to  which  the 
iDdictment  appears  to  have  been  drawn  is  as  follows :  ''  If  any 
person  .  .  .  shall  rob  any  person  in  his  dwelling-house 
or  place,  or  in  any  booth  or  tent  in  a  fair  or  market^  he^  his 
wife,  children,  or  servants,  or  other  persons  then  being  within, 

he  shall  be  confined  in  the  penitentiary  not  less 
than  two  nor  more  than  ten  years."  (Gen.  Stat.,  sec.  4,  art.  5, 
chap.  29.) 

The  ofiense  thus  provided  for  by  the  statute  partakes  of  the 
nature  of  both  robbery  and  larceny,  and  in  order  to  render  an 
indiclmeut  good,  the  constituent  elements  of  both  offenses 
must,  to  a  certain  extent,  be  charged ;  and  among  the  essen- 
tials is  that  of  the  intention  to  deprive  the  owner  of  his  prop- 
erty, and  to  permanently  convert  it  to  the  use  of  the  taker. 
The  indictment,  afler  stating  that  the  accused  did  '^  unlawfully 
and  feloniously  commit  a  robbery,^'  states  the  circumstances 
of  the  taking  of  the  property  in  detail,  so  as  to  make  out  the 
ofieiif^  described  in  the  statute,  except  that  it  is  not  charged  that 
the  ta.king  was  with  the  intention  to  deprive  the  owner  of  his 
property,  or  to  convert  it  to  the  use  of  the  accused.  Without 
the  imputation  of  such  an  intention  the  offense  described  is 
f^unply  a  trespass.  To  render  an  indictment  good  by  follow- 
ing the  language  of  the  statute  it  must  contain  a  statement  of 
everv  fact  necessary  to  constitute  the  offense.  The  offense,  as 
stated  in  the  statute,  must  be  complete  in  itself.  Such  is  not 
the  case  in  this  instance. 

Appellant  complains  of  the  granting  of  the  following  in- 
struction: "Although  defendant,  if  present  at  the  time  of  the 
alleged  robbery,  may  not  have  entered  the  house,  yet  if  he 
sufficiently  near,  with  a  felonious  intent,  to  render  aid  and 
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assistance  to  the  parties  who  did  enter,  if  needed,  he  is  in  law 
a  principal  in  the  commission  of  the  offense/' 

The  objection  to  this  instruction  is  based  upon  the  author- 
ity of  Stamper  v.  Commonwealth,  7  Bush,  612.  The  indict- 
ment in  that  case  was  under  section  2,  article  6,  chapter  28  of 
the  Revised  Statutes,  which  is  as  follows :  ^^  If  any  person  shall 
willfully  and  maliciously  shoot  at  and  wound  another,  with  an 
intention  to  kill  him,  so  that  he  does  not  die  thereby,  .  .  . 
he  shall  be  confined  in  the  penitentiary  not  less  than  one  nor 
more  than  five  years.''  The  instruction  complained  of  in  that 
case,  in  substance,  told  the  jury  that  a  person,  though  not 
actually  guilty  of  the  offense  himself,  if  he  was  present  aid- 
ing and  abetting  in  its  commission,  could  be  convicted  as  a 
principal." 

This  court  held  this  to  be  error,  and  used  the  following 
language :  "As  a  general  rule,  where  a  statute  creates  a  felony, 
and  prescribes  a  particular  punishment  therefor,  or  where  a 
statute  provides  a  punishment  for  a  common -law  felony  by 
name,  those  who  were  present,  aiding  and  abetting  in  the  com- 
mission of  the  crime,  are  held  to  be  included  by  the  statute, 
although  not  mentioned  as  such  in  the  statute.  But  where,  as 
in  this  case,  the  punishment  is  imposed  by  the  statute  upon  the 
person  alone  who  actually  committed  the  acts  constituting  the 
offense,  and  not  in  general  terms  upon  those  who  were  guilty  of 
the  offense,  according  to  common-law  rules  mere  aiders  and 
abettors  will  not  be  deemed  to  be  within  the  act." 

This  construction  of  that  section  has  received  legislativ^e 
sanction  in  the  General  Statutes,  wherein  it  is  expressly  pro- 
vided that  any  one  aiding  or  abetting  in  the  commission  of 
the  offense  mentioned  in  that  section,  shall  also  be  punished 
by  a  fine  not  exceeding  $500,  or  confinement  in  jail  not  less 
than  six  nor  more  than  twelve  months,  or  both,  in  the  discre- 
tion of  the  jury. 

It  may  be  said  that  the  failure  of  the  legislature  to  make 
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ainy  «mcb  provision  for  the  punishment  of  those  who  aid  and 
abet  in  the  commission  of  the  crime  mentioned  in  the  section 
under  ^nrhich  the  indictment  now  being  considered  was  found, 
manifests  an  intention  to  adopt  the  construction  in  Stamper  v. 
Commonwealth  as  applicable  to  this  section.  The  more  rea- 
sonable conclusion,  as  it  appears  to  us,  is  that  the  intention  was 
to  harmonize  the  statute  against  malicious  shooting  with  the 
judicial  interpretation,  an  interpretation  that  the  unaided  im- 
port of  its  language  would  not  justify,  and  to  leave  the  statute, 
noMT  being  considered,  to  the  construction  given  to  it  by  the 
court  below,  which  is  more  consistent  with  its  language  and 
the  general  rule  for  the  construction  of  such  statutes.  We  are 
therefore  of  the  opinion  that,  in  this  respect,  the  instruction 
was  properly  given,  but  it  should  have  been  modified  so  as  to 
inform  the  jury  that  the  accused  should  not  be  convicted  as  an 
aider  or  abettor  unless  the  felonious  intent  was  to  render 
Assistance  in  aid  of  the  offense  charged. 

It  results,  from  this  conclusion,  that  there  was  no  error  in 
rejecting  the  eighth  instruction  asked  for  by  appellant,  as  it 
presented  the  converse  of  the  proposition  here  stated. 

We  approve  of  the  criticism  of  counsel  on  the  fifth  instruc- 
tion in  reference  to  reasonable  doubt,  and  believe  the  safest 
rule  is  to  employ  in  such  instructions  the  language  of  the 
Criminal  Code. 

liVherefore  the  judgment  is  reversed,  and  cause  remanded 
^vrith  direction  for  further  proceedings  consistent  with  this 
opinion. 


I 
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CAgRS  22,  23,  24^PETITIONS  EQUITY— Oct.  17. 

Cotton's  Guardian,  &c.  v.  Wolf. 

Cotton's   Administrator   v.   Same. 

Terrell,  &c.^  v.  Same. 

appeals  from  louibville  chancery  court. 

1.  When  a  pro  tempore  judge  has  been  elected  as  provided  bt 

LAW,  the  presumption  will  be  indulged  that  he  poHseased  all  the 
qualifications  requisite  to  enable  him  to  hold  the  court.  It  is  suffi- 
cient if  it  is  made  to  appear  that  he  was  an  attorney  of  the  court, 
and  was  elected  to  preside,  and  did  preside. 

2.  The  marriage  of  a  female  guardian  does  not  dissolve  the  rela- 

tion of  guardian  and  ward. 

While  marriage  of  a  female  guardian  may  be  sufficient  cause  for 
her  removal,  in  the  absence  of  any  consent  by  her  husband  that  she 
should  remain  guardian,  it  does  not  dissolve  the  relation  of  guardian 
and  ward. 

3.   A  FEMALE  GUARDIAN,  WHO  ABANDONED  HER  RIGHT  to  the  CUStody  of 

her  wards  and  their  estate,  under  the  belief  that  her  marriage  had 
extinguished  her  right,  and  her  sureties  remained  responsible  for 
the  estate  then  in  her  hands,  and  for  all  other  moneys,  choses  in 
action,  and  other  estate,  that  should  have  been  collected  or  taken 
control  of,  by  her,  as  guardian  after  that  time. 

4.  There  can  not  be  two  lawful  guardians  of  the  same  wabd 

AT  THE  SAME  TIME  in  this  state,  as  in  this  case,  one  appointed  by 
the  Woodford  County  Court  in  1863,  the  other  appointed  by  the 
Jefferson  County  Court  in  1868. 

5.  The  appointment  of  a  second  guardian  for  the  sajie  ward  ib 

VOID,  although  the  second  appointment  was  made  under  the  belief, 
of  both  the  first  and  second,  that  the  right  of  the  first,  as  such,  had 
been  extinguished  by  her  marriage ;  and  the  bond  of  such  second 
guardian  is  not  a  good  statutory  bond,  but  is  a  good  common-law 
obligation. 

6.   "  A  BOND,  WHETHER    REQUIRED    BY  STATUTE    OR    NOT,  IS    GOOD     AT 

COMMON  LAW,  if  entered  into  voluntarily  and  for  a  valid  consid- 
eration, and  if  not  repugnant  to  the  letter  or  policy  of  the  law." 
(Thompson  v.  Buckhannon,  2  J.  J.  Mar.  419.) 
7.  The  bond  of  a  second  guardian,  of  the  same  ward,  whobb 
APPOINTMENT  WAS  VOID,  is  good  as  a  common -law  bond  against 
such  second  guardian  and  his  surety. 


VOL.  XIV.]  SEPTEMBER  TERM,  1878.  239 

Cotton's  Guardian,  &c.  v.  Wolf. 
8.  TftE  SURETY  IN  A  GUARDIAN'S  BOND,  WHOSE  APPOINTMENT  WAS  VOID, 

b  liable  for  all  moneys,  choees  in  action,  and  other  estate,  which 
came  into  the  hands  of  such  guardian  by  reason  of  such  void 
appointment ;  but  such  surety  is  not  liable  for  money  obtained  by 
bid  principal  from  the  rightful  guardian  before  such  void  appoint- 
ment was  made. 

EMMET  FIELD  for  appellants. 

1.  The  order  appointing  the  guardian  can  not  be  attacked  in  this 
action.  (Jacobs's  adm'r  v.  L.  &  N.  R.  R.  Co.,  10  Bush,  271 ;  Westcott  v. 
Oady,  5  John.'s  Ch.  R.  234 ;  Freeman  on  Judgments,  132.) 

2.  Effect  of  marriage  of  female  guardian  upon  her  trust.  (1  Revised 
Statutes,  545 ;  Bacon's  Abr.  554 ;  8  Simmons,  346 ;  1  Beavan,  348  ;  2 
Doaghlis  (Mich.)  433.) 

3.  Judges  pro  tern  of  Jefferson  County  Court.  (Myers's  Supp.  771-2.) 

4.  The  bonds  of  the  second  guardian  are  valid  even  if  the  county 
ooort  had  no  jurisdiction  to  make  the  appointment.  (2  Litt.  310;  5 
Dana,  223;  7  John.'s  R.  549;  9  John.'s  R.  135;  12  John.'s  R.  266; 
5  Wend.  237.) 

5.  Surety  is  estopped  to  deny  the  appointment  of  the  guardian. 
(2  Lilt.  306 ;  9  Iredell,  250 ;  3  Gill  &  J.  103;  50  Ala.  315;  43  Ala.  448; 
2  Brock.  115;  8  Pick.  386;  17  How.  437 ;  16  Ohio  St.  455;  22  Ark.  524; 
9Gratt.318;  5  Florida,  364;  18  Iowa,  515;  53  Maine,  284;  17  Cal. 
500;  Central  Law  Journal,  vol.  4,  85;  Bigelow  on  Estoppel,  321,  322; 
Foster  T.  Commonwealth,  35  Ga.  148 ;  22  Mich.  461.) 

6.  The  bonds  were  voluntarily  entered  into  for  a  valid  consideration, 
and  are  obligatory  upon  the  surety.  (Hardin's  Reports,  516 ;  1  Bibb. 
192;  2  Bibb,  186;  2  Litt.  125,  310;  3  Mon.  213,  342;  6  Mon.  225;  5 
Dana,  224;   16  B.  Mon.  559;   1  Met.  412;   McChord  v.  Fisher,  13  B. 

Mon.  193.) 

7.  Admissions  of  the  guardian  are  evidence  against  his  surety.  (1 
Mon.  174;  1  Kelly,  382;  2  Bailey,  362.) 

8.  Surety  is  liable  for  ward's  money  received  by  the  guardian  before 
his  appointment.    (1  Mod.  208;  34  Conn.  109;  2  McChord,  361.) 

JA&  S.  PIRTLE  on  same  side. 

W.  XEH.  WEBB  for  appellee  George  Wolf. 

1.  The  marriage  of  a  female  guardian  does  not  remove  her  from  her 
office.     (Leavel  v.  Bettis,  3  Bush,  74.) 

2.  The  appointment  of  a  statutory  guardian  for  infants,  while  there 
is  already  one  duly  appointed  and  qualified,  is  void.  (Leavel  v.  Bettis, 
3  Bosh,  74 ;  Isaacs  v.  Taylor,  3  Dana,  600 ;  Thomas  v.  Burrus,  23  Miss. 
550;  Jostioes  ▼.  Selman,  6  Ga.  441;  Bledsoe  v.  Britt,  6  Yerger,  463; 
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Holmes  v.  Field,  12  111.  424;  Ex-parU  Dyer,  6  Paige,  684;  Fridge  v. 
State,  3  Gill  &  J.  112 ;  Griffith  v.  Frazier,  8  Cranch,  9.) 

8.  The  facts  conferring  jurisdiction  on  2Lpro  tempore  judge  of  the  Jef- 
ferson County  Court  must  appear  affirmatively  on  the  record  of  the  pro- 
ceedings to  give  validity  to  his  acts  as  such.  (2  Rev.  Stat.,  p.  526 ;  Free- 
man V.  Strong,  6  Dana,  282 ;  Small  v.  Small,  2  Bush,  45 ;  Chaudet  v. 
Stone,  4  Bush,  210 ;  Rudd  v.  Woolfolk,  4  Bush,  555 ;  Jacob  v.  L.  &  N. 
R.  R.  Co.,  10  Bush,  269.) 

4.  Official  bonds  are  not  obligatory  or  binding  until  accepted  by  the 
tribunal  appointed  by  law  to  accept  them.  (Fletcher  v.  Leight,  Barrett 
&  Co.,  4  Bush,  303.) 

5.  The  act  of  1854  and  amendments  of  1866,  permitting  the  election 
of  pro  tempore  judges  of  the  Jefferson  County  Court,  are  unconstitu- 
tional. (People  V.  Draper,  15  N.  Y.  534 ;  Standeford  v.  Wingate,  2 
Duval,  442;  Trustees  of  Owensboro  v.  Webb,  2  Met.  578;  Speed  & 
Worthington  v.  Crawford,  3  Met.  207 ;  Police  Commissioners  v.  City 
of  Louisville,  8  Bush,  600;  Cohen  v.  Hoff,  3  Brevard,  500;  Van  Slyke 
V.  Trempelcan  Co.  F.  M.  F.  Ins.  Co.,  39  Wis.  390.) 

6.  The  legislature  exhausted  its  powers  given  by  the  constitution  for 
the  election  of  county  judges  pro  tern,  by  the  act  of  February  18,  1854. 
(1  Rev.  Stat.,  p.  338.) 

7.  There  was  no  vacancy  in  the  office  of  county  judge  of  Jefferson 
County  June  29,  1868,  or  July  2,  1868.  (The  People  v.  Wells,  2  Cal. 
204.) 

8.  The  legislature  has  no. power  to  appoint  or  direct  the  election  of 
county  judges  different  from  that  directed  by  the  constitution.  (Jar- 
man  V.  Patterson,  7  Mon.  649 ;  Cohen  v.  Hoff,  2  L.  C.  Const.  Ct.  Rep. 
659 ;  Winchester  v.  Argus,  4  Green  (Iowa),  104) ;  Michealis  v.  Hine,  S 
Green,  470;  Wright  v.  Boon,  2  Green,  458.) 

BUUR  &  DAVIE  ON  same  side. 

1.  The  recital  in  an  order  of  court  has  no  effect  as  evidence.  (Daniels 
v.  Vertrees,  6  Bush,  7.) 

2.  Courts  can  only  speak  through  their  records;  evidence  of  what 
a  court  has  done  must  be  furnished  by  the  records  of  that  court. 
(Fletcher  v.  Leight,  Barrett  &  Co.,  4  Bush,  306.) 

3.  The  marriage  of  a  female  guardian  does  not  annul  her  guardian- 
ship. (Leavel  v.  Bettis,  3  Bush,  76 ;  Griffiths  v.  Frazier,  8  C^tmch,  9 ; 
Holmes  v.  Field,  12  111.  429.) 

4.  The  appointment  of  a  guardian  for  orphans,  for  whom  a  guardian 
had  theretofore  been  appointed,  and  who  had  not  been  removed  by  the 
court  which  appointed  him,  is  coram  nonjudice,  and  the  bonds  given  hy- 
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such  aecond  guardian  are  void.  (Thomas  v.  Burrus,  23  Miss.  556 ;  Jua- 
tioea,  Ac^  of  Morgan  Ck>unty  v.  Selman,  &c.,  6  Ga.  441 ;  Earle  v.  Crum^ 
42  BiiaB.  267  ;  Robinson  v.  Zollinger,  9  Watts,  171.) 

5.  Instruments,  which  are  void,  do  not  operate  by  estoppel.  (Thomas 
V.  Burrus,  28  MLis.  655, 657;  Caffrey  v.  Dudgeon,  88  Ind.  617 ;  Bailey  v. 
Tabor,  5  Mass.  286 ;  Wallace  v.  Minor,  6  Ohio,  149 ;  Kercheval  v.  Trip- 
lett,  1  Marshall,  493;  Payne  v.  Vandever,  17  B.  Mon.  20.) 

6.  An  attempt,  whether  by  agreement  or  in  inmtum,  to  farm  out,  or 
to  usurp  the  office  of  guardian,  is  immoral  and  illegal,  and  all  contracts 
or  atepe  taken  in  furtherance  of  such  object  are  void,  as  being  for  a 
vicious  consideration  and  against  public  policy.  (Cunningham  v.  Cun- 
Dingham,  IS  B.  Mon.  24;  Parsons  on  (Contracts,  p.  136;  Poultney  v. 
HandaU,  9  Boeworth,  236;  Steele  y.  Curie,  4  Dana,  384.) 

7.  A  bond  given  in  furtherance  of  a  contemplated  usurpation,  tres- 
pass, or  breach  of  law,  will  not  be  enforced.  (Florrance  v.  Groodin,  5  B. 
Mon.  112;  McCormick  v.  Young,  3  J.  J.  Mar.  182;  Moore  v.  Allen  & 
Grant,  3  J.  J.  Mar.  612;  Hawkins  v.  Commonwealth,  &c.,  1  Mon.  144; 
Cook  ▼.  Bank  of  Kentucky,  6  J.  J.  Mar.  163.) 

8.  Bonds  not  authorized  by  law  and  against  public  policy  are  void. 
(Greenwood  v.  Colcock,  2  Bay  (S.  Car.)  67 ;  Sharp  v.  Farmer,  4  Dev. 
A  Batt.  (N.  Car.)  123;  Gray  v.  Hook,  4  Comstock,  449;  Hodson  v.  Wil- 
kins,  7  Greenleaf,  113;  Stark  v.  Raney,  18  Cal.  622;  Purple  v.  Purple, 
5  Pick.  227;  Sewall  v.  Franklin,  2  Porter  (Ala.),  510;  Byers  v.  State, 
20  Ind.  47 ;  Marshall  v.  State,  8  Blackford,  162 ;  Thomas  v.  Burrus,  23 
Mlso.  — ;  Caffrey  v.  Durgeon,  38  Ind.  — ;  Robinson  v.  Zollinger,  9  Watts, 
— ;  18  B.  Mon.  24;  5  B.  Mon.  112.) 

9.  The  order  of  appointment  made  by  the  pro  tern,  county  judge, 
and  the  bond  being  both  coram  non  judice  and  illegal,  and  therefore 
Toid,  they  are  not  collaterally  attacked,  but  are  disregarded  as  nullities. 
(NewcomVs  ex'r  v.  Newcomb,  13  Bush,  544.) 

EDWARD  BADGER  OK  same  side. 

1.  The  office  of  guardian  of  the  infant  appellants  was,  at  the  time  of 
Cotton's  appointment,  filled  by  a  competent  person. 

2-  No  change  in  the  property  or  property  rights  of  the  infants  was 
made  or  had  in  consequence  of  or  by  virtue  of  Cotton*8  appointment. 
and  therefore  the  appointment  and  the  bonds  sued  on  were  void. 
(Thomas  T.  Burrus,  23  Miss.  550 ;  Griffith  v.  Frazier,  8  Cranch,  9 ;  Payne 
▼.  Vandever,  17  B.  Mon.  20;  Kercheval  v.  Triplett,  1  Mar.  494;  Caffrey 
T.  I>adgeon,  88  Ind.  562 ;  Leavel  v.  Bettis,  3  Bush,  74.) 

CHIEF  JUSITCE  PRYOR  delivered  the  opinion  op  the  coukt. 

In  the  year  1863  Virginia  K.  Cotton,  mother  of  the  infant 
appellants,   was  appointed  and  qualified  as   their  statutory 
Vol.  XIV.— 17 
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guardian  in  Woodford  County  Court.      She  removed  to  the 
county  of  Jefferson  in  the  year  1867,  and  in  December  of  that 
year  intermarried  with  William  H.  Terrell.     In  a  short  time 
after  her  marriage,  in  the  month  of  February,  1868,  being 
advised  by  Charles  Cotton,  who  was  the  surety  in  her  guard- 
ian's bond,  and  by  the  judge  of  the  Woodford  County  Court, 
that  her  marriage  terminated  the  guardianship,  she  delivered 
over  to  Cotton  many  of  the  papers  connected  with  the  trust, 
to  enable  him  to  make  a  settlement  of  her  accounts  with  the 
Woodford  County  Court.      A  settlement  was  made  by  her 
agent  and  surety.  Cotton,  showing  the  balance  in  her  hands, 
and  having  removed  with  her  children  to  the  county  of  Jeffer- 
son, and  under  the  belief  that  she  was  no  longer  guardian, 
application  was  made  to  the  County  Court  of  Jefferson  for 
the  apppointment  of  another  guardian,  and  the  surety,  Chas. 
Cotton,  qualified  as  such  by  executing  the  usual  statutory 
bonds  with  appellee  George  Wolf  as  his  surety. 

The  order  appointing  Cotton  guardian  recites,  "  It  appear- 
ing from  an  affidavit  this  day  filed  that  Virginia  K.  Terrell 
has  been  removed  as  guardian  of  Kate,  Sallie,  and  Willie 
Cotton  by  an  order  of  the  Woodford  County  Court,  there- 
fore, on  motion  of  Charles  Cotton,  the  court  appoints  him 
guardian,"  etc. 

The  bond  executed  is:  '^Whereas,  Charles  B.  Cotton  has 
been  appointed  by  the  County  Court  of  Jefferson  County,  and 
has  qualified  as  guardian  of  Sallie  B.  Cotton,  a  minor,  orphan 
of  William  Cotton,  deceased,  and  now  under  fourteen  years 
of  age.  Now  we,  Charles  B.  Cotton,  as  principal,  and  Greorge 
Wolf  as  surety,  do  hereby  covenant  to  and  with  the  com- 
monwealth of  Kentucky  that  the  said  Charles  B.  Cotton  will 
faithfully  discharge  the  trust  of  guardian  to  said  minor  in  all 
respects,  as  required  by  law."  A  similar  bond  was  given  as 
guardian  of  each  of  the  other  children.  Cotton,  the  guardian, 
was  himself  indebted  to  the  infants,  or  to  their  mother. 
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guardian,  in  several  thousand  dollars  at  the  time  he  qualified, 
and  made  collections  of  moneys  from  the  mother,  due  from  her 
to  the  infants,  after  she  ceased  to  act  as  guardian,  and  having 
made  two  or  more  settlements  of  his  accounts  with  the  JeiTer- 
son  County  Court,  and,  becoming  embarrassed,  and  in  fact 
insolvent,  resigned  his  trust,  and  J.  C.  Bonney  was  appointed 
guardian  of  two  of  the  children,  one  of  them  having  died. 
She  is  now  seeking,  in  this  action,  to  make  Wolf,  the  surety 
of  Cotton,  liable  for  the  amount  found  due  by  the  latter  in  his 
settlement  had  with  the  Jefferson  County  Court,  the  sum  ex^ 
ceeding  $10,000. 

One  of  the  infants  had  arrived  at  the  age  of  fourteen  year^ 
and  chose  her  grandmother,  Mrs.  Bonney,  as  guardian,  and 
this  action  is  instituted  by  her  as  the  guardian  and  next  friend 
of  both  the  infants.  The  administrator  of  the  deceased  infant 
is  also  a  party  to  the  action,  and  asserting  that  interest. 

It  seems  that  in  the  settlements  made  by  Cotton  he  had 
failed  to  keep  a  separate  account  with  each  ward,  and  the 
accounts  being  blended  the  one  with  the  other,  this  action  was 
bronght  in  equity,  and  a  reference  to  the  commissioner  asked 
for  the  purpose  of  severing  the  accounts  and  ascertaining  the 
amount  due  each  one  of  the  wards.  No  objection,  however, 
is  made  to  this  mode  of  proceeding. 

The  appellee  Wolf,  the  surety,  relied  on  several  grounds 
for  preventing  a  recovery :  1.  Nul  tiel  record,  because  Bennett, 
who  made  the  appointment  and  approved  the  bonds,  was  not 
the  judge  of  the  Jefferson  County  Court;  2.  The  bonds  are 
void  because  the  Woodford  County  Court  had  previously  ap- 
pointed the  mother  guardian,  and  she  never  having  been  re- 
moved and  never  having  resigned  her  trust,  was  the  guardian 
when  Cotton  was  appointed  and  qualified  in  the  Jefferson 
County  Court.  He  therefore  says  the  appointment  was  coram 
nan  judice^  3.  The  principal  sum  alleged  to  be  due  is  not 
chargeable  to  Cotton's  account  as  guardian. 
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Moses  Bennetty  who  presided  as  judge  of  the  Jefferson 
County  Court  at  the  time  Cotton  qualified  as  guardian,  was 
not  the  regular  county  judge,  but  in  the  absence  of  that  official 
had  been  elected  by  the  members  of  the  bar  to  fill  his  place. 
This  election  was  held,  under  an  act  of  the  legislature,  ap- 
proved January,  1867,  giving  authority  to  the  members  of 
the  Louisville  bar  to  elect  pro  tempore  judges  of  the  Jefferson 
County  Court  in  the  absence  of  the  county  judge,  or  when  he 
fails,  from  any  cause,  to  hold  his  court.  The  pro  tempore 
judge  is  empowered  to  discharge  all  the  duties,  and  required 
to  possess  the  same  qualifications  as  the  county  judge. 

The  county  judge  being  absent,  Moses  Bennett,  an  attorney^ 
as  is  shown  by  the  records  of  the  court,  was  elected  and  presided, 
and  the  presumption  will  be  indulged  that  he  possessed  all  the 
qualifications  requisite  to  enable  him  to  hold  the  court.  It  is 
not  required  that  the*  record  should  show  affirmatively  every 
requisite  of  qualification ;  it  is  sufficient  if  it  is  made  to  appear 
that  he  was  an  attorney  of  the  court,  and  was  elected  to  pre- 
side, and  did  preside.  These  &cts,  and  none  other  appearing, 
the  validity  of  the  proceedings,  if  within  the  jurisdiction  of 
the  court,  must  be  conceded. 

It  is  argued,  however,  that  the  act  authorizing  the  election 
of  a  pro  tempore  judge  for  the  Jefferson  County  Court  is  un- 
constitutional, and  this  position  is  attempted  to  be  maintained, 
because  the  legislature  is  empowered,  in  express  terms  by  the 
constitution,  to  provide  by  law  for  holding  circuit  courts  in  the 
absence  of  the  judge,  and  no  such  provision  is  to  be  found 
with  reference  to  the  county  courts. 

The  constitutionality  of  this  act  has  not  before  been  ques- 
tioned in  this  court,  and  while  we  find  nothing  in  the  consti- 
tution prohibiting  such  legislation,  still  it  is  a  question  of 
much  importance,  and  although  the  point  is  legitimately  raised 
by  the  record,  we  deem  the  decision  of  the  constitutional  ques- 
tion immaterial  in  the  present  controversy,  and  will  direct  our 
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inquiry  to  the  effect  of  Cotton's  attempted  qualification  as 
guardian,  and  the  liability  of  his  surety  on  the  bonds  made 
the  basis  of  appellant's  action. 

It  is  certain  that  Moses  Bennett,  an  attorney  of  the  Jeffer- 
son County  Court,  was  elected  by  the  attorneys  of  that  court 
in  the  absence  of  the  county  judge,  and  presided  at  the  time 
Cotton  attempted  to  qualify  as  guardian  and  executed  the  bonds. 
That  Mrs.  Terrell  was  never  removed  as  guardian,  and  never 
resig^^  her  trust,  in  the  Woodford  County  Court,  is  equally 
certain;  and  while  the  marriage  might  have  been  a  sufficient 
cause  for  her  removal  in  the  absence  of  any  consent  by  the 
husband  that  she  should  remain  guardian,  it  did  not  dissolve 
the  relation  of  guardian  and  ward,  between  the  mother  and 
her  children.  It  is  true  she  had  abandoned  in  effect  her  right 
to  the  custody  of  the  children  and  their  estate,  under  the 
belief  that  the  marriage  had  extinguished  her  right;  still  her 
sureties  upon  the  bond  could  have  been  made  responsible  not 
only  for  the  moneys  found  to  be  in  her  hands  at  the  date  of  her 
settlement,  but  for  any  other  moneys  or  choses  in  action  or 
other  estate  that  should  have  been  collected  or  taken  control 
of  by  her  as  guardian  after  that  time,  including  the  choses  in 
action  she  had  passed  to  Cotton,  as  well  as  his  individual  lia- 
bility to  her  as  guardian.  If  therefore  she  and  her  sureties 
are  liable  upon  her  guardian's  bond  for  this  estate  or  its 
T-alne,  it  is  difficult  to  perceive  how  the  surety  of  Cotton  can 
be  made  liable,  on  a  like  statutory  obligation,  for  the  same  es- 
tate ;  in  other  words,  there  can  not  be  two  guardians  of  the 
same  ward  at  the  same  time,  the  one  holding  under  an  ap- 
pointment of  the  Woodford  County  Court  made  in  the  year 
1863,  and  the  other  under  an  appointment  of  the  Jefferson 
Oonnty  Court  made  in  the  year  1868. 

A  guardian  may  be  removed  or  permitted  to  resign  his 
trust  after  a  settlement  of  his  accounts,  or  the  ward  after 
iring  at  the  age  of  fourteen  years  may  choose  another 
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guardian,  but  until  this  is  done,  or  the  guardian  is  removed  or 
resigns  his  office,  he  can  not  at  his  own  will  and  pleasure 
abandon  or  surrender  his  trust  to  another,  and  if  he  does,  be- 
ing still  guardian,  can  be  made  to  account,  together  with  his 
sureties,  for  the  estate  of  the  ward. 

In  the  case  of  Leavel  v.  Bettis,  3  Bush,  76,  this  court  held 
that  the  marriage  of  a  female  guardian  did  not  terminate  the 
office  of  guardian,  and  the  authorities,  both  in  this  country  and 
England,  conduce  to  the  conclusion  that  by  the  consent  of  the 
husband  she  will  be  allowed  to  remain  guardian,  even  where 
proceedings  have  been  instituted  to  remove  her,  if  otherwise 
suited  to  have  the  care  and  control  of  the  ward's  estate.  (8 
Simmons,  346;  in  re  Gornell,  1  Beav.  348;  Palmer  v.  Oakley, 
2  Doug.  433.) 

The  statutes  of  this  state  nowhere  determine  the  effect  a 
marriage  of  the  female  guardian  has  on  her  right  to  continue 
the  trust,  and  if  made  to  rest  on  the  rule  of  the  common  law, 
she  may  act  as  guardian,  although  a  feme  covert. 

The  order  appointing  Cotton  guardian  was  therefore  void, 
and  did  not  create  the  relation  of  guardian  and  ward  between 
Cotton  and  the  in^Gint  appellants;  but  while  the  appointment  is 
void  and  confers  no  authority  upon  Cotton  to  act  as  guardian, 
it  bv  no  means  follows  that  the  bonds  executed  bv  Cotton  are 
also  void  and  without  any  obligatory  force. 

''The  general  rule  is  that  a  bond,  whether  required  by 
statute  or  not,  is  good  at  common  law,  if  entered  into  volun- 
tarily and  for  a  valid  consideration  and  if  not  repugnant  to  the 

«  

letter  or  policy  of  the  law."  (Thompson  v.  Buckhannon,  2  J. 
J.  Mar.  418.) 

When  bonds  are  required  to  be  executed  or  exacted  from 
others  in  compliance  with  an  illegal  demand  from  one  in  office, 
they  are  void  as  to  the  principal  and  surety,  being  without  any 
consideration  and  contrary  to  public  policy. 

In  the  case  of  Florrance's  adm^r  v.  Goodin,  5  B.  Monroe, 


VOL.  XIV.]  SEPTEMBER  TERM,  1878.  247 


Cotton's  Guardian,  &c  y.  Wolf. 


where  a  judgment  was  reDclered  without  jurisdiction,  it  was 
held  that  a  replevin  -  bond  taken  by  the  sheriff,  under  his 
authority  to  coerce  the  payment,  was  a  nullity,  and  in  all 
this  class  of  cases  the  rule  applies,  and  the  principle  upon 
which  it  is  based  is,  that  it  is  contrary  to  the  policy  of  the 
law  to  permit  those  in  office  to  exact  unauthorized  bonds,  and 
then  enforce  the  illegal  demand.  Our  statute  now  makes  all 
such  bonds  void.  If  such  was  the  character  of  the  bonds 
before  us,  we  would  have  but  little  hesitation  in  arriving  at 
the  conclusion  reached  by  the  court  below.  The  bonds  in  this 
case  do  not  &11  within  the  class  of  cases  referred  to.  Here  the 
parties  not  only  voluntarily  executed  the  bonds,  but  at  the 
instance  of  Cotton  the  appointment  was  made,  and  the  law 
implies  an  obligation,  thus  voluntarily  assumed,  on  both  the 
principal  and  surety. 

Cotton^  of  his  own  motion,  was  permitted  to  qualify  as  guard- 
ian, and  by  the  execution  of  the  bonds  obtained  possession 
of  the  estate  belonging  to  each  one  of  the  infants,  and  after 
converting  it  to  his  own  use,  his  surety,  the  party  who  enabled 
him  to  reduce  it  to  possession  by  going  on  the  bond,  is  now 
insisting  that  he  is  not  responsible,  because  the  entire  proceed- 
ing under  which  the  appointment  was  made  is  void.  It  is  the 
policy  of  the  law  to  protect  the  rights  of  infants  and  to  secure 
to  them  the  enjoyment  of  their  estates,  and  one  who  voluntarily 
qualifies  as  guardian,  whether  in  good  faith  or  as  a  mere 
wrongdoer,  and  by  the  execution  of  a  bond  obtains  the  cus- 
tody of  the  ward's  estate,  will  be  held  liable,  together  with 
his  surety,  to  account  to  the  ward  to  the  extent  he  has  ac- 
quired his  money  and  estate,  although  the  appointment  may 
be  void. 

The  infant  was  not  instrumental  in  having  the  appointment 
made,  or  in  seeking  the  aid  of  the  appellee  as  surety  on  the 
bond,  in  order  that  the  qualification  might  be  made  complete. 
The  law  pronounces  the  appointment  void,  but  the  intermed- 
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dler  who  has  the  estate/and  the  surety  who  enabled  him  to  get 
ity  will  be  held  to  account. 

The  case  of  Thomas  v.  Burrus^  reported  in  23  Mississippi, 
denies  the  right  of  recovery  on  the  part  of  the  infants^  in  a 
case  like  this,  but  we  can  not  concur  in  the  reasoning  or  the 
conclusion  reached  in  that  case.  It  is  said  '^  that  Walker  had 
no  power  to  act  as  guardian  by  virtue  of  his  appointment^  be- 
cause another  had  been  previously  appointed  and  was  still  acting 
as  guardian,  and  therefore  any  act  done  by  Walker  as  guardian 
was  absolutely  null  and  void.''  The  question  is  asked  in  that 
case,  "  Is  Thomas,  the  surety,  liable,  then,  for  any  non-perform- 
ance by  Walker  of  his  duties  as  guardiant^^  This  must  be 
answered  in  the  negative,  as  was  the  response  of  the  learned 
judge  in  that  case.  As  Walker  was  not  guardian,  there  was  no 
statutory  obligation  to  enforce.  If  we  assume  the  premises 
upon  which  the  opinion  in  Thpmas  v.  Burrus  is  made  to  rest 
to  be  true,  namely,  that  the  appointment  being  void,  the  bond 
is  also  void,  the  conclusion  must  be  the  same,  but  the  premises 
being  false,  an  erroneous  conclusion  is  the  legitimate  result. 

Case  afler  case  might  be  cited  where  obligations  have  been 
enforced  against  parties  when  not  assumed  or  entered  into  in 
accordance  with  the  law,  and  the  case  of  Thomas  v.  Burrus  is 
in  direct  conflict  with  the  ruling  of  this  court  in  a  similar 
class  of  cases.     In  the  case  of  Stevenson  v.  Miller,  2  Litt. 
310,  an  injunction  was  granted  by  two  justices  of  the  peace 
in  the  absence  of  any  right  to  exercise  such  a  power,  and  it 
was  said  by  that  court,  "  The  injunction  was  procured  by  the 
appellees,  and  has  had  all  the  consequences  of  delay  that  a 
valid  injunction  could  have  had,  and  may  have  subjected  the 
opposite  party  to  great  injury,  and  there  is  no  reason  why  it 
(the  injunction -bond)  should  not  be  held  valid  at  comnaon 
law." 

In  the  case  of  Edwards  v.  Morrison,  reported  in  5  Dana, 
224,  the  county  court  appointed  the  father  guardian   for   his 
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children,  and  at  that  date  when  the  bond  was  executed  the 
county  courts  in  this  state  had  no  jurisdiction  to  appoint  a 
guardian  when  the  father  was  living,  yet  it  was  held  that  the 
bendy  although  not  valid  as  a  statutory  bond,  was  binding  on 
the  fiither  and  his  surety  for  all  the  purposes  of  its  execution, 
and  in  the  still  later  case  of  McChord  v.  Fisher's  heirs,  13  B. 
Mon.  193y  Jesse  Fisher  died  in  the  county  of  Mason,  the  place 
of  his  residence,  and  Joshua  Fisher  was  appointed  administra- 
tor of  his  goods,  etc.,  in  the  Fleming  County  Court.  Soon 
after  an  administrator  was  appointed  by  the  Mason  County 
Comrt,  the  county  where  the  decedent  lived  at  his  death. 
Fisher,  -who  administered  in  Fleming,  had  given  two  bonds, 
one  the  original  administrator's  bond,  and  the  other  a  supple- 
mental bond,  executed  on  a  rule  requiring  additional  security. 
The  distributees  of  the  estate  instituted  an  action  against 
Fisher  and  his  sureties  to  recover  on  their  bonds.  Several  de- 
fenses were  interposed  in  that  case,  and  among  them  the  one 
relied  on  here,  viz.  that  the  appointment  of  Fisher  being  void, 
no  liability  existed  on  the  bonds. 

The  court  adjudged  that  the  county  court  had  no  power  to 
make  the  appointment,  and  that  neither  the  original  or  supple- 
mental bonds  were  valid  as  statutory  bonds,  but  further  held 
the  bonds  good  as  common-law  obligations.  That  although 
the  Fleming  County  Court  had  no  jurisdiction,  and  the  appoint- 
ment was  void,  yet  the  lawful  administrator,  and  not  the  dis- 
tributees, in  an  appropriate  action  could  recover  on  both  the 
bonds  of  both  principal  and  surety,  the  value  of  the  whole 
estate  received  by  the  pretended  administrator  before  as  well 
as  after  the  bonds  were  executed.  Although  the  attempt  to 
qualify  in  that  case,  as  in  this,  was  illegal  and  void,  it  was 
nevertheless  the  voluntary  act  of  the  party  by  which  he  acquired 
the  estate  of  the  infants,  and  the  surety  will  be  held  responsi- 
ble to  the  extent  of  the  injury  caused  by  this  wrongful  act, 
and  will  not  be  permitted  to  escape  liability  for  no  other  rea- 
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son  than  that  his  own  act  as  well  as  that  of  his  principal  was 
illegal.  The  loss  of  nearly  the  entire  patrimony  of  the  infant 
appellants  is  to  be  attributed  to  this  improper  intermeddling 
with  their  estate^  and  there  is  no  rule  of  law  or  equity  that 
will  deny  them  relief. 

If^  as  argued  by  counsel  for  appellee.  Cotton  had  Ben- 
nett elected  judge  for  no  other  reason  than  to  enable  him  to 
qualify  as  guardian,  and  he  occupied  the  office  with  this 
wrongful  intent,  it  but  makes  the  case  stronger  for  these 
infant  appellants.  Neither  Cotton  or  his  surety  will  be  al- 
lowed to  take  advantage  of  their  own  wrong  and  to  make  a 
successful  defense  to  this  claim,  for  the  reason  that  Cotton 
sought  the  appointment  to  enable  him  to  get  possession  of  this 
estate;  and  the  fact  that  there  was  a  lawful  guardian  at  the 
time  can  not  alter  the  rule  or  affect  the  liability  of  the  ap- 
pellee. 

The  extent  of  the  liability  of  the  surety  is  a  question  of 
more  trouble  than  any  other  presented  by  the  record.  The 
money  Cotton  obtained  from  the  mother  prior  to  his  appoint- 
ment as  guardian,  whether  evidenced  by  his  note  or  otherwise, 
can  not  be  said  to  have  been  obtained  bv  him  on  account  of 
the  execution  of  the  bond,  although  the  doctrine  announced  in 
the  case  of  McChord  v.  Fisher's  heirs,  would  lead  to  such  a 
conclusion.  The  surety  is  made  liable  by  reason  of  his  ena- 
bling his  principal  to  obtain  possession  of  the  infants'  estate, 
and  such  portions  of  it  as  he  had  already  received  and  con- 
verted to  his  own  use,  the  surety  can  not  be  made  to  account 
for.  The  note  of  the  mother,  executed  to  Cotton  after  his  ap- 
pointment and  collected  by  him  in  the  exchange  of  real  estate, 
the  surety  must  account  for,  as  well  as  any  bank -stock  or 
choses  in  action  delivered  to  Cotton  and  collected  by  him  afler 
the  execution  of  the  bond.  The  remedy  is  not  given  against 
Cotton  as  guardian,  for  the  reason  that  he  never  held  the 
office,  and  while  he  is  individually  liable  for  all  the  ward's 


TOI-.  XIV.]  SEPTEMBER  TERM,  1878.  251 


Gotton'8  Guardian,  <&c.  v.  Wolf. 


estate  that  came  into  his  hands,  either  before  or  after  the  date 
of  his  bond^  still  the  surety  can  Dot  be  held  liable  for  the 
value  of  the  estate  that  Ct>tton  had  converted  prior  to  the  ex- 
ecution of  the  bond^  because  he  was  not  instrumental  in  his 
getting  possession  of  it,  and  is  only  liable  to  the  extent  of  the 
injury  that  he  (the  surety)  caused,  and  this  is  limited  to  what 
was  received  of  the  estate  by  reason  of  the  execution  of  the 
bond. 

No  fraud  has  been  practiced  on  the  surety,  nor  any  attempt 
on  the  part  of  the  appellants  or  their  mother,  so  far  as  appears 
from  this  record,  to  make  a  &lse  exhibit  of  the  accounts  of 
Cotton  with  a  view  of  enlarging  his  liability.  All  the  re- 
sponsibility created  in  the  case  arises  from  the  act  of  Cotton 
and  his  surety,  and  we  see  no  reason  why  these  infant  appel- 
lants should  not  re(K)ver.  As  to  the  mother,  she  now  has  no 
interest  in  this  case  and  is  asserting  none,  except  through  the 
adniiuistrat4)r  of  her  deceased  child.  This  interest  the  admin- 
istrator can  pmsecute. 

Tlie  judgment  below  is  reversed  in  behalf  of  all  the  appel- 
lants, except  as  to  Terrell  and  wife,  and  as  to  them  the  appeal 
is  dismissed  without  prejudice.  They  will  pay  their  own  costs 
in  this  court.  The  other  appellants  are  entitled  to  a  judgment 
for  costs  against  the  appellee,  and  it  is  so  adjudged* 
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Oahb  26— petition  EQUITY— October  19. 

First  Presbyterian  Church  of  Louisville 

V.  Wilson,  (fee. 

APPEAL  F&OM  LOUISVILLE  CHANCERY  COURT. 
1.   EeLIGIOUS  SOCIETIES  ARE  REGARDED  BY  THE  aVIL  AUTHORITIEBy  SA 

other  voluntary  associationsi  bound  by  their  own  laws,  usages,  etc. 
2.  The  First  Presbyterian  Church  of  Louisville  being  divided 
INTO  TWO  SEPARATE  ORGANIZATIONS,  each  claiming  to  be  the  said 
churchy  it  is  held  that  appellants  Joyes  and  his  associate  ruling 
elders  and  those  acting  with  them  constitute  the  **  The  First  Pres- 
byterian Church  and  congregation  of  Louisville/'  and  are  entitled 
to  the  property  in  controversy. 

8.  To    ASCERTAIN    THE    MEANING     OF    THE    PHRASE  "  PrBBBYTERLAK 

Church"  or  "Presbyterian  Congregation,"  reference  must  be 
had  to  the  standards  of  the  church  as  recognized  by  the  parties  before 
division,  consisting  in  this  case  of  the  Confession  of  Faith,  Form  of 
Government,  and  Book  of  Discipline  of  the  Presbyterian  Church  in 
the  United  States. 

Tested  by  these  standards,  a  "  Presbyterian  church  "  or  congrega- 
tion, to  maintain  its  identity  as  such,  must  preserve  an  ecclesiastical 
connection  with,  and  subordination  to,  the  church  courts  or  judi- 
catories, as  prescribed  by  the  standards.  A  majority  of  the  congre- 
gation does  not,  because  it  is  a  majority,  retain  this  identity  when  it 
has  severed  this  connection. 

4.  "Certificates  of  church  membership  and  dismission,"  com- 
monly SPOKEN  OF  AS  "  LETTERS  OF  DISMISSION,"  do  not,  Under  the 
Presbyterian  system,  ipso  facto  terminate  the  membership  of  the 
persons  receiving  them  in  the  particular  church  granting  them.  To 
have  this  effect,  they  must  have  been  acted  upon,  and  the  holder 
have  been  received  into  some  other  particular  church  of  this  denom^ 
ination.  Nor  do  such  "certificates"  ipso  facto  terminate  the  fane* 
tions  of  ruling  elders  of  a  Presbyterian  church. 

6.  The  action  of  a  church  court,  if  in  violation  of  the  constittj- 
TION  OF  THE  CHURCH,  may  be  disregarded  by  those  whom  it  affects,  bnt 
does  not  authorize  them  to  reject  and  repudiate  the  authority  of  the 
church  courts  in  matters  of  which  they  have  lawful  jurisdiction. 

6.  The  title  to  the  property  of  a  divided  congregation  is  in  that 

part  of  it  which  is  acting  in  harmony  with  its  own  fundamental  l&ws. 

7.  The  unanimous  action  of  a  church  congregation — people  and 

OFFICERS — in  severing  their  connection  with  one  and  connecting 
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themselves  with  a  different  organization,  subjects  the  church-prop- 
erty to  the  constitution  and  laws  of  such  latter  organization ;  pro- 
vided there  be  nothing  in  the  deed  preventing  it. 

J.  G.  WILSON,  P.  B.  MUIR,  and  BULLITT,  BULLITT  &  HARRIS 

fOS  AFPEIiLAKTB. 

1.  GongT^ation  divided  into  two  societies,  each  claiming  to  consti- 
tute the  church  named  in  the  deeds.    The  sole  issue  is  one  of  identity. 

2.  Civil  courts  recognize  as  conclusive,  on  parties,  the  proceedings  and 
determinations  of  church  tribunals  acting  within  the  limits  of  jurisdic- 
tion conferred  by  their  own  fundamental  law  of  organization.  (Watson 
T.  Avery,  2  Bush,  332 ;  Gibson  v.  Armstrong,  7  B.  Mon.  481 ;  Sutter  v. 
Trustees  IsL  Ref.  Ch.,  42  Pa.  St.  506.) 

8.  The  Pretbyterial  tystem  consists  of  a  Confession  of  Faith,  a  Form 
of  Government,  a  Book  of  Discipline,  and  a  Directory  of  Worship. 

4.  The  Form  of  Oovemment:  The  church  is  divided  into  numerous 
local  or  particular  churches,  styled  congregations,  the  whole  under  the 
government  of  an  ascending  series  of  courts  or  judicatories,  known  as 
sessions,  presbyteries,  synods,  and  a  general  assembly.  (Form  of  Oov- 
emment, chaps.  9,  10, 11,  12,  6,  14,  15,  16  ;  Moore's  Digest,  107, 150, 171, 
174;  Baird'a  Digest,  p.  54;   Book  of  Discipline,  chaps.  7,  10,  11.) 

5.  As  to  the  effect  of  letters  of  dismissal,  see  Form  of  Government, 
chap.  9,  sec  6 ;  Book  of  Discipline,  chap.  11,  sees.  1,  2;  chap.  10,  sec.  1 
Moore's  Digest,  pp.  351,  352,  sees.  7,  8,  and  p.  609,  sees.  5,  6. 

6.  The  pastoral  relations  of  Dr.  Wilson  were  dissolved  under  and  by 
virtue  of  the  visitorial  power  of  the  presbytery. 

The  question  as  to  the  length  of  the  notice  required  in  the  course  of 
a  visitorial  proceeding,  in  which  no  specific  notice  is  limited,  is  one  that 
may  be  addressed  to  a  superior  ecclesiastical  court,  but  is  not  cogniza- 
ble by  a  civil  court.  (Den  v.  Bolton,  7  Halstead,  215;  Gibson  v.  Arm- 
strong, 7  B.  Mon.  495.) 

7.  The  congregation  of  the  church  in  dispute  became  an  organic  part 
of  the  Southern  Church  by  unanimous  voice,  which  subjected  them  law- 
fully to  its  jurisdiction.  (Newman  v.  Proctor,  10  Bush,  318;  Gartin  v. 
Penick,  5  Bush,  120;  Harper  v.  Straws,  14  B.  Mon.  48.) 

8.  Conckuiom:  1.  Joye8,Cas8aday,  and  others  were  entitled  as  of  right 
to  return  their  letters  of  dismissal  and  resume  their  places  in  the  church 
and  session ;  2.  Presbytery  had  clear  jurisdiction  to  direct  them  to  do  so ; 
3.  The  dissolution  by  presbytery  of  the  pastoral  relation  between  Dr. 
Wilson  and  the  congregation  of  the  First  Church  was  within  its  juris- 
diction, and  bound  all  parties.  The  same  is  true  as  to  the  order  of 
Anderwn,  etc.,  to  cease  acting  as  elders;  4.  Appellants  are  lawfully 
organiaed  under  the  lawful  eldership;  5.  Appellees  are  withdrawn  from 
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the  church  and  organized  under  elders  having  no  authority  to  act ;  6. 
Appellants  have  established  their  identity  as  the ''  First  Presbyterian 
Church  of  Louisville." 

BULLOCK  &  ANDERSON,  L  &  J.  CALDWELL  &  WINSTON, 
HARLAN  AND  WILLSON,  and  J.  K  M.  POLK  fob  APP£ii- 

LEES. 

1.  The  action  of  the  presbytery,  dissolving  the  pastoral  relation — 
ordering  Anderson,  Lindsey,  and  Crawford  to  cease  acting  as  elders,  and 
directing  the  congregation  to  accept  Cassaday  and  his  associates  as  the 
only  ruling  elders,  and  ordering  that  the  dismissed  members  should  re- 
sume active  membership,  and  that  the  same  elders  should  resume  their 
official  position  as  ruling  elders — is  and  was  against  the  constitution  and 
law  of  the  church,  and  therefore  null  and  void.  (Form  of  Government, 
chap.  10,  sec.  8;  Ibid,  chapters  5,  9,  13:  Minutes  of  Assembly  of  1860, 
p.  139;  Moore's  Digest,  150,  350,  337,  115,  116,  347,  351;  4  Wheat.  601 ; 
Form  of  Oov.,  chap.  17;  Book  of  Dis.,  chapters  10  and  11;  Baird's  Di- 
gest, 1st  ed.,  p.  42,  sec.  41,  pp.  108,  109, 40,  43;  Minutes  of  AsBembly  of 
1835,  p.  32;  Ibid,  of  1849,  265.) 

2.  The  property  in  contest  belongs  to  the  local  congregation,  and  its 
right  to  its  use  is  not  affected  by  its  external  relations.  (Gibson  v.  Aim- 
strong,  7  B.  Mon.  481 ;  Qartin  v.  Penick,  5  Bush,  110 ;  Harper  v.  Straws, 
14  B.  Mon.  48 ;  Presbyterian  Congregation  v.  Johnson,  1  Watts  &  Sarg. 
10 ;  Trustees  of  the  Lutheran  Congregation  of  Pine  St.  v.  Michael's  Evang. 
Church  of  Pine  Street,  48  Penn.  20 ;  McGinnis  v.  Wateon,  5  Wright,  9 : 
Attorney-general  v.  Pearson,  3  Merrivale,  352 ;  Trustees  of  Oregon  Meet- 
ing-house V.  Seaford,  1  Dev.  Eq.  453 ;  Miller  v.  English,  1  ZAh.  321 ; 
Eggleston  v.  Doolittle,  33  Conn.  402 ;  Horton  v.  Church,  34  Vermont, 
309 ;  Petty  v.  Tooker,  21  N.  Y.  273 ;  Parish  of  Belport  v.  Tooker,  29 
Barb.  357 ;  Angel  I  &  Ames  on  Corp.,  sees.  499, 500;  Burrell  v.  Associate 
Reformed  Church,  44  Barb.  282;  Robertson  v.  Bullions,  1  Keman,  265; 
4  Kent,  132.) 

3.  There  are  no  words  in  the  deed  implying  any  connection  with 
any  presbytery,  synod,  or  general  assembly,  and  such  words  can  not  be 
supplied  by  implication. 

The  law  presumes  that  the  deed  contained  all  that  was  intended  by 
the  parties  to  it.  What  was  not  included  therein  was  intended  to  be  ex- 
cluded therefrom.  (Greenleaf 's  Ev.,  sees.  276,  276,  278,  279 ;  2  Parsons 
on  Con.,  sec.  10,  notes  s.  t.) 

4.  "  Trustees  are  civil  officers  of  the  congregation,  not  officen  of  the 
church,  and  the  presbytery  or  its  committee  has  nothing  to  do  with 
them."  (Law  of  Religious  Societies,  21  Am.  Law  Reg.,  Old  Series,  p. 
364;  Presbyterian  Critic,  1855,  p.  159.) 

5.  As  to  the  law  of  trusts  as  applied  to  church  property.     (Junes  on 
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tbe  Iaw  of  Creeds  in  Scotland,  pp.  875,  376 ;  Moncrief  on  Creeds  and 
Chinches  in  Scotland,  pp.  64  to  68,  e^  ieq. ;  Presbyterian  Church  v.  John- 
aoo,  1  Watts  &  Sarg.  9  Pa.) 

&  The  action  of  the  presbytery  in  the  attempt  to  restore  the  seven 
aeoeding  elders  is  unconstitutional  and  yoid.  (Form  of  Gov.,  chap.  9, 
RG8. 1, 6;  Ibid.,  chap.  8,  sees.  1, 2, 10 ;  Ibtd.,  book  2,  chaps.  1,  2,  8, 4,  5, 6 ; 
Assembly  Digest,  pp.  126,  721,  722.) 

7.  The  secular  courts  have  the  right  to  inquire  whether  an  ecclesias^ 
tied  tribunal  has  exceeded  its  lawful  powers.  (Am.  Law  Beg.,  new 
aeriefl^  vol.  10,  note  pp.  311-817 ;  Watson  v.  Avery,  2  Bush,  886 ;  Smith 
T.  Kelson,  18  Vt.  511;  Perry  v.  Wheeler,  Ac.,  12  Bush,  541 ;  Gartfn  v. 
Peoick,  5  Bush,  110;  Watson  v.  Jones,  18  Wall.  679;  Bouldin  v.  Alex- 
ander, 15  WalL  181.) 

8.  The  citation  of  Dr.  Wilson  was  insufficient.  (Form  of  Qov.,  chap. 
17;  Book  of  Dis.,  chap.  4,  sec.  2.) 

9.  Conclusions  contended  for : 

1.  Appellees  represent  the  congregation  of  the  First  Presbyterian 
Church  of  Louisville. 

£.  Tbe  trustees,  Duncan,  &c.,  are  the  holders  of  the  legal  title  to  the 
ttTeral  properties  sued  for,  in  trust  for  the  congregation. 

3.  The  attempt  of  the  presbytery  to  restore  the  seceding  elders  and 
to  remove  the  adhering  elders  was  unconstitutional  and  void. 

4.  No  case  for  an  injunction  restraining  Dr.  WiJson  from  officiating 
IS  pastor  of  said  church  has  been  made  out  by  the  appellants. 

5.  The  petition  was  properly  dismissed  by  the  lower  court. 

JUDGE  GOFER  delivered  the  opinion  of  the  court. 

In  the  summer  and  autumn  of  1874  certain  differences 
arose  between  the  pastor,  the  Rev.  S.  R.  Wilson,  D.  D.,  and 
seven  of  the  ten  ruling  elders  of  the  First  Presbyterian  Church 
in  the  city  of  Louisville,  which  were  carried  into  the  Presby- 
terv  of  Louisville,  of  which  the  First  Church  was  a  constitu- 
ent,and  thence  into  the  General  Assembly  of  the  Presbyterian 
Church  in  the  United  States,  and  finally  resulted  in  the  per- 
manent disruption  and  division,  into  two  unfriendly  bodies, 
of  a  large  and  influential  congregation  which  had  theretofore 
dwelt  together  in  unity  and  worshiped  God  in  harmony  around 
a  common  altar. 

The  formation  of  these  rival  organizations,  each  claiming 
to  be  the  true  First  Presbyterian  Church  of  Louisville,  led  to 
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the  bringing  of  this  suit  to  test  their  respective  claims  to  the 
property  which  had  belonged  to  them  as  a  united  whole. 

The  pleadiugSy  evidence,  and  briefs  of  counsel  have,  as  is 
unfortunately  too  often  the  case  in  church  controversies,  taken 
a  very  wide  range,  and  the  legal  issues  in  the  cause,  of  which 
alone  the  secular  courts  have  cognizance,  are  not  a  little  ob- 
scured by  a  multitude  of  irrelevant  personal  and  ecclesiastical 
questions  with  which  we  have  neither  the  right  nor  the  incli- 
nation to  interfere. 

Religious  societies  are  regarded  by  the  civil  authority  as 
other  voluntary  associations,  the  individual  members  and  sep- 
arate bodies  of  which  will  be  held  to  be  bound  by  the  laws, 
usages,  customs,  and  principles,  which  are  accepted  among 
them,  upon  the  assumption  that  in  becoming  parts  of  such  or- 
ganisms they  assented  to  be  bound  by  those  laws,  usages,  and 
customs,  as  so  many  stipulations  of  a  contract  between  them. 

It  is  only  by  so  regarding  the  association  of  individuals  or 
bodies  for  religious  purposes  that  the  civil  authority  in  this 
country  can  interfere  at  ail,  and  then  it  can  interfere  only  so 
far  as  may  be  necessary  to  decide  upon  and  protect  rights  of 
property  depending  upon  the  contract  between  the  parties. 
And  when  that  contract  has  been  construed  by  the  parties  the 
courts  will,  as  in  other  cases,  follow  their  own  construction. 

With  the  merits  of  the  unfortunate  and  acrimonious  difier- 
ences  between  the  Rev.  Dr.  Wilson  and  those  adhering  to  him 
on  the  one  side,  and  the  seven  elders  and  those  adhering 
to  them  and  the  Presbytery  of  Louisville  on  the  other,  we 
have  nothing  to  do,  and  we  shall  therefore  only  state  and  con* 
sider  such  facts  as  seem  to  us  to  have  some  bearing  upon  the 
questions  we  are  to  decide,  and  if  it  shall  happen  that  we  stat« 
other  and  immaterial  facts,  it  must  be  attributed  to  our  ina- 
bility at  all  times  to  distinguish  and  separate  that  which  is 
relevant  from  the  much  greater  volume  of  that  which  is 
irrelevant. 
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We  then  proceed  to  a  statement  of  the  facts  according 
to  the  principles  just  announced: 

Prior  to  1819  there  was  organized  in  Louisville  a  Presby- 
terian Churchy  of  which  the  First  Church  is  the  legal  suc- 
oesfior.  That  church  was  in  connection  with  the  Presbyterian 
Church  in  the  United  States  of  America.  In  1819  a  certain 
lot  was  conveyed  to  the  trustees^  to  be  held  "  in  trust  for  the 
use  and  benefit  of  the  Presbyterian  Church,  sect  and  congre- 
gation of  Christians  at  Louisville^  .  .  .  and  as  a  place 
of  Christian  worship  forever^  and  to  and  for  no  other  use 
whatever/' 

This  lot  was  subsequently  sold  and  the  proceeds  invested 
in  a  lot  on  Green  and  Sixth  Streets^  which  was  conveyed  to 
trustees  "  in  trust  for  the  benefit  of  said  Presbyterian  Church 
and  Presbyterian  sect  and  congregation  of  Christians  now 
known  and  called  the  First  Presbyterian  Church  of  Louisville, 
and  as  a  place  of  Christian  worship  forever,  and  for  no  other 
use  or  purpose  whatever." 

In  January,  1870,  a  lot  on  Chestnut  Street  was  conveyed 
to  the  trustees  of  the  First  Cliurch,  to  be  held  for  the  "  use 
of  said  First  Presbyterian  Church  congregation,  whose  pastor 
is  Rev.  S.  R.  Wilson,  and  whose  elders  are  Samuel  Cassaday, 
Patrick  Joyes,  Jos.  Nourse,  and  their  associates,  and  the  regu-- 
Idr  succession  of  said  congregation  irrespective  of  their  pres- 
bvterial,  synodical,  or  assembly  relations,  for  a  mission  or 
mission-school,  chapel,  and  such  other  religious,  literary,  or 
congregational  uses  as  the  said  congregation  or  its  officers  may 
deem  advisable." 

At  the  time  the  deed  to  the  lot  on  Green  and  Sixth  streets 
was  made  the  First  Presbyterian  Church  of  Louisville  was  in 
connection  with  the  Presbyterian  Church  in  the  United  States 
of  America.  But  at  the  time  the  deed  to  the  Chestnut-street 
lot  was  made  it  was  in  admitted  connection  with  the  Presby- 
terian Church  in  the  United  States,  an  organization  which^ 
Vol.  XIV._18 
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though  Presbyterian  in  its  faith^  doctrine,  and  form  of  govern- 
menty  is  wholly  separate  and  distinct  from  the  Presbyterian 
Church  in  the  United  States  of  America, 

In  September,  1874,  the  session  of  the  church  consisted 
of  the  Rev.  S.  R.  Wilson,  pastor,  and  ten  ruling  elders,  viz. 
Patrick  Joyes,  Samuel  Cassaday,  N.  D.  Hunter,  J.  C.  Allen, 
W.  L.  Clarke,  R.  K.  White.  J.  V.  Escott,  Wm.  Lindsay,  R.  J. 
Crawford,  and  L.  L.  Anderson. 

Disagreements  having  arisen  between  the  pastor  and  elders 
Joyes,  Cassaday,  Hunter,  Allen,  Clarke,  and  White,  they  (Sep- 
tember 15, 1874)  addressed  a  letter  to  the  pastor,  as  moderator 
of  the  session,  asking  letters  of  dismission  from  that  church 
for  themselves  and  the  members  of  their  families. 

September  18th,  session  met  and  granted  the  request;  and 
September  26th,  letters  were  delivered  to  the  applicants. 

October  14th,  the  letters  were  all  returned  to  the  pastor, 
who  refused  to  receive  them. 

Between  the  time  of  receiving  and  the  time  of  offering  to 
return  the  letters  of  dismission  given  to  the  seven  elders  they 
prepared  a  memorial  to  the  Louisville  Presbytery,  of  which 
the  First  Church  was  a  constituent,  asking  for  an  investigation 
by  the  presbytery  into  the  differences  between  themselves  and 
the  pastor. 

A  similar  memorial  was  also  addressed  to  the  presbytery 
by  J.  C.  King  and  two  other  lay  members.  October  2d,  the 
moderator  of  the  presbytery,  having  been  called  upon  in  con- 
formity with  the  law  of  the  church,  issued  a  call  for  a  special 
meeting  of  presbytery  to  convene  in  the  city  of  Louisville, 
October  15th,  "for  the  purpose,''  among  other  things,  "of 
visiting  and  examining  into  Ihe  disturbances  and  difficulties 
that  have  arisen  in  the  First  Presbyterian  Church,  in  Louis- 
ville, and  acting  upon  them  and  the  memorial  of  sundry  mem- 
bers of  the  church  on  that  subject;"  and  "for  the  purpose  of 
investigating  and  remedying  the  troubles  that  have  arisen  be- 
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tween  the  pastor  of  the  First  Presbyterian  Church  of  Louis- 
ville, and  sundry  persons  who  are  or  have  been  ruling  elders 
in  said  church,  and  of  considering  and  acting  upon  the  memo- 
rial of  some  of  those  persons.'^ 

Notice  of  the  called  meeting  was  given  as  required  by 
the  law  of  the  church,  and  presbytery  convened  in  accordance 
with  the  call  of  the  moderator. 

When  that  item  in  the  moderator's  call  relating  to  the 
memorial  of  King  and  others  was  called,  '^  Dr.  S.  R.  Wilson 
objected  to  receiving  the  memorial. 

*'  The  moderator  decided  that  the  memorial  must  be  re 
ceived  and  read  in  order  to  enable  presbytery  to  proceed  intel- 
ligently. An  appeal  was  taken,  and  the  moderator's  decision 
sustained/' 

**  Whereupon  Dr.  Wilson  moved  that  the  memorials  be  not 
received/'  but  after  discussion,  the  motion  was  lost  by  a  vote 
of  18  to  5. 

•*  Whereupon  S.  R.  Wilson  gave  notice  of  an  appeal  to  a 
soperior  court  from  the  decision,  and  that  he  would  not  take 
any  fnrther  part  in  the  investigation,  or  respond  to  any  thing 
in  it  nntil  his  appeal  is  heard  in  the  superior  court." 

The  memorial  of  King  and  others  was  read,  and  then 
there  was  presented  to  presbytery,  by  the  clerk  of  the  session 
of  the  First  Church,  a  copy  of  certain  minutes  of  the  session, 
composed  of  the  pastor  and  the  three  remaining  elders;  and 
also  a  remonstrance  by  the  session,  thus  constituted,  and  sixty- 
one  members  of  the  church,  denying  that  any  disturbances 
or  difficulties  existed  in  the  church,  and  protesting  against 
presbytery  doing  any  thing  to  disturb  the  harmony  of  the 
charch  or  the  relations  between  the  protestants  and  the  pastor. 

These  papers  were  received,  the  memorial  of  Joyes  and  his 
associates  was  read,  and  thereupon  the  following  resolution  was 
unanimonsly  adopted,  viz : 

**That  the  memorial,  with  the  accompanying  papers,  be 
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placed  in  the  hands  of  a  committee  with  instructions  to  exam- 
ine carefully  into  the  grievances  alleged,  and  the  facts  stated 
therein,  receiving  and  examining  also  any  other  statements 
that  may  be  laid  before  them,  either  in  the  way  of  illustration 
and  proof,  or  in  the  way  of  challenge  and  disproof,  from  any 
of  the  parties  concerned,  and  report  the  results  of  their  inves- 
tigation to  the  approaching  stated  meeting  of  the  presbytery, 
together  with  any  suggestions  that  they  may  deem  wise  touch- 
ing the  further  action  of  presbytery  in  the  case." 

After  hearing  the  memorial  of  King  and  others,  and  the  pro- 
tests of  the  session  and  sixty-one  members,  the  following  resolu- 
tion was  adopted,  but  by  what  vote  the  minutes  do  not  show,  viz : 

^^That  a  committee  consisting  of  the  moderator  and  two 
other  members  of  the  presbytery  be  appointed  to  confer  with 
the  memorialists  and  any  in  the  congregation  who  sympathize 
with  them,  and  the  members  who  protest  and  the  session  of 
the  First  Church  of  Louisville,  to  ascertain  whether  there  be 
any  thing  in  the  present  state  of  that  church,  or  any  existing 
evils  in  it,  which  call  for  any  further  action  of  presbytery  in 
regard  to  the  First  Church,  and  report  the  result  of  their  in- 
quiries to  the  approaching  stated  meeting  of  presbytery." 

It  was  theil  ordered  that  the  committees  provided  for  by 
these  resolutions  should  consist  of  the  same  persons,  and  the 
members  of  the  committee  were  chosen  by  presbytery. 

At  the  same  session  of  the  presbytery  there  was  laid  before 
it  the  minute  of  the  session  of  the  church,  granting  letters  of 
dismission  to  the  seven  elders  and  their  families,  which  they 
regarded  as  impugning  their  Christian  character  and  inconsist- 
ent with  the  letters  given  to  them  certifying  to  their  good 
standing  in  the  church. 

Thereupon  all  the  members  of  the  families  of  the  elders 
addressed  to  the  church  session  a  note  withdrawing  their  ap- 
plication for  letters,  and  declaring  their  intention  to  retain 
their  membership,  and  returned  with  it  the  letters. 
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Presbytery  met  in  regular  session  November  15,  and  the 
oominittees  appointed  under  the  foregoing  resolutions  made 
report,  and  presbytery  resolved,  among  other  things  touch- 
ing the  memorial  of  Joyes  and  his  associate  elders,  as  fol- 
lows: 

'*That  presbytery  hereby  advises  the  memorialists  to  re- 
sume their  position  as  members  and  ruling  elders  in  the  First 
Churchy  Louisville,  and  hereby  directs  the  session  to  receive 
them  as  such/'  The  resolution  also  expressed  the  opinion  of 
presbytery  that  on  account  of  certain  facts  therein  stated  the 
letters  of  dismission  were  '^  practically  null  and  void/'  and  de- 
clared that  those  who  had  received  them  were  members  in 
good  standing  in  the  First  Church. 

On  the  memorial  of  King  and  others  the  committee  re- 
ported and  presbytery  resolved 

**  That  the  presbytery  expresses  its  great  concern  touching 
the  troubles  which,  as  it  appears  from  the  inquiries  of  the 
presbytery's  committee,  are  apparently  destroying  the  peace 
and  impairing  the  influence  of  the  First  Church  of  Louisville, 
and  deems  it  the  duty  of  presbytery  to  formally  visit  said 
church,  according  to  the  provisions  of  our  book,  'for  the  pur- 
pose of  inquiring  into  its  state  and  redressing  the  evils  that 
have  arisen  in  it;'  and  it  being  the  purpose  of  presbytery  to 
hold  an  adjourned  meeting  in  Louisville  the  second  Tuesday 
evening,  December  8th,  at  7.30  o'clock,  upon  the  day  follow- 
ing said  date  (December  9th)  with  a  view  to  such  inquiry 
into  the  state  of  the  church,  it  hereby  notifies  and  requests 
the  officers  of  said  church  and  the  congregation  to  be  present 
at  said  meeting  with  any  suggestions  they  may  have  to  make 
looking  to  a  removal  of  their  troubles." 

At  the  same  meeting,  November  16th,  in  view  of  certain 
atterances  of  Dr.  Wilson,  regarded  as  a  contempt  of  presby- 
tery, that  body  resolved  that  he  "  be  not  allowed  to  speak 
before  presbytery  until  he  shall  have  humbly  apologized  to 
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presbytery,  and  made  proper  acknowledgments  to  some  of 
his  co-presbyters." 

To  this  resolution  Dr.  Wilson  responded  that  he  "  would 
not  again  sit  in  presbytery,  nor  recognize  as  of  any  binding 
force  any  other  action  that  they  might  thereafter  take  touch- 
ing himself  or  his  ministry,  until  the  aforesaid  unlawful  action 
was  repealed,  and  the  injury  it  had  done  him,  as  far  as  possible, 
was  repaired  by  presbytery." 

The  resolution  suspending  him  from  the  privilege  of  speak- 
ing before  presbytery  was  passed  November  16th,  and  on  the 
18th  the  session,  composed  of  the  pastor  and  elders  Anderson, 
Crawford,  and  Lindsay,  adopted  a  minute,  in  which,  after 
reciting  most  of  the  acts  of  presbytery  herein  recited,  and 
declaring  them  to  be  in  violation  of  the  constitution  of  the 
church,  contrary  to  the  word  of  God,  destructive  of  the  rules 
and  discipline  of  the  Presbyterian  Church,  and  in  derogation 
of  its  time-honored  methods  of  proceeding,  and  calculated  to 
bring  the  church  into  contempt ;  and  also  declaring  there  were 
no  reasonable  grounds  to  expect  that  presbytery  would  be 
stopped  from  enforcing  its  illegal  requirements  by  any  appeal 
that  might  be  made  to  synod  or  general  assembly,  and  that 
"  under  these  circumstances  there  is  left  the  pastor,  the  session, 
and  the  congregation  no  other  means  of  protecting  themselves 
against  the  aforesaid  arbitrary  acts;  therefore, 

'^  Resolved,  That  this  session  do  hereby  approve  of  the 
course  taken  by  the  pastor  of  the  church  in  declaring  that 
he  would  not  again  sit  in  the  presbytery  after  the  passage 
of  the  resolution  depriving  him  of  his  constitutional  right  to 
speak  in  that  body ;  and  in  declaring  that  he  would  not  recog- 
nize as  of  any  binding  force  any  other  action  that  they  may 
hereafter  take  touching  himself  or  his  ministry,  until  the 
aforesaid  unlawful  action  is  repealed,  and  the  injury  it  has 
done  to  him,  be,  as  far  as  possible,  repaired  by  the  presby- 
tery ;  and  further,  that  as  they  have  taken  away  his  right  of 
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freedom  of  speech  before  the  presbytery,  he  would  still  con- 
tinue to  exercise  that  right  as  a  minister  of  Christ,  and  as  a 
pastor  before  the  whole  church,  and  the  particular  church  over 
which  the  Holy  Ghost  has  made  him  an  overseer. 

"iiew/t?ed,  That  we  hold  ourselves  absolved  from  all  obliga- 
tion to  obey,  or  in  any  way  to  carry  into  effect  the  judgments, 
directions,  or  recommendations  of  the  presbytery,  passed  after 
the  violent  and  illegal  exclusion  of  the  pastor  of  the  church 
from  his  rights  and  privileges  as  a  member  of  that  body. 

"  RtBolved^  That  the  action  of  the  presbytery  in  the  prem- 
ises, based  as  it  is  upon  the  dangerous  and  unscriptural  assump- 
tion that  the  presbytery  is  the  master,  and  its  will  is  law,  and 
that  the  pastors  and  churches  and  congregations  are  its  sub- 
jects, and  their  duty  implicit  obedience,  has  left  us  no  alterna- 
tive but  either,  on  the  one  hand,  to  surrender  the  crown  rights 
of  Jesus  our  king,  and  our  rights  and  liberties  as  his  people, 
to  the  uncontrolled  will  of  any  faction  who  may  happen  to 
have  the  majority  in  the  presbytery ;  or,  on  the  other  hand,  in 
openly  refusing  in  any  way  to  submit  to  or  acquiesce  in  that 
action,  to  maintain  those  rights  unimpaired.  The  latter  course 
is  that  to  which  we  are  plainly  called  by  every  obligation  and 
motive  aa  faithful  Christians  and  true  Presbyterians.  In  delib- 
erately adopting  it  as  we  now  do,  solemnly  and  in  the  fear  of 
God,  we  wish  it  distinctly  understood  that  it  is  from  our  love 
for  the  most  vital  principles  of  the  church  of  our  fathers,  and 
as  the  only  way  now  left  us  to  maintain  our  fidelity  to  those 
principles,  that  we  feel  constrained  to  refuse  to  be  identified  in 
any  manner  with  those  who  have  usurped  dominion  over  us, 

or  to  submit  to  those  acts  bv  which  the  divine  order  and  free- 

ft 

dom,  with  which  each  particular  church  has  been  endowed  by 
its  Head,  have  been  to  so  &tal  an  extent  subverted. 

"  Reaohfedy  That  in  all  this  we  intend  to  stand  fast  by  the 
word  of  God,  and  the  standards  of  the  church  as  founded 
upon  and  interpreted  by  that  word,  as  far  higher  authority 
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than  any  presbyterj^  and  to  which,  as  containing  the  supreme 
law  of  Christ's  house,  the  presbytery,  as  well  as  all  other 
church  courts,  is  subject  and  amenable,  and  we  solemnly  de- 
clare that  we  will  not  hereafter  recognize  the  jurisdiction  of 
any  presbytery  that  recognizes  the  validity  of  the  revolu- 
tionary, despotic,  and  destructive  acts  of  the  Presbytery  of 
Louisville,  passed  at  the  meeting  above  referred  to,  but  will 
continue  to  stand  in  realf  though  informal  fellowship  with  all 
such  churches  and  ministers  as  stand  in  the  old  ways,  and 
adhere  to  the  truly  apostolic  order  of  the  church. 

^' Resolvedf  That  in  view  of  the  unscriptural  and  illegal 
course  of  which  we  complain,  and  its  disastrous  effects,  we 
feel  it  more  incumbent  upon  us  to  stand  in  our  lot  and  con- 
tend earnestly  for  that  form  of  souiid  words  which  has  been 
delivered  to  us ;  so  that  all  men  may  see  how  utterly  impossi- 
ble it  is  for  such  grievous  and  cruel  things  to  be  done  and 
upheld  by  men  calling  themselves  Presbyterians  without  first 
they  trample  under  foot  the  most  sacred  and  precious  princi- 
ples of  scriptural  Presbyterianism." 

November  22,  Dr.  Wilson,  and  Anderson,  Crawford,  and 
Lindsay,  and  the  congregation  adhering  to  them,  convened  in 
the  church,  and  after  listening  to  an  address  by  the  pastor 
and  to  the  reading  of  the  foregoing  minutes,  the  following 
resolution  was  offered : 

"  Resolved,  That  we,  the  congregation  of  the  First  Presby- 
terian Church,  do  hereby  approve  and  ratify  the  foregoing 
action  of  the  session  of  the  church. 

''That  we  desire  the  relation  now  existing,  and  which  has 
existed  for  nearly  ten  years  past,  between  us  and  our  {lastor, 
the  Rev.  Samuel  R.  Wilson,  D.D.,  to  remain  unchanged, 
and  pledge  to  him  our  most  cordial  support  in  his  pastoral 
work  and  in  his  efforts  to  maintain  the  pure  doctrine  and 
order  of  the  church,  and  protect  the  flock  against  those  who 
have  first  wronged  it,  and  now,  while  professing  to  seek  to 
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promote  its  harmony  and  prosperity,  in  all  their  acts  tending 
to  destroy  it." 

For  this  resolution  the  following  was  offered  as  a  substi- 
tQte: 

"Reaolved^  By  the  congregation^  that  we  do  not  at  this 
time  take  any  position  looking  to  independency,  or  to  any 
other  ecclesiastical  connection/' 

The  substitute  was  rejected,  and  the  original  resolution 
adopted. 

November  28,  the  seven  elders  who  had  received  letters 
of  dismission,  in  accordance  with  the  advice  of  presbytery, 
notified  the  pastor  and  remaining  elders  of  their  desire  to 
resome  the  exercise  of  their  functions  as  ruling  elders,  and 
asked  that  a  meeting  of  session  be  called.  This  letter  was 
returned  to  them,  by  one  of  the  deacons  of  the  church  who 
adhered  to  the  pastor,  without  having  been  seen  by  the  pastor, 
or,  as  far  as  appears,  by  either  of  the  three  elders  then  claim- 
ing to  constitute  the  session. 

Presbytery  convened  in  adjourned  meeting,  December  8, 
when  the  foregoing  minute  of  the  session  and  resolution  of 
the  congregation  were  laid  before  it  by  a  letter  from  the  clerk 
of  the  session  which  also  informed  presbytery  that  the  First 
Charch  would  not  be  open  for  its  contemplated  visit  on  the 
9th  of  that  month. 

There  was  also  laid  before  presbytery  a  petition  signed  by 
sixty-seven  members  of  the  church,  including  those  who  had 
applied  for  and  received  letters  of  dismission,  numbering 
twenty -two,  praying  for  a  dissolution  of  the  pastoral  rela- 
tion of  Dr.  Wilson  with  the  church. 

Having  been  denied  admission  to  the  First  Church,  pres- 
bytery adjourned  to  the  Second  Church,  rescinded  the  resolu- 
tion of  November  16,  forbidding  Dr.  Wilson  to  speak  before 
presbytery,  and  ordered  him  to  be  cited  to  appear  before  an 
adjoamed  meeting  to  be  held  on  the  next  day  at  11  A.  m.,  to 


266  BUSH'S  REPORXa  [vol.  xiv. 

Flnt  Presbyterian  Church  of  LouisviUe  t.  Wilaon,  dbc. 


show  cause  why  the  pastoral  relation  should  not  be  dissolved. 
That  citation  was  served  about  half-past  9  o'clock  on  the  morn- 
ing of  the  10th.  At  a  few  minutes  before  11  o'clock  presby- 
tery was  regularly  closed,  and  at  11  was  again  regularly  opened 
and  proceeded,  Dr.  Wilson  not  appearing,  to  declare  the  pas- 
toral relation  dissolved,  and  to  appoint  one  of  its  members  to 
preach  to  the  congregation  and  declare  the  pulpit  vacant ;  and 
also  directed  the  three  elders  adhering  to  the  pastor  to  cease 
to  act  as  ruling  elders  of  the  church.  The  Bev.  Mr.  Cook,  a 
member  of  presbytery,  in  accordance  with  the  law  of  the 
church,  caused  all  these  proceedings  of  presbytery  to  be 
brought  before  the  general  assembly,  where  they  were  de- 
clared not  to  require  revision. 

The  seven  elders  convened  and  organized  as  a  session  and 
directed  the  trustees  to  open  the  church  for  a  meeting  of  the 
congregation,  which  they,  not  recognizing  the  authority  of 
these  persons  as  ruling  elders,  refused  to  do. 

That  part  of  the  congregation  adhering  to  the  seven  elders, 
and  submitting  to  the  authority  of  presbytery,  was  then  con- 
vened at  anather  place,  and  Dr.Wilson,  and  Lindsay,  Crawford, 
and  Anderson,  still  claiming  to  act  as  ruling  elders,  and  that 
part  of  the  congregation  adhering  to  them,  and  denying  the 
authority  of  and  refusing  obedience  to  the  presbytery,  con- 
tinued in  possession  of  the  church-property. 

It  had  been  the  custom  of  the  church  to  elect  trustees  an- 
nually, in  January,  and  accordingly  each  body  claiming  to  be 
the  First  Presbyterian  Church,  held  an  election  in  January, 
1875,  and  elected  trustees;  and  in  February  of  that  year  this 
suit  was  brought  by  King  and  others,  claiming  to  be  trustees, 
Joyes  and  his  associates  claiming  to  be  ruling  elders,  and  S. 
W.  D.  Stone  and  others  claiming  to  be  members  of  the  First 
Presbyterian  Church  of  Louisville,  against  Dr.Wilson,  claim- 
ing to  be  pastor  of  that  church,  and  J.  M.  Duncan  and  others 
claiming  to  be  trustees,  William  Lindsay  and  others  claiming  to 
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act  as  ruling  elders,  and  George  Harbison  and  others  claiming 
to  be  Diembers  of  said  church,  to  recover  possession  of  the  prop- 
erty. The  court  below,  Hon.  Alvin  Duvall,  special  chancellor, 
dismissed  the  petition,  and  the  plaintiffs  prosecute  this  appeal. 

Learned  counsel  for  the  parties  agree  that  the  sole  question 
for  decision  is,  which  of  the  contending  parties  is  that  "  said 
Presbyterian  Church  and  Presbyterian  sect  and  congregation 
of  Christians  known  and  called  the  First  Presbyterian  Church 
of  Liouisville,"  referred  to  in  the  deed  to  the  property  on 
Green  and  Sixth  streets,  and  referred  to  in  the  deed  to  the 
Chestnat -  street  property  as  "the  said  First  Presbyterian 
Church  congregation.''  And  both  parties  appeal  for  support 
in  their  antagonistic  claims  to  the  standards  of  the  church, 
known  as  the  Form  of  Government,  and  Book  of  Discipline, 
and  the  usages  of  the  Presbyterian  Church,  and  the  deliver- 
ances of  its  judicatories. 

The  appellants  contend  that  no  body  or  congregation  of 
persons  not  organized  and  governed  according  to  that  form 
and  system  of  church  government  called  "  presbyterial,''  and 
accepting  the  Westminster  Confession  of  Faith  as  its  creed, 
will  answer  the  description  of  the  beneficiary  mentioned  in  the 
deed  to  the  property  on  Green  and  Sixth  streets.     While  the 
appellees  contend  that  as  external  connection  with  a  general 
church  organism  is  not  expressed  to  be  a  condition  to  the 
right  to  use  and  enjoy  the  property,  the  majority  of  the  con- 
gregation as  it  existed  at  the  time  these  differences  commenced 
had  a  right  to  control  the  property,  and  to  sever  the  connec- 
tion then  existing  with  the  Presbyterian  Church  in  the  United 
States,  and  to  remain  an  independent  church,  provided  it  con- 
tinued to  be  Presbyterian  in  &ith,  or  to  unite  themselves  with 
any  general  organization  of  Presbyterians.    A  majority  of  the 
coijgregation  agreed  and  cooperated  with  the  appellees,  and 
consequently,  whether  they  are  correct  in  the  position  assumed, 
is  the  first  question  for  decision. 


268  BUSH'S  REPORTS.  [vol.  xiv. 

Pint  Presbyterian  Church  of  Lonlsville  v.  Wllaon,  inc. 

From  a  period  anterior  to  1819,  to  the  time  when  the  church 
known  as  the  Presbyterian  Church  in  the  United  States  was 
organized,  the  First  Presbyterian  Church  was  in  continuous 
connection  with  the  Presbyterian  Church  in  the  United  States 
of  America.  At  the  organization  of  the  former  of  these  or- 
ganizations the  First  Church,  by  unanimous  consent,  became 
a  part  of  it,  and  so  continued  up  to  the  commencement  of  the 
differences  which  have  ultimated  in  this  litigation. 

Both  of  these  general  organizations  were  all  the  time  gov- 
erned by  the  presbyterial  system,  by  which  the  church  at  large 
is  divided  .into  numerous  local  bodies,  styled  congregations, 
the  whole  being  under  the  government  of  an  ascending  series 
of  judicatories  called  sessions,  presbyteries,  synods,  and  gen- 
eral assembly,  each  having  certain  defined  powers  and  juris- 
diction, and  being  subject  to  the  supervisory  and  revisory 
powers  of  those  above  it. 

Congregations  are  bound  by  the  action  of  their  respective 
sessions,  if  the  matter  determined  be  within  its  jurisdiction, 
and  the  sessions  are  bound  in  like  manner  by  the  action  of 
their  presbytery,  presbyteries  by  the  action  of  their  synod, 
and  synods  by  the  action  of  the  general  assembly.  Besides 
its  revisory  power,  presbytery  has  original  jurisdiction  of 
certain  matters  to  which  we  may  have  occasion  to  refer  in  a 
subsequent  part  of  this  opinion. 

The  deed  declares  the  use  of  the  property  to  be  "for  the 
benefit  of  said  Presbyterian  Church,  and  Presbyterian  sect 
and  congregation  of  Christians  now  known  and  called  the 
First  Presbyterian  Church  of  Louisville,"  etc. 

What,  then,  was  meant  by  the  phrases  "  Presbyterian 
Church "  and  "  Presbyterian  sect  and  congregation,  now 
(then)  known  and  called  the  First  Presbyterian  Church  of 
Louisville?"  There  are  now  two  congregations,  each  Presby- 
terian in  faith,  and  each  styling  itself  and  claiming  to  be  the 
First  Presbyterian  Church  of  Louisville.     By  what  rule  shall 
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we  be  governed  in  ascertaining  which  is  the  true  First  Church 
tor  whose  use  the  trust  was  created? 

That  one  party  has  a  majority  of  the  congregation  as  it 
existed  at  the  time  of  the  disruption^  is  necessarily  conclusive, 
if  the  position  of  appellees  already  stated  be  correct.  But 
before  adopting  that  method  of  disposing  of  the  question,  and 
deciding  that  the  appellees  are  entitled  to  the  property,  by 
force  of  the  facts  that  they  constitute  a  majority  of  the  church, 
ad  it  ^xisted  at  the  time  the  disruption  occurred  and  are  Presby- 
terian in  faith,  it  is  necessary  to  inquire  whether  a  simple 
profession  of  the  Presbyterian  creed  is  sufficient  to  constitute 
a  Presbyterian  church  and  a  Presbyterian  congregation  in  the 
sense  in  which  those  phrases  are  used  in  the  deed. 

These  phrases,  especially  when  used  by  Presbyterians  in 
reference  to  matters  pertaining  to  their  church  affairs,  should 
be  understood  in  their  technical  sense,  that  is,  in  the  sense  in 
which  Presbyterians  ordinarily  use  and  understand  them. 

That  sense  may  be  readily  seen  and  understood  by  a  refer- 
ence to  their  Form  of  Government  then  in  force  and  to  which 
the  First  Church  of  Louisville  was  then  and  has  ever  since 
been  subject.  That  authority  declares  that  "  the  universal 
charch  consists  of  those  persons,  in  every  nation,  together 
with  their  children,  who  make  profession  of  the  holy  religion 
of  Christ  and  of  submission  to  his  laws ; "  and  "  as  this  immense 
multitude  can  not  meet  together  in  one  place  to  hold  com- 
munion, or  to  worship  God,  it  is  reasonable  and  warranted  by 
ficripture  example  that  they  should  be  divided  into  many  par- 
ticular churches;"  and  it  also  declares  that  ''a  particular 
church  consists  of  a  number  of  professing  Christians,  with 
their  o£&pring,  voluntarily  associated  together  for  divine 
^rorship  and  godly  living,  agreeable  to  the  holy  scriptures, 
and  submitting  to  a  certain  form  of  govemmeifU"  (Chapter  3, 
Form  of  Government,  410.) 

It  is  also  further  declared  that  ^'  It  is  absolutely  necessary 
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that  the  government  of  the  church  be  exercised  under  some 
certain  and  definite  form.  And  we  hold  it  to  be  expedient,  OLnd 
agreeable  to  scripture  and  the  practice  of  the  primitive  Chris-- 
tians,  that  the  church  be  governed  by  congregational,  presbytericU, 
and  synodical  assemblies"  etc,     (Sec.  1,  chap.  8.) 

The  church  session  is  the  governing  body  of  a  particular 
congregation  or  church,  and  is  composed  of  the  pastor  or  pas- 
tors and  the  ruling  elders  (sec.  1,  chap.  9),  "  and  is  charged 
with  maintaining  the  spiritual  government  of  the  congrega- 
tion/^    (Sec.  6,  chap.  9.) 

"  The  church  being  divided  into  many  separate  congrega- 
tionSy  these  need  mutual  counsel  and  assistance^  in  order  to 
preserve  soundness  of  doctrine  and  regularity  of  discipline, 
and  to  enter  into  common  measures  for  promoting  knowledge 
and  religion,  and  for  preventing  infidelity,  error^  and  immor- 
ality. 

Hence  the  usefulness  of  presbyteriai  and  synodicai  assemblies.^' 
(Sec.  1,  chap.  10.) 

It  thus  appears  that,  tested  by  the  Form  of  Government, 
a  congregation  or  particular  church  is  a  body  of  professing 
Christians  and  their  children,  voluntarily  associated  together 
and  submitting  to  a  certain  form  of  government,  and  that  a 
byterian  congregation  or  particular  church  is  a  body  of 
fessing  Christians  and  their  children  '*  governed  by  congret/a^ 
tional,  presbyteriai,  and  synodicai  assemblies,  and  consequently 
there  can  be  no  such  thing  as  a  Presbyterian  congregation   or 
church  not  having  a  church  session,  and  not  being  in  connec- 
tion with  and  governed  by  a  presbytery  and  synod.     Connec- 
tion with  and  subjection  to  the  recognized  presbyteriai  system 
of  government  is   as   essential   to   constitute   a  Presbyterian 
church  or  congregation  as  belief  in  the  Westminster  Confes- 
sion of  Faith.    Faith  and  government  are  alike,  and  equally 
necessary  to  constitute  a  Presbyterian  church,  and  a  churoh 
having  no  other  than  a  congregational  government,  although 


TOLxiv.]  SEPTEMBER  TERM,  1878.  271 

First  Presbyterian  Church  of  Louisville  v.  Wilson,  ice, 

adopting  the  Presbyterian  creed,  is  no  more  a  Presbyterian 
charch  than  a  congregation  governed  by  the  presbyterial  sys- 
tem, and  adopting  the  thirty  -  nine  articles  of  faith  of  the 
Episcopalian  Chui-ch. 

We  are  therefore  of  the  opinion  that  no  religious  society, 
Dot  subject  to  a  presbytery  and  synod,  will  answer  the  descrip- 
tion of  the  beneficiary  mentioned  in  the  deed. 

The  body  represented  by  the  appellees  was  not  in  connec- 
tion with  any  presbytery  or  synod  when  this  suit  was  brought, 
and  therefore  was  not  then  the  beneficiary  of  the  trust.  But 
before  the  judgment  was  rendered  it  had  connected  itself  with 
the  Presbyrorian  Church  in  the  United  States  of  America, 
and,  at  the  date  of  the  judgment,  answered  the  description 
in  the  deed. 

We  turn  now  to  inquire  whether  the  body  represented  by 
the  appellants  answers  that  description.  That  it  is  Presbyte- 
rian in  fiaiith  is  not  questioned,  nor  is  it  questioned  that  it  has 
all  the  time  been  subject  to  the  government  of  a  presbytery  or 
synod,  but  this  is  not  sufficient ;  it  must  also  have  been  subject 
to  a  lawful  session,  for  it  could  no  more  exist  as  a  Presbyterian 
Church  without  a  session  than  its  adversary  could  without 

m 

subjection  to  a  presbytery  and  synod.  That  it  has  all  the 
time  had  a  lawful  session,  composed  of  a  majority  of  the  ses- 
sion of  the  church,  as  constituted  at  the  time  the  disruption 
occurred  is  clear,  unless,  as  appellees  contend,  Joyes  and  his 
associates  ceased  to  be  ruling  elders  in  consequence  of  having 
applied  for  and  received  what  is  styled  in  the  record  "  letters 
of  dismission. '^ 

We  omit  any  inquiry  into  the  question  whether  the  presby- 
tery had  power  to  direct  Joyes  and  his  associates  to  resume 
their  positions  as  members  and  ruling  elders,  for  no  such 
direction  was  given.  Presbytery  merely  ddvised  them  to  do 
80,  and  while  it  directed  the  session  to  receive  them  as  such, 
that  direction,  of  course,  was  contingent  upon  Joyes  and  his 
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associates  deciding  to  act  upoa  the  advice  given  to  them« 
Presbytery  afterward  recognized  them  as  ruling  elders,  but 
it  is  not  claimed  that  such  recognition  could  have  constituted 
them  elders,  and  whether  they  were  lawful  elders,  must  at  last 
depend  upon  the  question  whether  their  application  for  and 
receipt  of  letters  of  dismission  divested  them  of  their  charac- 
ter of  ruling  elders. 

No  one  not  a  member  of  a  particular  congregation  can 
be  a  ruling  elder  over  it.  The  first  inquiry  then,  is,  did  they 
cease  to  be  members  of  the  First  Church  in  consequence  of 
having  applied  for  and  received  letters? 

Upon  this  subject  there  are  no  distinct  provisions  in  any 
of  the  standards  of  the  church.  But  of  a  number  of  learned 
Presbyterian  divines  who  were  examined  as  experts,  all,  save 
one,  gave  it  as  their  opinion  that  a  letter  of  dismission  did  not 
terminate  the  membership  of  the  person  to  whom  it  was  given, 
until  he  was  received  into  some  other  church;  and  that  con- 
clusion is  sustained  by  a  number  of  deliverances  of  the  higher 
judicatories  of  the  church,  and  must  be  accepted  as  established. 

The  same  witnesses  gave  it  as  their  opinion  that  the  func- 
tions of  a  ruling  elder  do  not  cease  in  consequence  of  his 
receiving  a  letter  of  dismission.  There  is,  however,. some  ap- 
parent conflict  in  the  deliverances  of  the  judicatories  on  this 
subject,  but  there  is,  on  all  the  evidence  bearing  on  the  sub- 
ject, a  clear  preponderance  in  favor  of  the  conclusion  that  offi- 
cial functions,  like  individual  membership,  are  not  affected  by 
receiving  a  letter.  The  question  was  presented  to  the  general 
assembly  by  Mr.  Cook's  complaint,  and  the  action  of  that 
body  must  be  deemed  at  least  an  expression  of  the  opinion 
of  a  majority  of  its  meml)ers  that  Joyes  and  his  associates  did 
not  lose  their  oiBeial  character  by  receiving  letters  of  dismis- 
sion ;  for,  although  presbytery  did  not  declare  that  they  were 
still  ruling  elders,  yet  it  implied  as  much  by  advising  them  to 
assume  their  functions  as  such,  and  by  directing  the  session  to 
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reodye  them  in  that  character  and  by  subsequently  recognizing 
than  as  office-bearers^  and  had  the  assembly  not  also  regarded 
tfaem  as  still  lawful  ruling  elders,  it  certainly  was  called  upon 
to  revise  the  action  of  presbytery  in  these  particulars.  And 
this  coDclasion  is  further  sustained  by  the  fact  that  what  is 
styled  in  the  record  a  letter  of  dismission  is  called  in  the  Book 
of  Discipline  a  "  certificate  of  membership  "  which  is  a  misnomer 
if  its  office  is  not  to  evidence  the  existence,  but  the  termina- 
tion of  membership. 

We  therefore  conclude  that  Joyes  and  his  associates  never 
ceased  to  be  ruling  elders,  and  as  they  constituted  a  majority 
of  the  governing  body  of  the  congregation,  after  they  gave 
notice  to  the  three  remaining  elders  (even  if  the  three  were 
not  deprived  of  the  power  to  act  as  such  by  the  action  of  pres- 
bytery), that  they  would  resume  action  as  ruling  elders,  and 
the  three  refused  to  act  with  them  or  recognize  their  authority, 
all  the  acts  of  the  minority,  assuming  to  constitute  the  church 
session,  were  void. 

We  are  therefore  of  the  opinion  that  the  body  represented 
by  Joyes  and  his  associates  has  all  the  time  maintained  a  legal 
organization  and  the  necessary  external  relations  with  the  gen- 
eral organism  to  constitute  it,  at  all  times,  a  "  Presbyterian 
church  "  and  a  "Presbyterian  sect  and  congregation,"  and  that 
it  is  the  continuation  of  that  organization  and  successor  of 
that  congregation  to  whose  use  the  property  on  Green  and 
Sixth  streets  was  conveyed,  and  that  the  body  represented  by 
the  appellees  is  a  new  and  distinct  church  brought  into  exist- 
ence by  its  repudiation  of  the  authority  of  the  lawful* session 
of  the  First  Presbyterian  Church  of  Louisville  and  its  lawful 
superior,  the  Presbytery  of  Louisville,  and  its  subsequent  or- 
ganization in  violation  of  the  laws  of  the  Presbyterian  Church. 
We  are  the  less  reluctant  to  reach  this  conclusion,  because 
It  is  in  harroonv  with  the  conclusion  which  seems  to  have 
been  reached  by  the  higher  church  courts  to  which  both  par- 
VoL.  xiv.— 19 
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ties  were  originally  subject,  and  obviates  the  necessity  for  en- 
tering into  an  inquiry  into  the  jurisdiction  of  the  presbytery 
so  earnestly  denied  by  the  counsel  for  the  appellees,  and  which 
was  denied  by  the  learned  judge  who  decided  this  case  in  the 
court  below. 

The  property  on  Chestnut  Stbeet  was  conveyed  to  the  use 
of  the  "  First  Presbyterian  Church  congregation,  whose  pastor 
is  (was)  the  Rev.  S.  R.  Wilson,  and  whose  elders  are  (were) 
Samuel  Cassaday,  etc.  .  •  .  and  the  regular  sticces^ion  of  said 
congregatioTiy  irrespective  of  their  presbyterial,  synodical,  or 
assembly  connections,  etc." 

We  have  already  decided  that  the  body  represented  by  the 
appellants  is  the  lawful  First  Presbyterian  Church  and  con- 
gregation, and  as  the  Chestnut-street  property  was  conveyed 
to  the  use  of  that  congregation,  it  follows  that  they  are  also  en- 
titled to  it. 

Joyes  and  his  associates  being  the  only  lawful  ruling  elders 
of  the  church,  and  they  and  their  adherents  constituting  that 
church,  the  trustees  chosen  by  them  are  the  lawful  trustees^ 
and  hold  the  title  to  the  property. 

These  conclusions  render  it  unnecessary  to  enter  upon  an 
inquiry  into  the  legality  of  the  action  of  the  presbytery,  so 
far  as  that  action  has  been  supposed  to  bear  upon  the  right  of 
either  party  to  the  use  of  the  property  in  contest.  And,  for 
the  same  reasons  we  need  not  consider  its  action  in  respect  to 
the  three  elders  acting  with  the  appellees,  for  whether  they 
were  deprived  of  power  further  to  act  as  ruling  elders  or  not, 
does  not  affect  the  property-rights  of  either  party. 

And  for  like  reasons  we  need  not  look  into  the  action  of 
the  presbytery  in  declaring  the  pastoral  relation  of  Dr.  Wilson 
with  the  First  Church  dissolved. 

If  the  action  of  the  presbytery  in  reference  to  him,  and 
the  three  elders  adhering  to  him,  was  extra -constitutional, 
they  no  doubt  had  a  perfect  right  to  disregard  it,  but  that  did 
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Dot  justify  them  and  their  adherents  in  refusing  to  recognize 
the  right  of  Joyes  and  his  associates  to  act  as  elders^  nor  in 
renouueing  the  authority  of  the  presbytery  in  respect  to  any 
matter  over  which  it  had  constitutional  power,  nor  in  declaring 
themselves  independent  of  all  the  higher  judicatories  of  the 
church,  nor  in  organizing  themselves  into  a  new  organization 
under  the  name  of  that  church  and  congregation  whose  legally 
ooDstitated  authority  they  had  renounced. 

If  presbytery  had  no  authority,  in  the  exercise  of  its  visi- 
torial  power,  to  dissolve  the  pastor's  relation  with  the  congre- 
gation, its  attempt  to  do  so  was  a  mere  brutum /idmen,  and  he 
had  a  perfect  right  to  disregard  it.  But  whether  it  had  such 
power  or  not,  it  seems  to  us  perfectly  clear  that  its  action  in 
regard  to  the  pastor,  who  was  not  a  member  of  the  congrega- 
tion or  church,  can  not  have  the  slightest  influence  in  the 
determination  of  the  questions  before  this  court  for  decision. 
It  can  not,  in  the  nature  of  things,  be  true  that  the  action  of 
presbytery  in-  dissolving  the  pastoral  relation  was  void,  as 
appellees  contend,  and  yet  that  that  void  action  can  affect  the 
decision  of  the  question  as  to  which  of  these  contending  bodies 
\s  the  true  First  Presbyterian  Church  of  Louisville. 

The  action  of  presbytery,  if  void,  injuriously  affected  Dr. 
Wilson's  rights  as  pastor  of  the  lawful  First  Church,  and  he 
might  have  prevented  the  execution  of  its  order  dissolving 
the  pastoral  relation  and  declaring  the  pulpit  vacant  by 
injunction ;  or  he  might  have  disregarded  the  action  of  pres- 
bytery and  continued  to  occupy  the  pulpit  and  have  resisted 
on  the  ground  that  such  action  was  an  attempt  by  legal  pro- 
ceedings to  disposseas  or  silence  him.  And  if  he  was  now 
claiming  that  he  is  still  the  lawful  pastor  of  the  First  Church, 
no  matter  which  of  these  contending  parties  may  be  adjudged 
to  be  that  church,  then  the  question  whether  his  relation  to 
that  church  had  been  dissolved  by  the  action  of  presbytery 
would  be  pertinent. 
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But  he  occupies  no  such  position.  He  does  not  claim  to 
be  pastor  of  the  congregation  represented  by  the  appellants 
or  of  the  First  Church  except  on  the  hypothesis  that  the  body 
represented  by  the  appellees  is  that  church.  He  has  abjared 
his  allegiance  to  that  general  organism,  under  which  he  held 
the  pastorship,  attempted  to  be  dissolved  by  presbytery,  has 
openly  renounced  its  authority^  and  declared  he  would  not 
again  submit  to  its  government,  and  now  has  no  other  interest 
in  this  litigation  than  such  as  he  may  have  as  pastor  of  the 
congregation  which  we  have  already  decided  is  not  the  congre- 
gation over  which  he  was  pastor  prior  to  the  dismemberment^ 
out  of  which  this  unfortunate  strife  has  arisen;  and  he  can 
have  no  right  to  occupy  the  pulpit  after  the  congregation  of 
which  he  becam€'  pastor  aft«r  or  at  the  time  it  withdrew  from 
the  First  Presbyterian  Church  of  Louisville  is  dispossessed. 

In  support  of  their  position  that,  as  a  connection  with  a  gen- 
eral church  organization  is  not  required  by  the  deed,  the  right 
to  the  use  of  the  property  is  in  the  congregation  irrespective 
of  any  external  connection,  appellees^  counsel  cite  a  number 
of  authorities,  chief  among  which  is  Presbyterian  Congrega- 
tion V.  Johnson,  1  Watts  &  Sarg.  1. 

In  that  case  the  Messrs.  Penn  conveyed  certain  real  estate 
to  trustees  for  the  use  of  "the  religious  societies  of  English 
Presbyterians  and  their  successors  in  and  near  the  town  of 
York.^^ 

When,  in  1838,  the  Presbjrterian  Church  was  divided  into 
what  has  since  been  known  as  the  Old  and  New  School  Pres- 
byterian churches,  a  majority  of  the  church  at  York,  which 
had  previously  been  iu  connection  with  the  Presbytery  of  Car- 
lisle, refused  to  recognize  the  authority  of  that  presbytery  and 
connected  themselves  with  what  was  styled  the  Presbytery 
of  Harrisburg,  established  by  the  New  School  Church. 

The  minority  adhered  to  the  Presbytery  of  Carlisle,  and 
each  party  having  elected  trustees  in  conformity  to  the  previa- 
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ions  of  the  articles  of  incorporation  of  the  society,  and  each 
cbumiog  to  be  the  incorporated  society,  and  the  majority  being 
in  possession,  the  minority  brought  an  action  to  recover  the 
property. 

Three  ont  of  five  judges  held  that  as  no  particular  Presby- 
terian connection  was  prescribed  by  the  founders  (the  Penns), 
or  established  by  the  charter,  the  majority  was  entitled  to  the 
property,  and,  if  such  connection  had  been  prescribed,  there 
had  been  no  adhesion  to  a  connection  essentially  different,  and 
that  the  breaking  up  of  the  original  Presbyterian  confedera- 
tion into  two  parts  of  nearly  equal  magnitude  had  released 
the  congregation  from  the  duty  of  adhering  to  any  particular 
part  of  it  in  exclusion  of  another.  From  this  conclusion  two 
of  the  five  members  of  the  court  dissented. 

The  opinion  of  the  majority  of  the  court  was  delivered  by 
Chief  Justice  Gibson,  who  laid  much  stress  upon  the  presumed 
intention  of  the  Messrs.  Penn,  whom  he  treated  as  the  found- 
ers of  a  charity,  whose  intentions  were  to  be  looked  to  in  con- 
struing the  grant,  and  also  upon  the  fact  that  this  disruption 
of  the  church  was  revolutionary,  and  left  each  congregation, 
presbytery,  and  synod  in  a  great  measure  free  to  choose  be- 
tween the  two  organisms  of  nearly  equal  magnitude,  into 
which  the  "Presbyterian  Church  in  the  United  States  of 
America'*  had  been  divided.  (Trustees,  &c.  v.  St.  Michael's 
Evang.  Church,  48  Pa.  St.  20,  and  McGinnis  v.  Watson,  5 
Wright,  41 ;  Pa.  St.  9,  are  also  cited  in  this  connection.) 

In  the  former  case  a  majority  of  the  congregation  remained 
and  kept  up  the  original  organization ;  the  minority  withdrew 
and  established  a  new  organization.  Subsequently  the  old  or- 
ganization severed  its  synodical  connection  and  formed  an- 
other, and  the  new  organization  sought  to  recover  the  church 
property  on  the  sole  ground  of  that  change  of  connection. 
There  is  a  clear  distinction  between  that  case  and  this.  Here, 
as  we  have  decided,  the  appellants  have  kept  up  the  old  organ- 
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ization,  and  stand  in  the  place  of  the  defendants  in  that  case 
in  this  respect;  and  the  appellees  here^  having  organized  a 
new  churchy  stand  in  the  position  of  the  plaintiffs  in  that  case. 
Speaking  of  the  plaintiffs  in  that  case  the  court  said :  ''  They 
voluntarily  withdrew  from  the  church  and  congregation,  and 
formed  a  new  assodaJtioUy  established  a  churchy  and  erected  a 
new  edifice  for  themselves.  They  seceded."  The  appellees  vol- 
untarily withdrew  from  the  organization  known  as  the  First 
Church,  and  formed  a  new  organization  and  a  new  and  differ- 
ent connection,  and  stand  in  the  same  position  occupied  by 
plaintiffs  in  the  case  we  are  discussing,  in  the  important  par- 
ticular that  they  are  a  new  organization,  and  not  the  original 
First  Presbyterian  Church  of  Louisville,  to  whose  use  the 
property  was  conveyed,  nor  its  successor  according  to  the 
law  of  the  church  by  which  its  organization  was  to  be  pre- 
served and  perpetuated. 

The  opinion  in  McGinnis  v.  Watson  does  not,  in  our  opin- 
ion, sustain  the  position  of  counsel,  but  is  rather  an  authority 
in  support  of  the  conclusion  we  have  reached.  The  opinion  is 
quite  lengthy,  and  we  extract  from  the  head-notes  the  follow- 
ing, which  is  a  correct  presentation  of  the  views  expressed  by 
the  court : 

**  Independent  churches  have  their  law  in  their  own  sepa- 
rate institutions;  associated  churches,  theirs, in  their  own  rules 
and  in  those  of  the  associated  organism." 

"  The  title  to  the  church  property  of  a  divided  congregation 
is  in  that  part  of  it  which  is  acting  in  harmony  with  its  own 
laws ;  and  the  ecclesiastical  laws,  usages,  customs,  and  princi- 
ples which  were  accepted  among  them  before  the  dispute  be- 
gan, are  the  standards  for  determining  which  party  is  right." 

Tested  in  this  way,  the  body  represented  by  the  appellants 
is  that  for  whose  use  the  property  in  contest  was  conveyed. 
Its  organization  has  been  all  the  time  kept  up  in  accordance 
with  the  laws  and  usages  of  the  Presbyterian  Church,  indeed 
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k  the  identical  organization  that  existed  at  the  time  the  differ- 
ences commenced. 

The  deed  to  the  property  in  contest  in  Trastees  v.  Seaford, 
1  Dev.  £q.  453,  was  to  the  ''  trustees  and  elders,  and  their  suc- 
cessors in  office,  for  the  Lutheran  congregation,  belonging 
to  the  Second  Creek  Organ  Meeting  House,^^  but  was  absolute 
upon  its  fiice,  not  specifying  any  particular  purpose  to  which  the 
premises  were  to  be  appropriated.  It  was  simply  a  conveyance 
of  the  land  for  a  valuable  consideration. 

The  church  was  then  congregational.  Subsequently  the 
Lutheran  Church  adopted  the  synodical  form  of  government, 
and  a  majority  of  the  congregation  of  Organ  Meeting  House 
sent  delegates  to  represent  it  in  synod.  The  minority  organ- 
ized by  the  election  of  the  necessary  congregational  officers, 
and  brought  suit  to  recover  the  church  property.  The  court 
said  of  the  plaintiffs; :  "  It  appears  that  they  are  seceders 
from  the  church,  and  are  not  the  trustees  or  representatives  of 
it;  that  they  were  a  minority  of  the  members  before  their 
secession.  Had  they  remained  in  the  church,  they  must  have 
yielded  to  the  government  of  the  majority." 

The  conveyances  not  being  for  a  specified  purpose,  the 
congregation  had  a  right  to  use  it  for  any  lawful  purpose,  and 
in  determining  to  what  use  it  should  be  appropriated,  in  the 
absence  of  any  law  or  usage  of  the  church  to  the  contrary 
(and  none  such  appears  in  the  report  of  the  case),  a  majority 
must  necessarily  govern,  and  be  considered  and  treated  as  the 
congregation.  But  here  the  case  is  wholly  different.  The 
law  and  usage  of  the  Presbyterian  Church  prescribe  and 
define  what  is  required  to  constitute  a  particular  church, 
and  when  property  is  conveyed  to  the  use  of  a  particular 
congregation  the  standards  of  the  church  furnish  the  crite^'ia 
by  which  its  identity  is  to  be  determined,  and  the  decision  of 
that  question  can  not  be  affected  by  mere  numbers. 

Many  other  cases  have  been  cited,  but  the  length  to  which 
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this  opiDion  has  been  extended  admonishes  us  that  we  can  not 
examine  them  separately ;  it  must  therefore  suffice  to  say  as 
to  the  decisions  of  other  courts,  that  none  of  them,  except 
that  in  1  Watts  &  Sargeant,  seem  to  us  to  conflict  with  the 
conclusion  are  have  announced. 

The  New  York  and  New  England  cases  cited,  especially 
the  former,  have  no  application.  They  relate  mainly  to  con- 
gregational churches,  or  were  decided  under  the  statutes  pro- 
viding for  the  incorporation  of  religious  societies,  by  which 
the  absolute  control  of  the  property  of  incorporated  charches 
is  vested  in  a  lay  corporation  of  which  the  members  of  the 
congregation  are  the  corporators,  and  these  corporators  are 
held,  in  the  absence  of  restrictions  in  the  deed  under  which 
property  is  held,  to  have  the  same  ^K>wer  of  control  over  it 
that  is  possessed  by  other  lay  corporations  over  their  corporate 
property.  (Petty  v.  Tooker,  2  N.  Y.-269 ;  Robertson  v.  Bul- 
lions, 1  Kern.  243;  Burrel  v.  Associate  Reformed  Church, 
44  Barb.  282.) 

In  Grartin  v.  Penick,  5  Bush,  110,  the  original  deed  was  to 
the  trustees  for  the  use  of  the  "  Bethel  Union  Church,"  without 
other  description  or  identification,  and  the  subsequent  deed,  by 
the  same  grantor,  to  the  "Bethel  Union  Church  adhering  to 
the  general  assembly,"  was  inoperative,  because  the  grantor 
had  divested  himself  of  all  title  by  the  first  deed. 

Before  the  division  of  the  congregation  it  unanimoudy  sev- 
ered its  connection  with  the  New  and  associated  itself  with  the 
Old  School  Presbyterian  Church,  but  this  fact  "did  not  either 
aflTect  their  identity,  or,  per  «e,  subject  their  property  to  the 
jurisdiction  of  the  general  assembly,  or  change  their  tenure 
of  it  so  as  to  make  it  dependent  on  adherence  to  that  council." 
It  will  be  observed  that  the  deed  did  not  describe  the  benefi- 
ciary as  a  Presbyterian  Church,  and  therefore  that  the  case 
furnishes  no  ground  for  rejecting  the  inference  we  have  drawn 
from  the  deed  in  this  case,  that  the  beneficiary  must  be  in 
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such  ooDnection  as  makes  it  a  Presbyterian  Church,  according 
to  Presbyterian  standards. 

The  case  of  Harper  v.  Straws,  14  B.  Mon.  48,  seems,  on  a 
casual  reading,  to  be  directly  in  point,  and  to  support  the 
views  of  appellees'  counsel,  but  on  a  more  critical  examina- 
tion of  its  &ct8  it  is  plainly  distinguishable  from  this  case,  and 
the  decision  of  the  court  was,  in  part  at  least,  based  upon  that 
distinction.     The  deed  was  to  trustees  ^'for  the  use  and  bene- 
fit of  the  religious  Methodist  Society  of  the  African  race, 
DOW  worshiping,  or   which  may  hereafter  worship,  in  said 
chorch  DOW  called  Ajsbury  Chapel.*'     The  society  was  then  in 
connection  with  the  Methodist  Episcopal  Church,  South,  but 
afterward,  its  pastor  being  expelled  from  that   church,  the 
society  adhered  to  him  and  cordinued  to  worship  for  some  time 
undar  Ais  pastorship  without  connection  with  any  other  organiza- 
im.    "In  a  short  time,  however,  he  and  they,  at  his  instiga- 
tion, were  received  into  connection  with  a  body  called  the 
African  Methodist  Episcopal  Church  of  the  United  States,'*  etc. 
Br  adhering  to  him  after  his  expulsion  from  the  Methodist 
Church,  South,  and  going  with  him  into  another  and  distinct 
organization,  all  connection  with  the  church  with  which  the 
society  was  formerly  connected  was  severed  by  their  voluntary 
and  unanimous  act  or  acquiescence,  and  as  the  deed  made  no 
reference  to  the  connection  of  the  beneficiaries  with  any  other 
church  organization  as  essential  to  their  rights,  the  society  was 
entitled  to  the  property.     There  was  not,  as  in  this  case,  a 
minority  insisting  on  remaining  in  the  old  connection,  but  all 
assented  to  the  separation.     Harper  was  the  leader  and  pastor 
of  the  congregation  asserting  the   right  to   the  use  of  the 
property,  and,  as  they  alleged,  many  of  the  members  of  his 
congregation   were    members   of   the    original   congregation, 
worshiping  at   Asbury  Chapel,   which  voluntarily  withdrew 
from  connection  with  the  Methodist  Episcopal  Church,  South, 
and  united  with  the  African  Methodist  Episcopal  Church  of 
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the  United  States.  It  was  in  view  of  these  facts  that  the 
court  said  that  **  As  the  deed  makes  no  reference  to  the  con- 
nection of  the  beneficiaries  with  any  other  church  organi- 
zation as  essential  to  their  rights,  the  continuance  of  the 
connection  which  existed  at  its  date,  can  not  be  regarded  as 
entering  into  the  question  of  identity,  by  which  it  is  to  be  de- 
termined who  are  the  beneficiaries." 

That  the  voluntary  action  of  the  congregation  in  adhering 
to  their  pastor  and  going  with  him  into  another  organism  was 
regarded  as  having  an  important  bearing  on  the  question,  is 
evident  from  the  following  quotation  from  the  opinion : 

''Its  (the  congregation's)  external  relations  can,  at  most, 
constitute  auxiliary  considerations  only  for  determining  the 
question  of  identity  between  the  parties  claiming  that  identity. 
Thus,  when  upon  the  expulsion  of  Harper  from  the  Methodist 
Episcopal  Church,  South,  the  whoh  body  of  his  congregation 
adhered  to  him  as  their  pastor,  and  thus,  in  effect,  repudiated 
their  connection  with  the  general  organization,  and  when  they 
afterward,  with  him,  became  a  part  of  the  African  Methodist 
Episcopal  Church  of  the  United  States,  they  continued,  not- 
withstanding these  changes  in  their  external  relations,  to  be 
the  identical  society  for  whose  use  the  deed  conveyed  the  prop- 
erty, and  were  still  entitled  to  the  use,  because  these  external 
relations  constituted  no  part  of  the  description  of  the  benefi- 
ciaries, and,  not  being  referred  to  at  all  in  the  deed,  they  can 
not  be  regarded  &s  entering  into  the  motive  or  consideration 
on  which  it  was  made."     No  question  of  identity  arose  until 
after  the  separation  from  the  M.  E.  Church,  South,  occurred, 
and  the  language  of  the  court  when  all  considered  together 
gives  but  little,  if  any,  support  to  the  conclusion  that  if  at  the 
time  the  whole  congregation  withdrew  from  connection  with 
the  M.  E.  Church,  South,  only  a  majority  had  so  withdrainm 
and  a  minority  had  remained  and  claimed  the  property  that 
they  would  not  have  been  adjudged  entitled  to  it.     That  the 
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mere  fkct  that  a  majority  of  the  members  of  the  original  soci- 
ety ^which  had  gone  as  a  whole  with  Harper  into  the  African 
M.  £L  Ohurch  still  adhered  to  that  churchy  and  that  only  a 
minority  dow^  united  with  him  to  recover  the  property,  exer- 
cised no  controlling  influence  in  the  decision,  is  evident  from 
the  fykct  that  the  court  said  'Uhat  it  the  question  of  property 
depended  on  determining  on  which  side  the  majority  was,  it 
might  deem  it  necessary  to  remand  the  case  for  the  better 
in  men t  of  that  fact.'' 

.ving  disposed  of  all  the  questions  presented  which 
to  us  to  be  necessary  to  a  decision  of  the  case,  and 
the  conclusion  that  the  body  represented  by  the 
appellants  is  that  "  Presbyterian  Church  and  Presbyterian  sect 
and  congregation"  for  whose  use  the  property  on  Green  and 
Sixth  streets  was  conveyed,  and  the  First  Presbyterian  Church 
congregation  for  whose  use  the  property  on  Chestnut  Street 
-wtks  conveyed,  and  that  Dr.  Wilson,  not  claiming  to  be  the 
pastor  of  that  congregation,  is  no  longer  entitled  to  occupy 
the  palpit  in  the  church-edifice,  to  the  use  of  which  the  appel- 
lants and  their  associates  are  entitled,  the  judgment  is  reversed, 
and  the  cause  remanded  for  a  judgment  in  conformity  to  this 
opinion* 
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Case  26— MANDAMUS— OcrroBER  24. 

Auditor  v.  Haycraft. 

APPEAL   FROM    FRANKLIN    CIRCUIT    COURT. 

1.  The  auditor  is  prohibited  from  drawing  his  warrant  oisr  tse 

TREASURY  unless  the  money  to  pay  the  same  has  been  appropriated 
by  law.  (Sec.  4,  art.  2,  and  sec.  5,  art.  8,  constitution,  and  aec  6, 
art.  1,  chap.  6,  Gren.  Stat.) 

2.  In  an  ACTION  for  a  mandamus  against  the  AUDITOR  to  compel 

him  to  draw  his  warrant  on  the  treasury  in  favor  of  a  common- 
wealth's attorney  for  $4,000  allowed  him  by  the  circuit  court  for 
defending  a  suit  against  the  state,  made  in  pursuance  of  the  act 
authorizing  the  suit,  it  was  not  necessary  for  the  plaintiff*  to 
and  show  that  the  act,  under  which  the  allowance  and  demand 
made,  was,  on  its  final  passage,  **  voted  for  by  a  majority  of  all  the 
members  then  elected  to  each  branch  of  the  General  Assembly^  and 
the  yeas  and  nays  thereon  entered  on  the  journal." 
8.  The  courts  can  not  take  judicial  notice  that  the  yeas  ajsii> 

NAYS  WERE  NOT  ENTERED  ON  THE  JOURNAL  On  the  final  passage  of 

an  act  appropriating  money,  although  the  amount  claimed  under  it 
is  not  stated  therein. 
4.  Objection  to  the  constitutionality  of  an  act  appropriattn^o 
MONEY,  upon  the  ground  that  on  its  final  passage  the  yeas  and  nays 
thereon  were  not  entered  on  the  journal,  can  not,  for  the  first  time, 
be  made  in  the  Court  of  Appeals.  Such  objection  must  be  made 
by  pleading  the  facts,  and  when  ao  pleaded  the  journal  of  each 
branch  of  the  General  Assembly  may  be  used  as  evidence,  bat  the 
courts  oan  not  take  judicial  knowledge  of  such  journal. 

In  this  case  this  objection  was  not  raised  in  the  court  below. 

THOS.  E.  MOSS,  ATTORNEY-GENERAL,  FOR  APPELLANT. 
A.  DUVALL  FOR  APPELLEE. 

CHIEF  JUSTICE  PRYOR  delivered  the  opinion  of  the  ooukt. 

In  an  action  against  the  state  by  John  B.  Stevens  and 
others,  authorized  to  be  prosecuted  by  an  act  of  the  legisla- 
ture, approved  in  March,  1876,^  it  is  provided  that  **  It  shall 
be  the  duty  of  the  attorney  for  the  commonwealth  in  said  dis- 
trict to  represent  the  state  in  the  action  in  the  Ohio  Circuit 
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Court,  and  he  shall  be  allowed  a  reasonable  fee  for  his  services^ 
for  which  the  auditor  of  public  accounts  shall  draw  his  war- 
rant on  the  treasurer,  when  the  same  shall  be  certified  to  him  by 
order  of  the  Ohio  Circuit  Court."  Section  7  of  the  act  author- 
ized a  change  of  venue  to  an  adjoining  county  at  the  instance 
of  the  attorney  for  the  common  weal  th,  and  on  his  motion  the 
venne  was  changed  to  the  Daviess  circuit,  where  the  case  was 
tried,  and  a  judgment  rendered  against  the  state  for  $3,200. 

After  the  termination  of  the  action  the  Daviess  Circuit  Court 
made  an  order,  allowing  the  attorney  for  the  commonwealth 
|4,000  for  his  services,  and  the  claim  was  certified  to  the  audi- 
tor as  directed  by  the  act,  and  upon  the  refusal  of  the  auditor 
to  draw  his  warrant  for  the  amount,  this  proceeding,  asking  a 
mandamus,  was  instituted  to  compel  a  compliance  with  the 
law.  The  auditor  filed  an  answer  in  which  he  denies  the  right 
of  the  Daviess  Circuit  Court  to  make  the  allowance,  and  also 
insists  that  the  allowance  is  exorbitant  for  the  services  ren- 
dered. 

A  demurrer  was 'sustained  to  this  answer  and  an  amend- 
ment  filed,  in  which  it  is  alleged  that  at  a  succeeding  term 
of  the  court  a  motion  was  filed  by  the  state  to  set  aside  the 
order  making  the  allowance,  and  that  this  was  the  first  term 
occarring  after  the  state  officials  or  the  commonwealth  had 
notice  of  the  allowance  made.  A  demurrer  was  sustained  to 
the  answer  as  amended,  and  a  judgment  rendered  awarding 
a  mandamus  compelling  the  auditor  to  draw  his  warrant  on 
the  treasurer  for  the  amount  of  the  allowance,  and  from  that 
judgment  the  auditor  appeals  to  this  court. 

It  is  assigned  for  error  that  the  court  below  erred  in  sus- 
taining the  demurrer  to  the  answer,  and  if  not,  the  demurrer, 
going  back  to  the  petition,  should  have  been  sustained  to 
that  pleading. 

The  demurrer  to  the  answer  was  properly  sustained,  as  it  is 
manifest  the  circuit  judge  alone,  trying  the  case,  had  power  to 


286  BUSH'S  REPORTS,  [vol.  xiv. 

Auditor  V.  Haycmft 

make  the  allowance  and  to  determine  from  the  facts  before 
him  the  value  of  the  services  rendered;  and  the  only  super- 
vising power  over  the  allowance  is  in  this  court,  on  an  appeal 
taken  and  prosecuted  in  the  manner  provided  by  law. 

The  fact  that  the  allowance  was  required  to  be  made  by 
the  judge  of  the  Ohio  Circuit  Court,  and  that  it  was  made  by 
the  judge  of  the  Daviess  circuit,  presents  no  defense  to  the 
recovery.  The  same  judge  held  both  courts,  and  the  change 
of  venue  being  made  as  provided  by  the  act,  the  rights  of  all 
the  parties  connected  with  the  litigation  followed  the  case,  and 
the  judge  in  the  county  of  Daviess  had  the  same  power  over 
the  case  that  he  would  have  had  if  tried  in  the  county  of 
Ohio. 

It  is  argued  by  counsel  for  the  state  that  it  devolved  on  the 
appellee  to  show  his  right  to  demand  this  warrant  from  the 
auditor,  and  in  applying  for  the  mandamus  every  fact  should 
have  been  alleged  in  the  petition  manifesting  this  right,  and 
in  the  absence  of  such  facts  the  mandamus  should  be  denied. 
This  general  proposition  made  by  counsel  will  not  be  contro- 
verted ;  but  the  trouble  arises  in  determining  what  facts  should 
be  alleged  to  constitute  this  right  on  the  part  of  the  appellee, 
and  to  make  it  the  duty  of  the  auditor  to  provide  the  means 
of  payment. 

It  is  maintained  the  petition  is  defective  because  it  does 
not  appear  affirmatively  that  an  appropriation  had  been  made 
by  law  for  the  payment  of  this  identical  sum  of  money  on 
account  of  the  services  rendered  or  to  be  rendered. 

Section  5,  article  8  of  the  constitution  provides  as  follows: 
"No  money  shall  bo  drawn  from  the  treasury  but  in  pursu- 
ance of  appropriations  made  by  law,"  etc. 

Section  40,  article  2  of  the  constitution  provides:  "The 
General  Assembly  shall  have  no  power  to  pass  any  act  or 
resolution  for  the  appropriation  of  any  money,  ..,  ex- 
ceeding one  hundred  dollars  at  any  one  time^  unless  the  same. 


■    « 
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oo  its  final  passage,  shall  be  voted  for  by  a  majority  of  all 
the  members  then  elected  to  each  branch  of  the  General  As- 
sembly ;  and  the  yeas  a  ad  nays  thereon  entered  on  the  jour- 
nal." 

Section  6,  article  1,  chapter  6,  General  Statutes  provides :  ''A 
warrant  of  the  auditor  upon  the  treasury  shall  state  upon  its 
&ce*  tlie  dat«,  amount,  and  name  of  the  person  to  whom  pay- 
able, and  on  what  account,  and  out  of  what  fund  to  be  paid ; 
and  shall  not  be  issued  unless  the  money  to  pay  the  same  has 
been  appropriated  by  law.'' 

Xbe  auditor  is  prohibited  by  the  sections  of  the  constitu- 
tion referred  to  and  that  in  the  General  Statutes  from  drawing 
his  ^warrant  on  the  treasury,  unless  the  money  to  pay  the  same 
has  been  appropriated  by  law,  and  so  far  as  appears  from  the 
record  before  us  we  can  not  presume,  if  this  is  to  be  regarded  as 
an  appropriation  of  money  within  the  meaning  of  the  consti- 
tution, that  the  act  in  question  was  pa^ed  in  accordance  with 
the  provisions  of  that  instrument.  It  was  not  necessary  for  the 
appellee  to  allege  or  prove  that  on  its  final  passage  the  act 
was  voted  for  by  a  majority  of  all  the  members  elected  to  each 
branc^i  of  the  General  Assembly,  and  that  vote  entered  on  the 
jonrnal.  The  law  under  which  this  allowance  is  made  is  found 
on  the  statute  -  book,  has  been  signed  by  the  executive,  and 
duly  certified  by  the  secretary  of  state,  and  this  court  must 
assume  that  it  was  enacted  by  the  requisite   constitutional 

vote. 

'So  inquiry  will  or  can  be  instituted  as  the  case  is  pre- 
sented for  the  purpose  of  ascertaining  the  manner  in  which 
the  enactment  was  passed.  There  has  been  no  pleading  filed 
by  the  state  or  the  auditor  presenting  any  such  issue,  and  we 
must  therefore  adjudge  that  it  was  constitutionally  enacted, 
mnd  can.  not  take  judicial  notice  at  the  mere  suggestion  of 
^sounsel  as  to  the  votes  cast  for  or  against  the  measure  on  its 
passage.    "  The  several  courts  of  the  commonwealth  are 
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required  to  take  judicial  notice  of  all  acts  and  resolutions  of 
the  General  Assembly ,  and  copies  of  the  journal  of  either  house 
of  the  General  Assembly^  printed  by  the  public  printer,  shall 
be  received  as  evidence  for  any  purpose  for  which  the  origi- 
nal journal  could  be  received."  (Chap.  37,  Gen.  Stat.,  sees. 
1,  2,  3.)  If  a  bill  of  this  character  did  not  receive  the  vote 
of  a  majority  of  all  the  members,  or  was  not  passed  in  the 
manner  required  by  the  constitution,  the  only  mode  of  reach- 
ing the  question  is  by  an  allegation  of  that  fact  in  an  appro- 
priate pleading,  and  copies  of  the  journals  of  the  General 
Assembly,  printed  by  the  public  printer,  offered  as  evidence 
to  sustain  the  defense.    ' 

Such  seems  to  have  been  contemplated  by  the  sections  of  the 
General  Statutes  referred  to,  and  a  proper  construction  of  those 
sections  would  repel  the  idea  that  the  courts  of  the  state  can 
take  judicial  notice  of  what  appears  on  the  legislative  journals. 

The  character  of  the  litigation  in  the  Daviess  circuit  or  the 
facts  upon  which  the  allowance  was  made  are  matters  foreign 
to  this  record,  and  if  the  system  of  legislation  by  which  the 
representatives  of  the  people  submit  such  questions  to  the 
courts  of  the  country  instead  of  making  the  amount  to  be 
ajypropriated  the  direct  subject  of  legislation,  is  regarded  as  in 
violation  of  the  constitution,  and  the  journals  of  the  General 
Assembly  are  relied  on  to  sustain  this  view  of  the  question,  the 
facts  must  be  pleaded. 

Judgment  affirmed.  (4  Selden,  324;  22  Wendell,  9;  25 
Wendell,  608.) 
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Casee  27— petition  FOR  MANDAMUS,  &c.— Oct.  24. 

Elliott  County  v.  Kitchen. 

APPEAL    FBOM    ELLIOTT    CIRCUIT    COURT. 
1.    Fn^TNG    AJS  ANSWER  WAIVES  THE  RIGHT  TO  OBJECT  tO  the  Want  of 

legi&l  process  or  the  service  thereof. 

2.  Fa.il.17KB  to  make  MOTION  FOR  MANDAMUS,  OD  the  day  named  in  the 
notice,  is  a  wairer  of  the  right  to  make  it  under  that  notice. 

a.  Whek  no  county-levy  bond  is  taken  from  the  SHERIFF,  neither 
the  couDty  nor  any  county  creditor  has  a  remedy,  against  the  sure- 
ties, on  the  other  bonds  executed  to  secure  the  state  revenue  and 
general  official  duties  of  the  sheriff.  (Anderson  v.  Thompson,  10 
BnxOi,   ld4.) 

4.  Cou2fTY  BOKD6,  PAYABLE  TO  HOLDER,  possess  mercantile  properties 

juid.  value,  that  do  not  characterize  the  ordinary  county  claim.  They 
are  generally  and  properly  understood  to  amount  to  a  pledge  of  the 
entire  property  of  the  county,  to  secure  their  payment  and  not  to 
depend,  for  their  value,  upon  the  solvency  of  any  county  official. 

5.  The  PROVISIONS  of  the  Revised  and  General  Statutes,  in  re- 

GAJBJy  TO  ordinary  COUNTY  CLAIMS,  do  uot  embrace  county-bonds 
payable  to  bearer,  etc.,  issued  under  special  legislative  authority. 

If  the  special  statute  authorizes  the  bondholder  to  sue  the  sheriff, 
it  ^vould  not  necessarily  preclude  a  mandamus,  when  a  suit  would 
not  efl^t  a  full  and  complete  remedy.  (Moses  on  Mandamus,  112.) 
^.  Xbguoekcb  on  the  PART  OF  THE  COUNTY  COURT  in  enforcing  the 
liahility  of  the  sheriff  does  not  release  the  sheriff  or  his  sureties. 
(Bonta  V.  Mercer  County  Court,  7  Bush,  676.) 

7.    A     OOTTXTY    bond-holder's    APPROPRIATE    REMEDY    is    Bgalnst    the 

county  court  of  claim8,  by  mandamus,  to  compel  the  court  to  levy 
and  collect  a  tax,  and  pay  the  bonds  as  provided  in  the  act  author- 
ixing  their  issue. 

JOHN    E.    COOPER  FOR  APPELLANT. 

1.  The  right  to  make  the  motion  for  a  mandamus  was  waived, 
l^ecaoae  it  was  not  made  or  entered  on  the  day  named  in  the  notice. 
<Civil  C6de,  8ec8.'623,  481,  482;  Foster  v.  Wade,  4  Met.  252.) 

2.  The  allegations  that  the  county  court  had  made  the  levy,  etc., 
le  the  answer  good.    (Gen.  Stat.,  sec.  6,  art.  2,  chap.  27 ;  Bush  v.  Ma- 

14  B.  Mon.  172.) 
S.  The  court  erred  in  not  allowing  the  credits  for  the  amounts  actu- 
^Jly  paid. 
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4.  The  agreement  of  the  bondholder  with  the  sheriff,  that  he  would 
indulge  him  in  consideration  of  his  agreement  to  pay  ten  per  cent  inter- 
est, released  the  county  from  any  obligation  to  pay  the  bonds  after  the 
sheriff  became  insolvent  (Preston  v.  Kenning  &  Speed,  6  Bush,  556 ; 
1  Parsons  on  Contracts,  chap.  13,  p.  217;  Bouv.  Law  Die,  '*  Novation.") 

5.  The  county  clerk  was  competent  to  prove  that  the  sheriff  had 
executed  a  county-levy  bond,  and  that  it  was  lost. 

J.  J.  PARK  FOB  APPELLEE. 

1.  The  county  court  was  legally  bound  to  pay  the  bonds  at  maturity. 
The  failure  of  the  county  court  to  require  the  sheriff  to  give  the 

county-levy  bond,  or  to  remove  the  sheriff  and  appoint  a  collector  to 
collect  the  county  levy  covering  the  bonds  sued  upon,  made  the  county 
liable,  and  hence  this  suit. 

2.  The  county  could  not  prove  that  the  sheriff  had  executed  a  county- 
levy  bond,  except  by  the  records  of  the  county  court  showing  that  the 
bond  had  been  approved  by  the  county  court. 

JUDGE  HINES  delivered  the  opinion  of  the  coubt. 

By  authority  of  an  act  approved  March  31,  1871,  Elliott 
County  issued  her  bonds,  payable  to  holder,  for  the  purpose  of 
raising  funds  to  enable  the  county  to  erect  public  buildings. 
These  bonds  were  placed  upon  the  market  and  sold,  and  by  a 
subsequent  order  of  the  county  court,  became  due  in  Octo- 
ber, 1874. 

Appellee  being  the  owner  of  two  of  these  bonds,  one  of 
the  denomination  of  S500  and  one  of  1^600,  instituted  this 
action,  by  petition,  against  the  judge  of  the  county  court,  for 
a  mandamus  to  compel  the  county  court  to  appoint  a  col- 
lector, and  require  him  to  collect  the  levy  previously  made 
for  that  purpose,  and  to  pay  off  these  bonds. 

Notice  was  given  that  a  motion  would  be  made  in  court, 
upon  a  certain  day,  for  the  mandamus  to  issue,  but  the  motion 
was  not  made  upon  that  day  nor  at  any  other*  time.  Subse- 
quent to  the  day  for  making  the  motion,  a  demurrer  having 
been  sustained  to  the  })etition,  an  amended  petition  against  tKe 
county  court  was  filed,  praying  only  for  judgment  against  the 
county  court  for  the  amount  claimed  to  be  due  on 
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bonds.  Witboat  process  being  issued  the  county  answered, 
making  her  answer  a  cross-petition  against  the  sheriff  and  the 
sureties  on  his  official  bond. 
The  defenses  attempted  to  be  set  up  in  the  answer  are : 
First.  That  the  county  court  had  caused  the  levy  of  the 
tax  to  be  made  to  pay  the  bonds,  and  that  it  had  been  collected 
by  the  sheriff,  and  that  therefore  the  remedy  was  against  the 
sheriff  and  his  sureties  on  his  bond. 

Second.  That  the  appellee,  in  consideration  of  the  pay- 
ment by  the  sheriff  of  ten  per  cent,  by  way  of  interest  upon 
the  bonds,  instead  of  eight  per  cent,  as  stipulated  in  the  bonds^ 
and  aatborized  by  the  act  of  the  legislature,  agreed  to  and  did 
give  further  time  to  the  sheriff,  and  thereby  release  the  county 
from  liability. 

To  this  answer  a  demurrer  was  sustained,  except  as  to  the 
second  paragraph,  and  judgment  rendered  against  the  county 
for  the  amount  claimed  in  the  petition. 

It  is  complained  that  the  court  erred  in  sustaining  this  de- 
murrer, as  well  as  in  overruling  the  demurrer  to  the  amended 
petition.    It  is  said  that  the  demurrer  should  have  been  sus- 
tained to  the   amended   petition,  because  the   motion   for  a 
mandamus  never  having  been  entered,  and  the  original  peti- 
tion having  been  for  a   mandamus  and   against  the  county 
judge,  instead  of  against  the  county  court,  there  was  nothing 
in  court  to  amend.     To  all  of  this  it  may  be  replied  that  the 
filing  of  the  answer  by  the  county  was  a  waiver  of  any  objec- 
tion of  this  character,,  and  gave  authority  to  the  court  to  ren- 
der whatever  judgmeiit  it  could  have  rendered  if  the  amended 
petition  had  been  an  original  one,  and  the  appellant  had  been 
before  the  court  in  answer  to  process  regularly  and  properly 
issued  and  served.     There  is  no  question  that  the  failure  to 
make  the  motion  for  a  mandamus,  on  the  day  specified,  was  a 
waiver  of  the  right  to  enter  or  make  it  under  the  notice  given, 
and  therefore,  the  case  must  be  considered  as  if  no  mandamus 
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had  been  sought,  and  as  a  proceeding  against  the  county  court 
for  judgment  on  the  bonds. 

In  this  view  we  need  only  consider  the  sufficiency  of  the 
answer  and  cross-petition  and  such  other  incidental  matters 
as  are  suggested  by  counsel  and  deemed  by  them  important  in 
connection  with  the  final  disposition  of  the  case. 

That  portion  of  the  answer,  to  which  the  demurrer  was 
overruled,  pleads  partial  payment,  and  will  be  considered 
hereafter. 

The  answer,  so  far  as  it  proceeds  upon  the  idea  that  the 
sureties  on  the  bond  of  the  sheriff,  executed  at  the  time  of  his 
induction  into  office,  as  distinguished  from  the  county  levy  and 
revenue-bonds,  are  liable,  is  not  good,  as  has  been  expressly 
adjudged  by  this  court  in  the  case  of  Anderson  v.  Thompson, 
&c.,  10  Bush,  134.     It  follows,  then,  that  if  there  was   no 
county -levy  bond  taken  for  the  years  1873  and  1874,  as  in- 
timated in  this  record,  neither  the  county  nor  any  creditor  of 
the  county  has  a  remedy,  against  the  sureties,  on  the  other 
bonds  executed  to  secure  the  state  revenue  or  for  the  dis- 
charge of  the  sheriff's  general  official  duties.      However,  in 
our  view  of  the  case,  it  is  immaterial  whether  a  county-levy 
bond  was  executed.     These  obligations  sued  upon,  as  issued 
and  authorized  to  be  issued,  were  made  payable  to  holder,  and 
are  for  that  reason  possessed  of  mercantile  properties  and  value 
that  do  not  characterize  the  ordinary  county  claim.      They 
are  generally  and  properly  understood  to  amount  to  a  pledge 
of  the  entire  property  of  the  county  to  secure  their  payment, 
and  not  to  depend  for  their  value  upon*'the  solvency  of  any 
county  official.     To  apply  the  rule  insisted  upon  by  appellant 
would  make  the  value  of  a  county  bond  depend,  not  upon 
the  amount  of  taxable  property  in  the  county  and  her  bonded 
or  other  debt  at  the  time  of  purchase,  which  is  a  substantial 
and  tangible  basis,  but  entirely  upon  the  solvency  of  the 
sheriff  and  his  sureties  at  the  time  the  tax  to  meet  the  bond^ 
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is  collected  or  at  the  time  the  bonds  fall  due.  Evidently  such 
a  coiustruction  defeats  the  object  and  violates  the  spirit  of  the 
statutes  authorizing  the  raising  of  money  by  this  means. 

Xlie  provisions  of  the  Revised  and  General  Statutes  in  re- 
gard to  ordinary  county  claims  do  not  embrace  in  their  terms 
such  obligations  on  the  part  of  the  county  as  those  under  con- 
aderatiou.     In  case  of  ordinary  indebtedness  contracted  by 
the   county  to  meet  the  running  expenses,  the  claims  are  first 
considered  and  allowed  by  the  court  of  levy,  and  a  list  of  these 
claims,  the  amounts,  and  to  whom  payable,  is  given  to  the 
sheriff,  whose  duty  it  becomes,  on  the  collection  of  the  levy 
made   for  such  purposes,  to  pay  the  several  amounts  to  the 
persobs  designated  in  the  orders  of  court.    In  default  of  pay- 
ment by  the  sheriff  the  creditor  or  claimant  is  given  a  remedy 
against  the  sheriff  and  the  sureties  in  his  county-levy  bonds. 
But  there  is  no  such  remedy,  either  expressly  or  impliedly, 
given   the  holder  of  a  county  bond  made  payable  to  bearer. 
(Arts.  2  and  3,  chap.  27,  Gen.  Stat.) 

The  act  under  which  these  bonds  were  issued  directs  the 
levying  and  collection  of  the  tax  to  pay  them,  but  designates 
no  agent  through  whom  the  payment  is  to  be  made;  nor  does 
it  appear  from  the  record  that  the  county  court  has  ever  made 
Any  order  or  given  any  direction  in  reference  to  these  matters, 
except  to  levy  the  tax  for  the  years  1873  and  1874.  But  it 
does  not  follow  that  the  holder  of  a  bond  would  be  compelled 
-t^o  pursue  the  sheriff  and  his  sureties,  even  in  case  the  act  or 
^he  order  of  the  court  had  designated  the  sheriff  as  the  proper 
person  to  pay  the  bonds  out  of  taxes  collected  by  him.  Even 
if  the  statute  authorized  a  suit  against  the  sheriff,  on  his  offi- 
csial  bond,  it  would  not  necessarily  preclude  the  proceeding  by 
Yxmandamas.  To  have  this  effect  the  remedy  must  be  full  and 
plete.  (Moses  on  Mandamus,  112.)  The  holder  of  the 
in  question,  in  any  event,  is  entitled  to  such  a  remedy, 
is  not  required  to  wait  upon  the  slow  process  necessary  to 
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determine  whether  the  sureties  on  an  official  bond  are  at  the 
time  solvent^  or  whether  the  county  court  in  the  first  instance 
accepted  insufficient  security  on  the  bond. 

The  allegations  of  the  answer  to  the  effect  that,  in  consid- 
eration of  the  payment  of  ten  per  cent  per  annum  interest  on 
the  bonds,  the  appellee  agreed  to  and  did  indulge  the  sheriff, 
do  not  present  a  good  defense.  There  was  no  time  specified 
during  which  the  indulgence  should  continue,  and  no  such 
agreement  stated  as  amounts  to  a  novation.  It  was  the  duty 
of  the  county  court  to  see  that  the  proper  levy-bond  was  exe- 
cuted to  protect  the  people  of  the  county  against  loss,  and  to 
see  that  the  sheriff  collected  and  accounted  for  the  lew.  The 
sheriff's  liability  is  to  the  people  of  the  county,  and  this  lia- 
bility is  to  be  enforced  through  their  agent,  the  county  court, 
and  laches,  in  this  respect,  on  the  part  of  the  court  will  not 
release  either  the  sheriff  or  his  sureties.  (Bonta,  &c.  v.  Mer- 
cer County  Court,  7  Bush,  576.) 

Appellee's  appropriate  remedy  is  against  the  county  court 
of  claims,  by  mandamus,  to  compel  the  court  to  levy  and  col- 
lect a  tax,  and  pay  the  bonds  as  provided  in  the  act  authoriz- 
ing their  issue. 

The  court  did  not  err  in  sustaining  the  demurrer  to  the 
answer,  but  the  case  must  be  reversed  for  failure  to  allow  the 
proper  credits.  The  court  allows  a  credit  of  $235  as  of  date^ 
April  22,  1875,  when  from  the  answer  and  evidence  of  the 
sheriff  it  should  have  been  1^535.  This  may  be  and  doubtless 
is  an  error  in  entering  up  the  judgment,  but  on  the  return  of 
the  case  the  credits,  whatever  they  may  be  ascertained  to  be, 
should  be  allowed,  as  this  opinion  is  not  intended  to  be  con- 
clusive of  the  amount  yet  due  upon  the  bonds. 

Wherefore  the  judgment  is  reversed,  with  directions  for 
further  proceedings  consistent  with  this  opinion. 
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Casb  28— PETITION— Noveboer  1. 

Brashear,  &c.  v.  Rouse,  &c. 

APPEAL  FROM    HENDERSON    COMMON    PLEAS    COURT. 
L  LoeT  PLEADINGS  SHOULD  BE  SUPPLIED  BEFORE  TRIAL,  ETC. 

The  commiasioDer  should  retx)rt  the  evidence  of  the  contents  of 
the  lost  paper,  heard  by  bim,  and  if  the  evidence  will  enable  him  to 
do  8D,  write  out  and  report  a  substitute,  which,  when  his  report  is 
approTed  by  the  court,  will  stand  in  the  place  of  the  lost  paper. 
2.  A  SUBSTITUTE  FOR  A  LOST  PETITION  must  Contain  every  fact  necessary 
to  coDstitute  a  good  cause  of  action — if  it  does  not,  it  will  not  sup- 
port a  judgment  for  the  plaintiff. 

MALCOM  YEAMAN  for  appellants. 

SOLu  SIZEMOBE  for  G.  M.  Mayer's  sons. 

H.  F.  TURNER  for  appellees. 

JUDGE  COFER  delivered  the  opinion  of  the  court. 

Before  judgment  was  rendered  in  this  case  the  petition  was 
lost,  and  James  R.  Dabnej  was  appointed  a  commissioner  ^^to 
fttippiv,  by  proof,  the  said  lost  papers.'^  The  commissioner 
heard  proof  and  reported  that  the  contents  of  the  lost  petition 
were  fully  made  oat  by  the  evidence  which  he  filed  with  his 
report,  bat  he  did  not  report  what  the  contents  of  the  petition 
were,  except  by  referring  to  the  deposition  of  the  attorney  who 
drafted  it.  He  should  have  written  out  and  reported  a  substi- 
tute for  the  petition,  if  the  evidence  would  have  enabled  him 
to  do  so,  showing  exactly  what  the  contents  were,  and  if  he 
could  not  ascertain  from  the  evidence  enough  to  enable  him  to 
do  that,  he  should  have  reported  that  fact.  The  object  of  ap- 
pointing a  special  commissioner  in  such  cases  is  not  merely  to 
take  and  re{)ort  evidence  of  the  contents  of  the  lost  paper,  but 
to  report  a  substitute  which,  when  his  report  is  approved  by 
the  court,  will  stand  in  its  place;  and  when  such  a  report  of  a 
lost  petition  does  not  contain  every  fact  necessary  to  constitute 
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a  cause  of  action  it  will  not  support  a  judgment  for  the  plain- 
tiff any  more  than  the  original  petition  would  if  it  were  in  the 
record  and  contained  only  the  fiusts  which  are  contained  in  the 
report. 

The  court  can  not  look  to  the  evidence  of  the  contents  of 
the  petition,  except  in  passing  upon  the  question  whether  it 
sustains  the  report,  and  no  amount  of  evidence  of  the  contents 
of  the  lost  petition  will  authorize  a  judgment  for  the  plaintiff 
if  the  substitute,  as  reported  by  the  commissioner,  or  as  re- 
formed by  the  court  before  approving  it,  does  not,  unaided 
.and  of  itself,  show  a  cause  of  action.  A  party  is  not  bound 
to  go  to  trial  with  the  facts  which  constitute  his  own  or  his 
adversaries'  pleadings  lying  loose  in  depositions  in  the  record. 
The  issues  to  be  tried  must  appear  in  the  pleadings  either  as 
originally  made  or  as  supplied  by  formal  substitutes,  present- 
ing the  issues  with  all  the  requisites  of  good  pleading. 

Neither  party  can  prepare  for  or  safely  go  to  trial  until  the 
lost  pleading  is  restored  with  all  the  fullness  and  essential  for- 
mality and  detail  of  the  original.  Without  this  it  may  be 
difficult  or  even  impossible  to  know  what  the  issues  are,  and 
all  the  uncertainty  and  confusion  would  be  experienced  that 
would  arise  if  written  pleadings  were  dispensed  with  altogether. 

But  if  we  could  look  beyond  the  report  into  the  evidence 
taken  by  the  commissioner,  we  would  6t:Il  be  compelled  to 
reverse  the  judgment  in  this  case,  foi-  ihe  evidence  does  not 
show  that  the  petition  contained  tLe  facts  necessary  to  entitle 
the  appellees  to  relief.  It  is  not  necessary  that  the  witness 
should  be  able  to  state  the  language  of  the  lost  pleading. 
This  would  be  impossible.  It  will  be  sufficient  if  the  sub- 
stance is  stated. 

Judgment  reversed,  and  caase  remanded  for  further  proper 
proceedings. 
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Case  29—PETITION  ORDINARY—Nov.  1. 

Commonwealth  for  use,  &c.  v.  Williams,  (fcc. 

APPEAL  FROM  OWEN  CmCUIT  COURT. 

1.  No  ERROR  CAN  BE  TAKEN  ADVANTAGE  OF  ON  APPEAL,  UnleSS  it  WBB 

specifically  relied  on  in  the  grounds  aaeigned  in  support  of  the  mo- 
tion for  a  new  trial.    (McLain  v.  Dibble  &  CSo.,  18  Bush,  298.) 

2.  UkLEBB  the  finding  18  PALPABLY  AGAINST  THE  EVIDENCE  adduced 

to  establish  the  facts  necessary  to  support  the  judgment,  the  Court 
of  Appeals  will  affirm  on  the  ground  that,  "  the  decision  is  contrary 
to  the  evidence." 

See  in  opinion  a  statement  of  the  evidence  in  this  case  wherein 
the  court  say,  '^  We  can  not  say  from  the  evidence  as  exhibited  in 
the  bill  of  exceptions  that  the  court  below  might  not  have  properly 
found  for  the  defendants,  because  of  the  failure  to  show  demand,  to 
show  acceptance  of  the  bond,  ...  or  upon  the  plea  of  wm  ett 
factum:' 
3.  OBJEcnoN  TO  THE  coBiPETENCT  OF  EVIDENCE  must  be  saved  in  the 
grounds  for  a  new  trial.  If  not  so  saved  such  objections  can  not  be 
considered  by  the  Court  of  Appeals. 

4.  A  DEMAND  BY  A  PERSON  AUTHORIZED  TO  MAKE  IT  mUSt  be  aVCrrcd 

and  proved  in  an  action  against  the  sheriff  and  his  sureties  on  his 
county-levy  bond. 

5.  A  sheriff's  county-levy  bond  must  BE  SIGNED,  DELIVERED,  AND 

ACCEPTED  to  render  it  obligatory,  and — 

The  rtcords  of  the  county  court  must  $how  in  some  form  the  deliv- 
ery and  acceptance  of  the  bond.  (Chamberlin  &  Tapp  v.  Brewer,  3 
Bush,  563;  Fletcher  v.  Leight,  Barrett  &  Co.,  4  Bush,  304.) 

STROTHER  &  ORR  for  appellant. 

1.  The  plea  of  non  est  factum  must  present  a  state  of  case  from  which 
the  necessary  legal  deduction  is,  that  the  parties  did  not  execute  the 
bond,  or  it  is  not  sufficient.  (Taylor,  &c.  v.  Craig,  2  J.  J.  Mar.  459 ; 
McCoy  T.  Hill,  2  Litt.  375.) 

1  A  county  court  can  only  speak  by  its  records.  (Fletcher  v.  Leight, 
Barrett  &  Co.,  4  Bush,  307 ;  Chamberlin  &  Tapp  v.  Brewer,  &c.,  3  Bush, 
569.) 

3.  The  amended  answers  ought  not  to  have  been  allowed  to  be  filed. 
(Babble  v.  Murphy,  1  Duv.  279 ;  Civil  Code,  sec.  161 ;  Piatt  v.  Craig, 
jr.,  1  Bibb,  320;  Carter  v.  Justices  Carter  County  Court,  3  B.  Mon.  338.) 
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4.  The  statute  does  not  require  the  clerk  to  attest  the  bond.  (1  Stan. 
Bev.  Stat.,  p.  297 ;  Mercer  Go.  Court  v.  Gabbert's  adm'r,  5  Bush,  441.) 

5.  The  amended  answers  filed  after  the  case  was  submitted  ought  not 
to  have  been  allowed  to  be  filed. 

Defendants  could  not  show,  except  by  the  records,  that  they  had 
signed  the  bond  with  the  understanding  that  it  was  not  to  be  delivered 
or  accepted  until  it  was  signed  by  others.  (Seely  v.  The  People.  27  DL; 
8  Bush,  569;  Bate  v.  Lewis's  ex'r,  1  J.  J.  Mar.  315 ;  Honore  v.  Colmea- 
nil,  1  J.  J.  Mar.  508.) 

6.  There  is  no  decision  of  this  court  which  requires  the  county-levy 
bonds  to  be  approved  by  the  county  court. 

Fletcher  v.  Leight,  Barrett  &  Co.,  4  Bush,  807,  is  authority  in  suits 
only  on  the  general  bond  of  the  sherifH  (See  sec.  4,  art.  2,  chap.  91, 
Bev.  Stat ;  Gommonwealth  for,  &c.  y.  Davis,  &c.,  9  B.  Mon.  130 ;  Carter 
V.  Justices,  &c,f  3  B.  Mon.  339;  Gommonwealth  for,  &c.  v.  Grabberf  a 
adm'r,  5  Bush,  442;  or  attested  by  the  clerk,  4  Bush,  803.) 

7.  The  county  court  had  the  right  to  require  the  sheriff  to  give  an 
additional  county-levy  bond.  (Gommonwealth  v.  Adams,  8  Bush,  42  to 
47;  Galloway  v.  Gommonwealth,  4  Bush,  387.) 

8.  The  fact  that  the  bond  was  approved  by  the  court  can  not  be  con- 
tradicted by  parol  testimony.  (3  B.  Mon.  338;  Gain  v.  Flynn,  4  Dana, 
500;  Green  v.  Goodrum,  4  Met  277.) 

P.  U.  MAJOR,  WM.  LINDSAY,  JOHN  RODMAN,  A.  P.  GROVER, 
AND  H.  P.  MONTGOMERY  for  appellees. 

1.  The  pleas  of  ntU  tiel  record  and  non  est  factum  put  in  issue  the 
special  facts  stated  in  them. 

.  Writings  purporting  to  be  records  may  be  attacked  for  fraud.  (1 
Tidd's  Pr.  595;  Williams  v.  Ingell,  31  Pick.  288;  Heard  v.  Lodge,  20 
Pick.  53;  Brier  v.  Woodberry,  1  Pick.  362;  Westerhaven  v.  Clive,  5 
How.  136 ;  Crawford  v.  State,  6  Har.  A  J.  F.  231 ;  Owings  v.  Grubbs,  6 
J.  J.  Mar.  32.) 

2.  Under  the  plea  of  rum  est  fojctum  every  kind  and  character  of  tes- 
timony is  admissible.  (1  Story,  135 ;  Webster  v.  Reid,  11  Ho^e.  437 ; 
Ghamberlin  &  Tapp  v.  Brewer,  3  Bush,  570;  Galloway  v.  Ck>niniOQ- 
wealth,  4  Bush,  383 ;  Garvin,  &c.  v.  Mobley,  &c.,  1  Bush,  52 ;  Jones» 
&c.  V.  Shelbyville,  Ac.,  1  Met.  62.) 

3.  No  one  of  the  sureties  signed  or  acknowledged  the  bonds  or  eitber 
of  them  in  the  mode  required,  nor  was  either  of  said  bonds  accepted  or 
delivered  as  required  by  law.  (Fletcher  v.  Leight,  Barrett  &  Co.,  4 
Bush,  306;  Goffman  v.  Wilson,  &c.,  2  Met  542;  Gommonwealth  for 
use,  &c.  V.  Gabbert*s  adm'r,  5  Bush,  441 ;  Bivin's  v.  Helsley,  4  Met- 
78;  Jones  v.  Bunn,  2  Met.  490;  Gommonwealth  v.  Littell,  1  Man  506' 
Madison,  &c.  v.  Gommonwealth,  2  Mar.  131 ;  Ghinn  v.  Gommonveealth 
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5  J.  J.  Mar.  80 ;  Frishe  y.  Commonwealth,  6  Dana,  318 ;  Bowman  y. 
Commonwealth,  14  B.  Mob.  813 ;  Schneider  y.  Commonwealth,  3  Met 
41U;  Commonwealth  y.  Moore,  3  Met.  477;  Commonwealth  v.  Roberts, 
I  Day.  200.) 

4.  The  court  will  not  reyerse  for  error  in  refusing  to  strike  out 
inekyant  or  redundant  matter  in  a  pleading  unless  it  appears  that 
tppellant  was  prejudiced  thereby.  (Ciyil  Code,  sees.  147,  161 ;  Buck- 
les, Ac  y.  Lambert,  4  Met.  330.) 

JUDGE  HINES  deuyeked  the  opinion  of  the  court. 

This  action  was  instituted  in  the  Owen  Circuit  Courts  Oct. 
30, 1872,  to  recover  of  N.  H.  Williams^  sheriflF,  and  his  alleged 
sureties  on  his  county-levy  bonds  the  sum  of  Jl  1,788.71.  The 
court  below  rendered  a  judgment  by  default  against  all  the 
defendants^  for  the  amount  claimed,  and  that  judgment,  on 
appeal  to  this  court,  was  reversed  in  June^  1873,  because  the 
petition  iailed  to  allege  a  proper  demand  from  the  sheriff  of 
the  amount  claimed  to  be  due  on  settlement.  (Owens  v.  Bal- 
lard County  Court,  8  Bush,  611.)  On  the  return  of  the  case 
the  petition  was  amended,  the  several  defendants,  now  appel- 
lees,  filed  answers,  and  the  law  and  facts  having  been  sub- 
mitted to  the  court,  judgment  was  rendered  by  default  against 
N.  H.  Williams,  and  dismissing  the  petition  as  to  the  appellees. 
From  that  jndgment  this  appeal  is  taken. 

Numerous  errors  are  assigned  by  the  appellant  for  reversal, 
but  as  this  is  an  action  at  law  we  can  consider  only  such  errors 
as  were  relied  upon  in  the  court  below  on  the  motion  for  a 

new  trial.     They  were : 

1.  Irregularity  in  the  proceedings  of  the  court,  by  which 
the  plaintiff  was  prevented  from  having  a  fair  trial. 

2.  The  dedsion  is  not  sustained  by  suflScient  evidence. 

3.  The  decisjon  is  contrary  to  law  and  evidence. 

4.  Error  of  law  occurring  at  the  trial  and  excepted  to  by 

plaintiff. 

It  has  been  repeatedly  held  by  this  court  that  no  error  can 
be  taken  advantage  of  on  appeal  unless  it  be  specifically  re- 
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lied  upon  in  the  grounds  assigned  in  support  of  the  motion 
for  a  new  trial.  (McLain  v.  Dibble  &  Co.,  13  Bush,  298.) 
Tested  by  these  rulings,  it  is  manifest  that  we  can  only  inquire 
whether  the  evidence  is  sufficient  to  uphold  the  judgment 
The  admission  and  rejection  of  evidence  as  well  as  other 
objections  to  the  judgment,  urged  by  counsel  for  appellaot, 
must  be  disregarded. 

Unless  the  finding  is  palpably  against  the  evidence  adduced 
to  establish  the  facts  necessary  to  support  the  judgment,  we 
must  affirm  it.  To  determine  this  we  will  inquire  what  those 
facts  are. 

In  order  to  recover  against  the  sureties  in  the  bonds  it 
must  appear,  among  other  things,  that  the  sheriff  had  been 
directed  by  the  county  court  to  pay  to  J.  W.  Perry  the  ascer- 
tained balance  in  his  hands,  and  that  Perry  made  such  demand 
of  the  sheriff  before  the  institution  of  this  suit. 

On  this  point  J.  C.  Strother  says,  a  few  days  before  the 
suit  was  brought  he  heard  Perry  tell  Williams,  the  sheriff, 
that  he  had  been  appointed  by  the  county  court  to  collect  the 
amount  due  the  county  from  him;  to  which  Williams  replied, 
I  will  try  to  arrange  it. 

R.  H.  Williams,  the  sheriff,  says,  Perry,  county  attorney, 
never  demanded  any  money  of  me  that  I  recollect  of.  He 
never  said,  you  must  pay  over  to  me  the  county  levy  and  tax, 
that  I  know  of.  He  never  exhibited  to  me  any  order  of  the 
county  court,  or  other  authority,  for  collecting  of  me  any  of 
the  county  money. 

The  allegation  of  the  amended  petition  that  the  demand  was 
made,  is  specifically  denied  in  the  answer  of  each  of  the  appel- 
lees, and  this  is,  in  substance,  all  the  evidence  on  that  point. 

It  sufficiently  appears  that  J.  W.  Perry,  by  appointment 
from  the  county  court,  settled  with  the  sheriff,  and  that  he 
was  properly  authorized  to  make  demand  for  the  balance 
found  to  be  due  from  the  sheriff. 
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There  were  two  bonds  sued  upon^  one  bearing  date  Feb- 
roary  20,  1871,  with  the  names  of  S.  F.  Williams,  F.  M. 
Vliite,  and  J.  M.  Smith,  as  sureties,  and  the  other,  made  in 
response  to  a  rule  requiring  the  sheriff  to  give  additional 
security,  bearing  date  December  18,  1871,  and  signed  by 
Thomley  Schooler  and  J.  S.  Swope  as  sureties.  To  these 
bonds  each  of  the  sureties  pleaded  non  eat  factum. 

To  the  bond  of  February  20,  1871,  the  name  of  S.  F. 
Williams  was  signed  by  the  county  clerk,  and  Williams  testi- 
fies that  he  never  gave  any  one  authority  to  sign  his  name, 
while  the  clerk  testifies  that  he  does  not  know  who  directed 
him  to  put  the  name  of  S.  F.  Williams  to  the  bond,  but  that 
he  would  not  have  done  so  without  authority.     The  county 
court  record  shows  that  this  bond  was  executed  in  open  court, 
but  Smith,  White,  and  others  are  permitted  to  state  that  it 
was  signed  by  Smith  and  White  in  the  clerk's  office  when  no 
court  was  in  session.     Whether  any  of  this  evidence  should 
have  been  admitted  to  impeach  the  record  we  can  not  inquire, 
as  we  have  already  stated,  because  the  objection  to  its  compe- 
tcDcy  was  not  saved  in  the  grounds  for  a  new  trial,  but  con- 
sidering it  as  it  stands  with  other  evidence  in  the  case,  it 
certainly  strongly  conduces  to  prove  that  the  bond  was  not 
delivered  to  or  accepted  by  the  county  court,  and  that  it  was 
not  signed  by  8.  F.  Williams  in  person  or  by  any  one  author- 
ized to  sign  for  him. 

In  reference  to  the  bond  signed  by  Schooler  and  Swope, 
dated  December  18,  1871,  the  evidence  goes  to  show  that  it 
was  never  delivered  to  or  accepted  by  the  court,  and  that  the 
parties  signing  it  did  so  upon  the  express  understanding,  with 
the  principal  R.  H.  Williams  and  the  county  judge,  that  the 
bond  was  not  to  be  delivered  to,  approved  by,  or  accepted  by 
the  court,  until  certain  other  named  persons  should  sign  it. 
There  is  no  formal  order  accepting  this  bond.  Whether  any 
other  or  greater  formality  is  required  by  the  statute  in  taking 
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the  general  bond  of  the  sheriff  than  is  neoessaiy  to  the  valid- 
ity of  the  levy-bond  we  need  not  inquire^  as  it  is  manifest 
that  in  any  event  there  must  be  a  signing^  delivery,  and 
acceptance  of  the  bond  to  render  it  obligatory,  and  the 
records  of  the  county  court  must  show  in  some  form  the 
delivery  and  acceptance. 

In  Chamberlin  &  Tapp  v.  Brewer,  &c.,  3  Bush,  563,  the 
sureties  to  a  sheriff^s  bond  pleaded  that  when  they  signed 
the  bond,  which  was  in  open  court,  the  name  of  one  D.  V. 
Brewer,  to  the  bond  as  surety,  was  a  forgery,  and  that  the 
principal  and  the  county  court  represented  to  them  that 
Brewer  had  signed  the  bond.  The  court  held  the  defense 
good. 

In  Fletcher,  &c.  v.  Leigh t,  Barrett  &  Co.,  4  Bush,  304,  there 
was  an  order  of  the  county  court  approving  the  general  bond 
of  the  sheriff,  and  among  the  names  of  the  sureties  mentioned 
in  the  order  was  there  of  W.  B.  Ely,  who  in  fact  never  signed 
the  bond.  It  was  then  held  that  this  was  not  an  order  approv- 
ing the  bond  actually  executed,  and  that  it  was  not  therefore 
binding  upon  the  sureties  who  did  not  sign  it.  It  is  true,  as 
counsel  suggest,  that  that  case  arose  on  the  general  bond  of 
the  sheriff,  which  the  statute  expressly  requires  shall  be  ap- 
proved by  the  county  court,  while  it  is  silent  as  to  this  mat- 
ter in  reference  to  the  county  levy  and  revenue  bonds.  This 
omission,  we  conceive,  does  not  authorize  the  application  of  a 
different  or  more  lax  construction  when  considering  the  last- 
mentioned  bonds. 

The  law  requires  them  to  be  executed  before  the  county 
court,  makes  that  court  the  judge  of  the  sufficiency  of  the 
sureties  offered,  and  holds  its  presiding  judge  responsible 
for  a  failure  to  discharge  his  duty  in  that  particular;  and, 
being  a  court  of  record,  its  acts  in  the  premises  can  be  estab- 
lished only  by  its  records. 

We  can  not  say,  from  the  evidence  as  exhibited  in  the  bill 
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of  exceptions;  that  the  court  below  might  not  have  properly 
found  for  the  defendants  because  of  the  failure  to  show  de- 
mand, to  show  acceptance  of  the  bond  of  December  18,  1871, 
or  upon  the  plea  of  non  est  factum. 
Judgment  affirmed. 


Cask  30— PETITION  ORDINARY— November  1. 

Hudson    and  Wife  v.  L.  &  N.  R.  R.  Co. 

APPEAL  FROM  BOYLE  CIRCUIF  COURT. 
L  To  KBGUGBNTLY  FRIGHTEN  AN  ANIMAL,  BEING  AT  THE  TIME  DRIVEN 

wr  THE  PLAINTIFF,  renders  the  person  guilty  of  the  negligence  liable 
to  respond  in  damages  for  any  injury  sustained  by  the  plaintiff  in 
consequence  of  the  fright. 

2.   RAir.ROAD-TRAIN  OUT  OF  TIME  SHOULD  GIVE  NOTICE  OF  ITS  COMING 

if  there  are  reasonable  grounds  to  apprehend  that  teams  on  a  turn- 
pike, near  by,  would  be  frightened  by  the  passing  train. 

8.   WHfTTHER  THERE  WAS  NEGLIGENCE  IN  FAILING  TO  GIVE  WARNING 

OF  THE  APPROACH  OF  THE  TRAIN  lu  this  case  was  a  question  for  the 
jury  and  not  for  the  court. 
4.  Ikjubieb  resulting  from  the  use  of  a  steam-whistle  attached 
TO  A  locomotive.  In  order  to  recover  for  such  injuries  it  must  be 
shown  that  the  circumstances  attending  the  use  were  such  that  a 
prudent  regard  for  the  rights  of  others  forbade  it. 

BRECKINRIDGE  A  THOMPSON  for  appellants. 

DURHAM  &  JACOBS  for  appellee. 

1.  The  negligence  allied  in  failing  to  give  signal  of  the  approach  of 
the  train  is  too  remote  to  claim  damages.  (2  Greenleafs  Ev.,  sec.  256; 
BoKWorth  T.  Brand,  I  Dana,  377 ;  Patch  v.  City  of  Covington,  17  B.  Mon. 

729.) 

2.  It  was  the  negligence  of  appellee  which  caused  the  injury.  (Phil., 
WiL  &  Bal.  R.  R.  Co.  V.  Stenger,  Railway  Review,  Sept.  18, 1876;  Shear- 

A  Bedfield  on  Negligence,  546,  sec.  487 ;  Benton  y.  P.  &  W.  R  R. 
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Co.,  4  Harrington,  252;  Bett  v.  Peajse,  4  Bo&  &  AdoL  80;  Illinois  R.  B. 
Co.  y.  Buckner,  28  III.  299 ;  8  Barbour,  427 ;  13  IllinoiB,  548 ;  1  Bedfield, 
547.) 

JUDGE  COFEB  delivered  the  oPDnoN  of  the  court. 

The  appellants,  Hudson  and  wife,  brought  this  suit  against 
appellee  to  recover  damages  for  injuries  resulting  to  Mrs, 
Hudson  from  the  alleged  negligence  of  the  employes  operat- 
ing and  controlling  one  of  its  trains.  The  court  sustained  a 
demurrer  to  the  petition,  and  the  only  question  on  this  appeal 
is  whether  that  ruling  was  correct. 

The  substance  of  the  allegations  of  the  petition  was  about 
this: 

One  of  the  branches  of  appellee's  railroad  runs  for  some 
distance  near  to  and  parallel  with  a  turnpike  leading  from 
Perry  ville  to  Mitchellsburg ;  that  Mrs.  Hudson  was  driving  in 
a  buggy  along  the  turnpike ;  that  a  train  on  appellee's  road, 
about  an  hour  after  its  usual  time  of  passing  that  place,  came 
along,  moving  in  the  same  direction  in  which  Mrs.  Hudson 
was  traveling ;  that  the  buggy  could  be  seen  by  the  engineer 
for  a  distance  of  about  one  quart<er  of  a  mile  from  where  it 
was  on  the  turnpike  road;  that  Mrs.  Hudson  could  not  see 
the  train  because  it  was  behind  her,  and  the  top  of  the  buggy 
obstructed  her  view ;  that  no  whistle  was  sounded  or  other 
notice  given  of  the  approach  of  the  train ;  that  the  horse  at- 
tached to  the  buggy  became  frightened  at  the  noise,  and  when 
the  train  was  within  a  few  yards  of  the  buggy  the  whistle 
attached  to  the  engine  was  blown,  and  the  horse  becoming 
still  worse  frightened,  ran  away  and  threw  Mrs.  Hudson  oat, 
and  broke  her  arm  and  shoulder. 

The  appellee's  road  was  located  under  authority  of  law^, 
and  it  has  an  unquestioned  right  to  run  trains  thereon  without 
responsibility  for  injuries  to  persons  or  property  on  or  near  to 
its  road,  unless  such  injury  is  caused  by  the  improper  con.strac- 
tion  or  condition  of  its  road,  the  unsuitableness  of  its  machin* 
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ery,  or  the  unskillfulneas^  unfitness,  or  negligence  of  its  agents 
or  employes. 

But  railroad  companies,  like  natural  persons,  must  so  use 
their  own  property  and  privileges  as  not  to  injure  the  rights 
of  others,  and  in  running  their  cars  they  must  exercise  a  care 
proportioned  to  the  danger  of  injury  to  others  from  negligence 
in  the  use  of  so  dangerous  a  power  as  steam ;  and,  as  the  danger 
of  injury  to  others  is  increased,  the  law  requires  a  correspond- 
ing increase  of  vigilance  and  care  on  the  part  of  those  using  it. 

According  to  the  allegations  in  the  petition  the  train  was 
an  hour  behind  its  usual  time,  and  was  approaching  a  point 
where  the  railroad  ran  for  some  distance  parallel  with  and 
near  to  a  public  highway,  and  no  notice  of  its  approach  was 
given  Mriiereby  to  afford  persons  who  might  happen  to  be  trav- 
eling on  the  highway,  near  to  the  milroad  track  with  teams,  to 
take  steps  to  protect  themselves  from  being  injured  by  the 
fright  of  the  animals  at  the  sight  or  noise  of  the  train ;  and 
the  court  by  sustaining  the  demurrer  decided  that  the  injury 
sostained  by  Mrs.  Hudson  was  not  sufficiently  proximate  to 
£he  alleged  negligence  of  those  controlling  the  train,  or  else 
decided  as  matter  of  law  that  the  facts  alleged  did  not  consti- 
tute sufficient  evidence  of  negligence  to  enable  the  plaintiffs  to 
maintain  the  action. 

That  to  negligently  frighten  an  animal,  being  at  the  time 
driven  by  the  plaintiff,  rendei*s  the  person  guilty  of  the  negli- 
gence liable  to  resi)ond  in  damages,  for  any  injury  sustained  by 
the  plaintiff  in  consequence  of  the  fright,  is  now  too  well 
established  by  authority  to  require  that  we  should  enter  into 
an  argument  in  support  of  the  proposition.  (Wharton  on  Neg- 
ligence, sees.  835,  836,  and  898,  and  authorities  there  cited.) 

Xs  the  judgment  maintainable  on  the  other  ground,  viz. 
that  as  a  matter  of  law  there  was,  under  the  circumstances, 
no  n^ligence  in  failing  to  give  notice  of  the  approach  of  the 
to  the  point  where  the  two  roads  ran  near  to  each  other. 
Vol.  XIV.— 21 
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The  train  was  an  hour  behind  time.     Had  it  been  on  its 
usual  time  it  might  be  said^  with  plausibility  at  le&st^  that  trav- 
elers were  bound  to  be  on  the  lookout  for  it,  and  were  not 
entitled  to  notice  of  its  appros^eh ;  but  if  this  be  true  it  but 
makes  it  the  more  manifest  that  when  it  was  not  on  time  some 
notice  of  its  coming  should  be  given,  if  there  were  reasonable 
grounds  to  apprehend  that  teams  on  the  adjacent  turnpike 
would  be  frightened  by  the  passing  train.     If  travelers  are 
bound  to  look  out  without  warning  for  a  train  on  time,  they 
have  a  right  when  traveling  along  the  road  an  hour  after 
train-time  to  assume  that  it  has  passed  by,  unless  they  have 
notice  that  it  has  not,  and  if  those  operating  a  train  may  as- 
sume without  giving  notice  of  its  approach  that  travelers  will 
be  on  the  lookout  when  it  is  on  time,  travelers  have  a  right 
to  have  notice  of  its  approach  when  not  on  time,  if  such 
notice  may  reasonably  be  deemed  necessary  to  avoid  danger 
of  frightening  teams  and  consequent  injury  to  those  riding  or 
driving.     And  while  we  do  not  mean  to  decide  or  to  intimate 
that  there  was  negligence  in  failing  to  give  warning  of  the 
approach  of  the  train,  we  do  mean  to  hold  that  the  court  be- 
low erred  in  deciding  that  there  was  no  negligence  for  which 
the  company  is  liable.     That  is  a  question  for  the  jury  and 
not  for  the  court,  for  although  the  facts  stated  in  the  petition 
are  to  be  treated  as  true  in  considering  the  demurrer,  they  are 
not  of  such  a  character  as  authorized  the  court  to  pass  upon 
the  question  of  negligence.     But  in  view  of  the  facts  alleged, 
a  jury  should  be  allowed,  under  proper  instructions,  to  pass 
upon  the  question.     (Dolfinger  v.  Fishback,  12  Bush,  474, 
and  authorities  there  cited.) 

That  the  whistle  was  sounded  when  the  train  was  within  a 
few  steps  of  the  horse  and  after  he  had  become  frightened, 
does  not,  of  itself,  give  the  appellants  a  cause  of  action. 
Steam-whistles  attached  to  locomotive  engines  are  useful  and 
convenient,  if  not  necessary  to  the  safe  and  efficient  operation 
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of  railroads,  and  when  prudently  used  are  useful  and  beneficial 
both  to  railway  com^mnies  and  to  the  public,  and  the  blowing 
of  80ch  whistles  is  not  per  se  unlawful  or  wrongful ;  and  in 
order  to  recover  for  injuries  resulting  from  their  use,  it  must 
be  shown  that  the  circumstances  attending  the  use  were  such 
that  a  prudent  regard  for  the  rights  of  others  forbade  it.  (Hill 
V.  R.  R.  Co.,  55  Me.  438 ;  R.  R.  Co,  v.  Harmon,  47  111.  298 ; 
R  R.  Co.  V.  Barnett,  59  Pa.  St.  259 ;  R.  W.  Co.  v.  Fullarton, 
108  E.  C.  L.  54.) 

For  aught  that  appears  the  circumstances  may  have  been 
such  that  prudence  required*  the  blowing  of  the  whistle,  even 
at  the  risk  of  causing  the  horse  attached  to  the  buggy  Uy  run 
away.  It  does  not  appear  that  the  engineer  saw  the  horse  or 
buggy.  If  it  did,  then  it  would  appear  at  least  prima  facie 
that  the  act  of  blowing  was  wrongful,  and  if  other  circum- 
stances made  the  blast  necessary  and  proper,  notwithstanding 
the  obvious  danger  to  Mrs.  Hudson,  that  would  be  matter  of 
defense,  but  nothing  else  appearing  except  that  the  whistle 
was  blown  when  the  engine  was  near  the  horse,  and  after  he 
had  become  frightened  by  the  noise  made  by  the  train,  it  does 
not  appear  that  the  engineer  acted  improperly. 

Judgment  reversed,  and  cause  remanded  with  directions  to 
overmle  the  ciemurrer^  and  for  further  proper  proceedings. 
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Case  81— PETITION  ORDINARY— Nov.  18. 

Wright,  Hardin  &  Hay  v.  Woolfolk. 

appeal  from  meade  cibcuit  court. 

1.  Circuit  court  has  no  power  to  grant  an  appeal  after  the 

EXPIRATION  OF  THE  TERM  at  which  the  motion  for  a  new  trial  was 
overruled. 

An  appeal  granted  at  a  subsequent  term  is  a  nullity. 

2.  Giving  time  to  a  day  in  a  subsequent  term  to  prepare  a  bili. 

OF  exceptions  does  not  operate  to  prevent  the  collection  of  the 
judgment  by  execution,  or  stay  any  proceedings  on  the  judgment. 
8.  Assignment  of  errors  and  schedule  must  be  filed  wiTHrsr 
ninety  days  from  the  granting  of  the  appeal. 

4.  Extending  tibce  to  prepare  a  bill  of  exceptions  does  not 

extend  time  to  file  assignment  of  errors  and  schedule — does  not 
prevent  the  appellant  from  filing  his  assignment  of  errors  and 
schedule  within  ninety  days,  as  required  by  the  Code. 

Appellant  may  require  the  entire  record  to  be  copied,  or  part  of 
it  including  the  bill  of  exceptions  thereafter  to  be  signed. 

5.  If  appellant  should  be  prevented  from  filing  the  transcript 

in  the  clerk's  office  of  the  Court  of  Appeals  twenty  days  before  the 
first  day  of  the  second  term  of  the  court  after  the  judgment  wrss 
rendered,  he  may,  upon  cause  shown,  obtain  from  the  Court  of 
Appeals  an  order  extending  the  time  of  filing  the  same. 

[Note  by  Rep. — The  application  to  extend  the  time  of  filing 
must  be  made  by  motion  in  the  Court  of  Appeals  more  than  twenty' 
days  before  the  first  day  of  the  second  term  next  after  the  judg- 
ment appealed  from  was  rendered.] 

6.  Filing  cross-errors  is  not  a  waiver,  by  the  appellee,  of  hib 

right  to  have  the  appeal  dismissed  because  the  as&ignment  of 
errors  and  schedule  or  transcript  was  not  filed  within  the  time  pre- 
scribed by  the  Civil  Code. 

Assignment,  of  cross-errors  in  the  lower  court  only  placed  the  appel- 
lee in  a  condition  in  which  he  might  pray  a  cross-appeal  in  the 
Court  of  Appeals. 

7.  The  appeal  prayed  in  the  Imoei*  court  is  dismissed  with  damages^  because 

the  assignment  of  errors  and  schedule  were  not  filed  within  ninety 
days  after  the  granting  of  the  appeal. 

T.  B.  FAIRLEIGH  for  appellants. 

LEWIS  &  FAIRLEIGH  for  appellee. 
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CHIEIF  JUSTICE  PR  YOB  deliyebed  the  opinion  of  the  oouet. 

It  is  provided  by  subsection  1  of  section  737  of  the  Civil 
Code,  that  '*  The  clerk  of  the  court  which  renders  a  judgment 
shall  copy  the  entire  record^  or  parts  thereof,  according  to 
the  directions  of  the  judge  of  the  court,  or  of  the  parties  to 
the  appeal ;  and  the  filing  of  a  schedule,  as  hereinafter  author- 
ized, shall  be  deemed  a  direction  to  copy  the  parts  of  the 
record  therein  mentioned.'^  In  cases  for  the  settlement  of 
tmst-estates  and  estates  of  deceased  persons,  whether  the  ap- 
peal be  granted  by  the  inferior  court  or  by  the  clerk  of  the 
Court  of  Appeals,  the  appellant  must  present  to  the  judge  of 
the  inferior  court  his  assignment  of  errors,  and  the  judge,  by 
an  indorsement  on  the  assignment  of  errors  or  writing  an- 
nexed, is  required  to  direct  the  clerk  of  the  inferior  court 
to  copy  such  part  of  the  record  as  in  view  of  the  alleged 
errors  may  be  deemed  material,  and  when  this  is  done  the 
appiellant  shall  file  the  same  with  the  clerk  of  the  inferior 
coart  who  shall  then  make  out  the  record  as  directed  by  the 
judge  for  this  court.  (Subsection  2  of  section  737.)  When  the 
appellees  or  any  of  them  were  only  constructively  summoned 
in  the  court  below  and  did  not  appear  in  the  action,  and  have 
not  been  actually  summoned  to  answer  the  appeal,  the  appel- 
lant shall  order  the  entire  record.  (Subsection  3  of  section 
737.)  Subsection  4,  section  737,  provides  thai  in  all  other  cases 
in  'which  the  appeal  is  granted  by  the  inferior  court  ''The 
appellant  within  ninety  days  after  the  granting  of  the  appeal, 
ah&ll  file  in  the  office  of  the  clerk  of  the  inferior  court  his 
assignment  of  errors,  and  a  schedule  showing  concisely  what 
parts  of  the  record  he  wishes  to  have  copied.  His  failure  to 
file  said  assignment  and  schedule  within  the  time  prescribed 
sfuiU  be  cause  for  the  dismissal  oj  his  appeaV^ 

Xhe  verdict  in  this  case  was  returned  at  the  September 
term  of  the  Meade  Circuit  Court  in  the  year  1877.  A  mo- 
tion, for  a  new  trial  was  overruled  at  the  same  term,  judg- 
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ment  rendered^  and  an  appeal  prayed  to  this  court.  On 
motion  of  the  defendants  (now  appellants)  time  was  given 
them  until  the  fourth  day  of  the  next  term  to  tender  and  file 
a  statement  of  the  evidence  and  bill  of  exceptions. 

At  the  next  term  of  the  court  in  March,  1878,  the  defend- 
ants tendered  their  bill  of  exceptions  which  was  filed  on  the 
next  day,  and  an  appeal  again  prayed  to  this  court  and 
granted.  On  March  17,  1878,  defendants  filed  their  sched- 
ule and  assignment  of  errors,  and  on  the  19th  of  April  fol- 
lowing the  appellee  filed  his  assignment  of  cross-errors. 

The  record  having  been  filed  in  this  court  the  appellee 
now  moves  to  dismiss  the  appeal  of  appellants  because  they 
failed  to  file  their  assignment  of  errors  and  schedule  within 
ninety  days  after  the  granting  of  the  appeal.  Section  734  of 
the  Civil  Code  provides,  that  an  appeal  "  shall  be  granted,  as 
matter  of  right,  to  a  party  or  privy  against  a  party  or  privy, 
by  the  court  rendering  the  judgment,  on  motion  made  during 
the  term  at  which  U  is  rendered,  or  thereafter  by  the  clerk  of 
the  Court  of  Appeals,  on  application  of  either  party  or  his 
privy,  upon  filing  in  the  ofiice  of  said  clerk  a  copy  of  the 
judgment  from  which  he  appeals," 

It  is  manifest  from  this  section  of  the  Code  that  the  court 
rendering  the  judgment  had  no  power  to  grant  an  appeal  aft«r 
the  expiration  of  the  term  at  which  the  motion  for  a  new  trial 
was  overruled  and  the  judgment  rendered,  and  therefore  the 
order  granting  an  appeal  at  the  March  term,  1878,  was  a  nul- 
lity, the  motion  for  a  new  trial  having  been  overruled  and  the 
judgment  rendered  at  the  September  term,  1877. 

By  section  334,  Civil  Code, "  time  may  be  given  to  prepare 
a  bill  of  exceptions,  but  not  beyond  a  day  in  the  succeeding 
term,  to  be  fixed  by  the  court."  This,  however,  does  not  oper- 
ate to  prevent  the  collection  of  the  judgment  by  execution  or 
stay  any  proceedings  on  the  part  of  the  judgment  creditor  for 
the  purpose  of  enforcing  his  claim.     The  collection  may  be 
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prevented  by  a  supersedeas^  as  was  done  in  this  case;  but 
plaintiffs'  right  to  coerce  payment  is  as  complete  as  if  no  time 
had  been  given  to  prepare  the  bill  of  exceptions.  The  assign- 
ment of  errors  and  schedule  must  be  filed  within  ninety  days 
firom  the  granting  of  the  appeal,  and  if  the  appellant  or  de- 
fendant below  has  placed  it  beyond  his  power  to  prosecute 
his  appeal  granted  in  the  court  below,  he  can  abandon  that 
appeal  and  obtain  an  appeal  from  the  clerk  of  this  court.  A 
fiulore  to  prosecute  the  one  does  not  bar  his  right  to  obtain 
the  other. 

Did  the  extension  of  time  prevent  the  appellant  from  filing 
his  schedule  and  assignment  of  errors?     We  think  not.     He 
may  require  the  entire  record  to  be  copied,  or  he  may  order 
a  part  of  it,  including  the  bill  of  exceptions  thereafter  to  be 
prepared ;  and  then,  alleging  his  errors,  he  has  complied  sub- 
stantially with  the  requirements  of  the  Code.     The  appellant 
is  only  required  to  file  the  transcript  in  the  office  of  the  clerk 
of  the  court  at  least  twenty  days  before  the  first  day  of  the 
second  term  of  said  court  next  aft^r  granting  the  appeal  unless 
the  court  extend  the  time,  as  for  cause  shown,  the  court  may 
do.      This  gives  him  ample  time  to  have  his  bill  of  exceptions 
part   of  the  record,  and  if  not,  he  may  apply  to  this  court 
for  an  extension  of  time.     It  is  insisted,  however,  that  the 
filing  of  cross -errors  is  a  waiver  of  appellee's  right  to  have 
the   appeal  dismissed.     The  assignment  of  cross -errors  is  a 
matter  of  right,  and  is  made  to  depend  on  the  fact  alone  that 
an  appeal  has  been  granted.     No  cross-appeal  has  been  asked 
for  or  entered  on  the  records  of  this  court,  and  the  assignment 
of  cross-errors  only  placed  the  appellee  in  a  condition  to  ask 
and  obtain  a  cross -appeal.     The  only  appeal  this  court  can 
notice  in  this  case  is  that  granted  at  the  September  term,  1877, 
when  the  judgment  was  rendered.     The  order  granting  the 
appeal  at  the  March  term,  1 878,  is  void.  The  appeal  is  there- 
fore dismissed  with  damages. 
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Case  82— PETITION  EQUITY— Nov.  15. 

Henderson,  &c.  v.  City  of  Covington,  &c. 

APPEAL  FROM  KENTON  CHANCERY  COURT. 

1.  Municipal  corporations  are  agencies  of  the  sovereigD  authority 

of  the  state,  and  can  exercise  no  powers,  but  those  which  are  con- 
ferred upon  them  by  the  act  by  which  they  are  constituted,  or  BacH 
as  are  necessary  to  the  exercise  of  their  corporate  powers,  the  per* 
formance  of  their  corporate  duties,  and  the  accomplishment  of  tlie 
purposes  of  their  incorporation. 

2.  The  City  Council  op  Covington  had  no  power  to  APPROPRiiLTs 

THE  REVENUES  OF  THE  CITY  TO  OBTAIN  AN  INCREASE  OF  THE  POW- 
ERS OF  THE  CORPORATION,  through  persons  sent  by  the  council  to 
appear  before  the  General  Assembly  and  Congress. 

The  City  Council  of  Covington  passed  a  resolution  appropriating 
$186  to  pay  the  expenses  of  persons  sent  by  the  council  to  Frank- 
fort and  Washington  City  to  prttcure  such  legislation  as  might  be 
necessary  to  authorize  the  city  to  build  a  bridge  over  the  Ohio 
River.  Residents  and  tax-payers  of  the  city  brought  this  imit  to 
enjoin  the  city  officials  from  paying  the  money  in  accordance  with 
the  resolution.  The  court  below  sustained  a  demurrer  to  the  peti- 
tion.   That  judgment  is  reversed. 

STEVENSON  &  OHARA  and  J.  N.  FURBER  for  appellants. 

1.  The  power  of  a  city  to  assess  a  tax  is  derived  from  its  charter,  and 
extends  to  specific  objects  only.  It  can  not  be  exercised  without  war- 
rant, and  for  some  use  expressly  authorized.  (Cooley  on  Taxation,  pp. 
50>52;  Central  Law  Journal,  vol.  2,  p.  156;  20  Wall.  663.) 

2.  It  does  not  appear  here  that  the  parties  engaged  were  advocates, 
or  for  what  service  the  appropriation  was  made.  (Cooley  on  Taxation, 
page  99,  note  3;  Wood  v.  McCann,  6  Dana,  369;  Harris  v.  Keof,  10 
Barb.  493.) 

3.  Injunction  is  the  proper  remedy.  (Frankford  v.  Winterport,  54 
Maine,  250 :  Citizens  S.  &  L.  Association  v.  City  of  Topeka,  20  WalL 
663;  Cooley  on  Taxation,  pp.  548,  549.) 

W.  W.  CLEARY  for  appellee  Hearn.  ' 

McKEE  &  FINNELL  for  City  op  Covington. 
Briefs  not  in  record. 
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JUDGE  CX)FEB  deuvered  the  opinion  of  the  coubt. 

The  City  Council  of  Covington,  desiring  to  procure  legisla- 
tive authority^  to  the  city,  to  build  a  bridge  over  the  Ohio 
River,  and  also  desiring  some  additional  legislation  by  Con- 
gress in  aid  of  the  project,  procured  Worth ington  and  others 
to  visit  the  city  of  Frankfort,  and  advocate  before  committees 
of  the  General  Assembly  the  passing  of  the  desired  state  legis- 
lation, and  W.  E.  Arthur  to  visit  the  federal  capital  and  pro- 
care  the  necessary  congressional  action. 

Afterward  the  city  council  passed  a  resolution  appropriat- 
ing, out  of  the  revenues  of  the  city,  the  sum  of  $186,  to  pay 
the  expenses  incurred  by  those  gentlemen  in  going  to  Frank- 
fort and  Washington  City. 

The  appellants,  who  are  residents  and  tax-payers  of  the  city 
of  Covington,  brought  this  suit  to  enjoin  the  city  officials 
from  paying  the  money  in  accordance  with  the  resolution  of 
the  council.  The  court  bielow  sustained  a  demurrer  to  the 
petition,  and  the  only  question  in  this  appeal  is  whether  that 
action  of  the  court  was  proper. 

The  city  council  is  authorized  to  levy  and  collect  taxes,  not, 
hc^ever,  to  exceed  a  designated  amount  on  each  $100  worth 
of  taxable  property,  but  the  charter  does  not,  and  indeed 
ooald  not  consistently  enumerate  the  purposes  to  which  the 
revenues  of  the  city  shall  or  may  be  appropriated  ;  and  whether 
the  appropriation  in  question  here  was  authorized  must  be  de- 
termined by  an  inquiry  into  the  nature  of  municipal  corpora- 
tions and  the  objects  for  which  they  are  created. 

They  are  agencies  of  the  sovereign,  to  whom  certain  pow- 
ers are  delegated  because  they  can  be  safely  confided  to,  and 
be  more   intelligently  and  advantageously  exercised  by, 
local   magistracy  than  by  the  sovereign   authority  in   the 


Sot  as  the  powers  delegated  are  sovereign  powers,  the  in- 
fitniment  by  which  they  are  delegated  will  always  be  strictly 
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construed^  so  that  only  such  as  were  clearly  intended  will   be 
regarded  as  having  b^en  granted. 

Such  corporations  "can  exercise  no  powers  but  those  which 
are  conferred  upon  them  by  the  act  by  which  they  are  consti- 
tuted^ or  such  as  are  necessary  to  the  exercise  of  their  corpo- 
rate powers,  the  performance  of  their  corporate  duties,  and 
the  accomplishment  of  the  purposes  of  their  association.'^ 
(Spaukling  v.  Lowell,  23  Pickering,  71,  and  authorities  citecf 
in  note  1,  sec.  55,  Dillon  on  Municipal  Corporations.) 

Tiie  construction  of  a  bridge  across  the  Ohio  River,  to 
connect  the  city  of  Covington  with  the  neighboring  city  of 
Cincinnati,  in  the  state  of  Ohio,  was  not,  under  the  charter 
as  it  then  existed,  a  part  of  the  duty  of  the  city  council  of 
Covington,  nor  was  the  legislation  sought  by  the  council 
necessary  to  enable  it  to  perform  its  corporate  duties  or  to 
accomplish  the  purposes  for  which  the  corporation  was  cre- 
ated. True,  such  an  enterprise  might  be  of  very  great  advan- 
tage to  the  city  by  inviting  population,  enhancing  the  value 
of  real  estate,  and  in  many  other  ways. 

The  same  might  be  said  of  the  establishment  of  a  line  of 
ferry-boats  to  ply  between  Covington  and  Cincinnati,  of  a  line 
of  packets  to  ply  between  Covington  and  New  Orleans,  Ix>u— 
isville  or  Pittsburgh,  and  of  a  railroad  connecting  with  any  oF 
the  large  cities  on  the  Atlantic  seaboard;  and  if  the  city  eoun^ 
cil  might  lawfully  appropriate  the  revenues  of  the  city  to  pro^ 
cure  legislation  to  authorize  it  to  build  a  bridge  over  the  Ohio 
because  such  a  bridge  would  benefit  the  city,  it  might,  upovm 
the  same  ground,  make   appropriations  to  secure  legisli 
authority  to  accomplish    the   other  enterprises  to  which 
have  referred,  and  corporate  expenditures  might  thus  be  iv^^ 
creased  indefinitely. 

With  the  question  whether  their  corporate  powers  shoii.l<} 
be  enlarged,  the  corporate  authorities,  as  such,  had  no  con^ 
cem.     Their  duties  and  powers  were  Bscertained  and 
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by  the  legislature  which  created  the  corporation  to  exercise 
the  powers  granted,  and  perform  the  duties  imposed,  and  the 
city  council   has  no   authority  to   appropriate   any   of  the 
revenues  of  the  city  except  to  enable  it  to  discharge  some 
duty  imposed  by  law,  or  to  accomplish  some  object  for  which 
the  corporation  was  created.     (Stetson  v.  Kempton,  13  Mass. 
271.)    The  members  of  the  city  council,  in  their  capacity  of 
citizens,  had  a  right  to  apply  to  the  legislature  to  enlarge  the 
powers  of  the  corporation;  but  it  would  be  dangerous  in  the 
extreme  to  hold  that  they  might  employ  the  power  already 
granted  and  the  money  belonging  to  the  city  to  obtain,  through 
persons  sent  by  them  to  appear  before  the  General  Assembly, 
an  increase  of  the  powers  of  the  corporation.     If  the  author- 
ities of  cities  and  towns  may,  at  their  discretion,  use  the 
corporate   revenue  to  procure  such  legislation  as  they  may 
deem  to  the  interest  of  their  municipalities,  the  worst  con- 
sequences   may   be   apprehended.      Such    a    practice   would 
inevitably  lead  to  abuses,  and  the  history  of  municipal  cor- 
porations in  this  country  during  the  last  quarter  of  a  century 
gives  ample  warning  of  the  danger  of  relaxing  the  well-. 
established   rule  that  municipal  charters  are  to  be  strictly 
construed,  and  the  powers  of  corporate  authorities  confined 
to  such  as  are  granted  in  express  words,  or  are  necessarily 
and  feirly  implied,  or  are  essential  to  the  objects  of  their 
creation. 

The  amount  involved  here  and  the  nature  of  the  additional 
powers  sought  by  the  city  council  are  sufficient  to  repel  any 
suspicion  of  improper  motives  on  the  part  of  its  members*, 
and  we  are  glad  of  an  opportunity  to  declare  the  law  of  this 
subject  in  a  case  which,  while  it  will  serve  all  the  purposes 
of  a  safe  precedent,  leaves  unsullied  the  official  and  personal 
character  and  integrity  of  the  functionaries  whose  act  we  feel 
compelled,  by  principle,  authority,  and  an  obvious  public 
policy,  to   declare  illegal. 
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We  might  cite  many  adjudications  to  sustain  this  conclu- 
sion, but  deem  it  unnecessary.  The  principle  we  have  applied 
has  become  elementary  in  this  country  and  in  England ;  and 
wJten  corporations  are  being  multiplied  and  their  powers  en- 
larged at  each  succeeding  session  of  the  General  Assembly^ 
and  when  corporate  debts  are  being  created  at  a  rate  exceeding 
the  growth  of  the  country  in  wealth  and  population^  every 
enlightened  person,  lay  or  professional,  must  see  the  absolute 
necessity  for  a  firm  adherence  to  the  established  canons  for 
the  construction  of  the  charters  of  municipal  as  well  as  of 
private  corporations. 

We  are  therefore  of  the  opinion  that  the  court  erred  in 
sustaining  appellees'  demurrer,  and  the  judgment  is  reversed 
and  cause  remanded  with  directions  to  overrule  the  demurrer, 
and  for  further  proper  proceedings. 


Case  8»— PETITION  ORDINARY— Nov.  20. 

Loving,  &c.  V.  Warren  County, 

APPEAL  FROM  JEFFERSON  OOMMON  PLEAS  COURT. 

1.  "  Objection  and  exception  "  are  both  required  by  the  Civir» 

Code  of  1877  as  to  decisions  made  at  the  instance  of  the  adverse 
party. 

Unless  an  objection  is  first  made,  an  exception,  to  a  decision  miule 
at  the  instance  of  the  adverse  party,  is  unavailing. 

The  rule  eOaJblisked  by  Foston  v.  Smith*s  esc'r,  8  Bvsh,  589,  was 
changed  by  Section  833  of  the  Civil  Code  of  1877. 

2.  Objection  or  exception  to  a  peremptory  instruction  m  'hot 

NECESSARY. 

A  peremptory  instruction  to  the  jury  to  find  for  the  defendant 
is  equivalent  to  a  judcrment  for  the  defendant— in  effect  a  demarrez' 
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to  the  evidence — a  decision  by  the  court  upon  the  law  and  facts 
that  no  recovery  could  be  had.  In  such  a  case  an  objection  or 
exception  is  not  necessary  to  enable  the  plaintiff  to  complain  of  an 
error  in  giving  the  peremptory  instruction.  (Cofiman  y.  Wilson, 
2  Met.  542.) 

flL  A  peremptory  inttructUm  toas  erroneously  given  in  thit  ooae. 

On  a  plea  of  non  est  Jactumy  in  this  action  on  county-bond 
interest-coupons,  there  was  some  evidence,  as  shown  in  the  opinion 
herein,  that  the  bonds  and  coupons  were  genuine,  and  therefore 
the  lower  court  erred  in  giving  a  peremptory  instruction  to  the 
jury  to  find  for  the  defendant. 

4.    A    KEOISTER  KEPT   UNDEB  THE    PROVISIONS   OF   THE  ACT   OF   1878, 

proTiding  for  the  registration  of  bonds,  etc.,  issued  by  corporations, 
and  tthown  to  be  such,  or  a  certified  copy  thereof,  is  competent  evi- 
dence to  show  who  was  the  original  holder,  as  well  as  the  number 
and  date  of  the  bond. 

W-  O.  A  J.  L.  DODD  AND  A.  DUVALL  fob  appellants. 

1.  The  onus  was  on  the  appellee  to  show  that  the  coupons  sued  on 
taken  from  spurious  bonds.  (Bowman  v.  McElroy,  15  La.  668; 
509 ;  G.  W.  R.  R.  Co.  V.  Bacon,  30  III.  347.) 

2.  The  purchaser  of  bonds  in  open  market  is  not  bound  to  make 
critical  examination  to  escape  the  imputation  of  bad  faith  in  the  pur- 
chase.    (Birdsall  v.  Buasell,  29  N.  Y.  220.) 

3.  The  plea  denying  that  the  bonds  were  signed  by  the  county  or 
alle^ng  that  the  signature  of  the  county  judge  was  a  forgery,  was  a 
^tecial  plea  of  wm  ett  factum, 

4.  The  suit  was  upon  the  coupons,  and  not  upon  the  bonds  from 
which  they  were  detached.  These  coupons  being  signed  by  the  person 
authorized  by  law  to  sign  them,  it  was  not  in  the  power  of  the  county 
to  say  that  such  signing  was  not  its  act  and  deed. 

5.  Where  the  plea  alleges  that  the  deed  is  void  for  some  special 
ttter,  Uie  proof  is  on  the  defendant.    (Brown  v.  Phalan,  2  Swan.) 

In  this  case  the  plea  alleges  that  the  coupon  is  void,  for  the  special 
that  the  bond  is  void — it  is  a  special  matter  which  it  is  alleged 
aroida  the  bond,  and  not  a  general  one,  and  therefore  the  special  matter 
of  avoidance  should  be  proved  by  defendant.  (3  Sneed,  461 ;  Town 
of  E^ast  Lincoln  v.  Davenport,  4  Otto,  801 ;  Tome  v.  Parkersburg  R.  Co., 
M  Maryland,  36.) 

6-  The  county,  by  paying  coupons  detached  from  the  same  bonds 
now  alleged  to  be  spurious,  is  estopped  from  disputing  the  genuineness 
or  validity  of  the  bonds  or  coupons  in  controversy. 
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BIJUR  A  DA  vie;  J.  W.  &  GEORGE  R.  GORIN  and  COOKSEY  A 

DUBOSE  FOB  APPELLEE. 

1.  Appellants  having  failed  to  object  to  the  instruction  asked  for  on 
the  part  of  the  defendant — the  record  showing  no  such  objection — tills 
court  can  not  consider  the  questions  raised  upon  the  instruction,  or  oo*^ 
rect  any  error  which  may  have  been  committed  by  the  court  in  giving 
it.    (Civil  Code  of  1877,  sec.  384.) 

2.  The  record  does  not  show  when  the  grounds  for  new  trial  were 
filed.  Section  842  of  the  Civil  Code  provides  that  the  application  for  a 
new  trial  must  be  made  at  the  term  in  which  the  verdict  or  decision  is 
rendered. 

8.  The  plea  of  non  est  factum  negatives  the  whole  action  though  nuule 
in  affirmative  language.  (Porter  v.  Martin,  &c,  1  Litt.  159;  Trustees  of 
Ky.  F.  0.  S.  V.  Fleming,  ex'r,  Ac.,  10  Bush,  237.) 

4.  The  general  if  not  invariable  rule  is,  that  the  plea  of  non  er! 
factum  throws  the  onus  on  the  party  producing  the  instrument  or  dee<L 
(Robards  v.  Wolf,  1  Dana,  166:  Kerley,  ex'r,  Ac.  v.  West,  adm'r,  Ac-,  3 
Litt.  364;  2  Greenleaf  on  Ev.,  6th  ed.,  sec.  300,  p.  347.) 

CHIEF  JUSTICE  PRYOR  delivered  the  opinion  of  the  oourt. 

By  several  acts  of  the  legislature  approved  in  the  year 
1873  the  county  of  Warrcu  was  authorized  to  issue  its  bonds 
to  pay  off  the  county  indebtedness  and  for  other  purpof^es,  the 
amount  of  the  issue  being  limited ;  and  the  bonds  to  be  signed 
by  the  county  judge,  countersigned  by  the  county  clerk,  \eith 
the  county  seal  annexed,  the  interest  coupons  to  be  signed 
alone  by  the  clerk.  A  certain  number  of  bonds  were  issued 
as  authorized  by  this  legislation,  made  payable  to  bearer, 
placed  on  the  market,  and  many  of  them  sold.  The  bonds, 
when  issued,  were  to  be  delivered  to  the  treasurer  of  the  sink^ 
ing-fund  commissioners,  and  in  what  manner  they  were  dis- 
posed of  does  not  clearly  appear. 

The  bonds  were  made  payable  at  a  fixed  time,  bearing 
interest,  with  coupons  attached,  and  had  been  directed  to  be 
issued  as  provided  by  the  several  acts. 

The  appellants  Loving  and  others  purchased  from  certain 
bond-brokers,  for  value,  a  number  of  bonds,  purporting  on 
their  face  to  be  Warren  County  bonds,  and  to  have  been  issued 
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under  the  provisions  of  said  acts.  The  holders  of  these  bonds, 
i*UimiTig  to  haye  purchased  them  in  good  faith,  and  that  the 
bonds  are  genuine,  instituted  this  action  in  the  Jefferson 
Common  Pleas  Court,  alleging  the  non-payment  of  the  inter- 
est due  on  the  coupons  attached  to  the  bonds,  and  the  refusal 
of  the  county  to  make  payment,  although  often  demanded 
80  to  do. 

The  county  filed  as  a  defense  to  the  action  a  plea  of  non 
est  factum,  denying  the  execution  of  the  bonds,  or  the  coupons 
attached,  by  the  defendant,  or  by  any  one  authorized  to  exe- 
cute the  same.  It  denies  that  the  coupons  were  attached  to 
any  bond  or  bonds  of  the  county,  or  that  the  coupons  or 
the  bonds  to  which  they  were  attached  were  ever  issued 
by  the  county  or  placed  on  the  market  or  sold  by  the  de- 
fendant or  by  any  one  authorized  by  the  defendant,  or  that 
the  bonds  and  coupons  are,  or  either  of  them,  the  act  and 
deed  of  the  defendant,  but  i^e  fictitious  and  forgeries.  It  is 
alao  specially  denied  that  the  signature  to  the  bonds  is  that 
of  the  county  judge,  or  that  he  authorized  any  one  to  afSx  his 
name  thereto. 

After  hearing  the  evidence  on  the  part  of  the  plaintiffs 
(appellants)  in  the  court  below,  the  court  on  motion  instructed 
the  jury  to  find  for  the  defendant.  Preliminary  to  the  con- 
sideration of  the  question  raised  by  the  peremptory  instruc- 
tion, it  is  necessary  to  dispose  of  the  objection  made  by  the 
oomisel  to  the  bill  of  exceptions  filed  by  the  appellants.  It 
IB  insisted  that  under  subsection  3  of  section  333,  Bullitt's 
Code,  the  rule  of  practice  has  been  changed  with  reference  to 
exceptions,  and  that  as  the  appellants  failed  to  object  to  the 
motion  made  by  coxmsel  for  the  appellee  for  the  peremptory 
instmction,  it  can  not  be  assigned  as  error  in  this  court.  Un- 
der the  Code  of  1854  it  was  held  in  more  than  one  case  that 
an  exception  by  a  party  to  a  decision  made  at  the  instance  of 
the   adverse  parly  was  unavailing,  unless  an  objection  had 
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been  first  made  to  the  motion  or  request  of  the  adverse  party. 
In  the  case  of  Poston  v.  Smith's  executors,  reported  in  8 
Bush,  589,  a  contrary  rule  was  established,  and  it  was  there 
held  that  an  exception  was  an  objection,  and  an  exception 
taken  at  the  time  the  decision  w^as  rendered  was  in  compli- 
ance with  the  provisions  of  the  Code,  and  it  was  not  essential 
that  the  bill  of  exceptions  should  show  an  objection  to  the 
instructions  offered,  and  also  an  exception  when  given. 

The  present  Code,  by  section  333,  provides  "  An  exception 
is  an  objection  taken  to  a  decision  of  the  court  upon  a  matter 
of  law."  Subsection  2,  "  A  party  may,  without  a  previous 
objection,  except  to  a  decision  against  him,  unless  it  be  made 
at  the  instance  of  the  adverse  party."  Subsection  3, ''  But  a 
party  can  not  except  to  a  decision  made  at  the  instance  of  the 
adverse  party,  unless  objection  shall  have  been  made  to  the 
nvotioriy  offer,  or  request,  of  the  adverse  party." 

It  is  manifest  that  the  re  visors  of  the  present  Code  intended 
to  change  the  rule  of  practice  established  by  this  court  in  the 
case  of  Poston  v.  Smith's  ex'rs,  and  regarding  the  old  rule  as 
safer  to  the  practitioner  and  more  conducive  to  the  proper  ad- 
ministration of  justice,  have  said  in  express  language  that  **  a 
party  can  not  except  to  a  decision  at  the  instance  of  the  adverse 
party  unless  objection  shall  have  been  made  to  the  motion,  offer, 
or  request  of  the  adverse  party. ^^  This  rule  only  applies  where 
the  decision  is  made  at  the  instance  or  on  the  motion  of  the 
adverse  party.  In  all  other  cases  an  exception  may  be  taken 
without  an  objection,  as  provided  by  subsection  2  of  section 
333. 

That  an  objection  must  be  made  to  an  instruction  given 
on  the  motion  of  the  adversary  as  well  as  an  exception,  so  as 
to  make  the  error  complained  of  a  ground  for  reversal  in  this 
court,  is  as  much  required  by  this  provision  of  the  Code  as 
any  other  offer,  motion,  or  request.  The  cases  in  which  the 
rule  was  formerly  established  originated  from  a  failure  to  ob- 
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ject  to  instructions,  and  that  such  motions  are  embraced  by 
the  provisions  of  the  Code  can  not  be  doubted. 

The  motion  in  this  case,  however,  if  sustained,  was  equiva- 
lent to  a  judgment  for  the  defendant,  and  in  construing  these 
provisions  of  the  Code  it  can  not  be  maintained  that  an  ob- 
jection or  an  exception  to  a  motion  for  a  judgment  is  necessary 
to  enable  a  party  to  complain  of  the  error  on  appeal.  The  mo- 
tion was  in  effect  a  demurrer  to  the  evidence;  the  case  was  taken 
from  the  jury  and  submitted  to  the  court,  and  the  motion 
being  sustained,  the  only  alternative  was  a  finding  for  the 
defendant  or  a  nonsuit.  The  jury  had  nothing  to  decide.  It 
was  a  decision  by  the  court  upon  the  law  and  facts  that  no 
recovery  oould  be  had.  Under  the  old  practice  when  this 
court  required  (as  is  now  required  by  the  new  Code)  both  an 
objection  and  an  exception,  it  was  held  in  a  case  where  a  de- 
murrer bad  been  sustained  to  the  answer  and  no  exception 
reserved,  that  the  issue  of  law  raised  by  the  demurrer  having 
been  decided  adverse  to  the  defendant,  it  was  in  effect  a  final 
judgment,  and  no  exception  was  necessary  to  the  action  of 
the  court  in  sustaining  the  demurrer.  Whether  such  a  con- 
!?truction  would  be  given  the  section  of  the  present  Code  on 
the  subject,  is  not  now  before  the  court.  The  objeotion  to 
the  answer  might  have  been  cured  by  an  amendment,  but 
when  it  is  insisted  the  plaintiff  is  without  evidence  to  support 
his  claim,  and  it  is  so  adjudged,  he  is  without  remedy,  and  he 
must  abandon  his  action,  or  a  final  judgment  against  him  is 
the  necessary  result.  Neither  an  objection  or  an  exception 
in  our  opinion,  was  necessary  to  enable  the  party  to  complain 
of  an  error  in  giving  the  peremptory  instruction.  (Coffman 
V.  Wilson,  2  Met.  542.)  The  question  then  arises,  did  the 
court  below  err  in  instructing  the  jury  to  find  for  the  de- 
fendant? 

The  answer  of  the  defendant  was  sufficient,  in  our  opinion, 
to  place  the  burden  on  the  plaintiffs  of  showing  the  validity 
Vol.  XIV.— 22 
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of  both  the  bonds^  and  coupons  attached,  in  order  to  a  recovery. 
If  the  bonds  were  forgeries,  the  coupons  attached  created  no 
obligation  on  the  county  to  pay. 

It  was  incumbent  on  the  appellants  (the  plaintiffs)  to  prove 
that  the  bonds  to  which  these  coupons  were  annexed,  and  that 
were  offered  by  them  as  evidence  on  the  trial,  were  the  bonds 
of  the  county  of  Warren,  and  in  doing  this  it  must  appear 
that  they  were  executed  as  required  by  the  legislative  enact'- 
ment.  A  mere  irregularity  in  the  execution  of  the  bonds  could 
not  affect  the  rights  of  the  parties,  but  if  forgeries,  no  liability 
can  exist.  The  bonds  are  required  to  be  signed  by  the  county 
judge  and  countersigned  by  the  county  clerk,  with  the  seal  of 
the  county  afSxed. 

The  evidence  in  this  case  shows  that  the  coupons  "were 
signed  by  the  county  clerk  and  the  bonds  countersigned  by 
that  official,  with  the  county  seal  annexed,  and  in  addition 
that  these  coupons,  or  some  of  them,  had  been  paid  by  the 
county  upon  presentation  to  its  agent,  and  with  the  knowl- 
edge of  some  of  the  county  officials. 

It  is  true  the  signature  of  the  county  judge  is  not  proved, 
but  the  inquiry  is,  whether  the  plaintiffs  have  adduced  evi- 
dence sufficient  to  authorize  a  jury  to  pass  on  the  question 
of  fact  raised  by  the  pleadings. 

In  order  to  show  that  the  bonds  are  genuine,  the  appel- 
lants have  proved  that  the  coupons  were  signed  by  the  clerk, 
the  party  authorized  to  sign  them ;  that  he  had  countersigned 
the  bonds,  and  affixed  the  seal  of  the  court.  These  facts  con- 
stitute some  evidence,  at  least,  that  the  name  of  the  county 
judge  was  genuine,  and  when  you  add  to  this  the  fact  that 
several  of  the  coupons  have  been  paid,  it  conduced  to  sustain 
the  plaintiffs'  side  of  the  issue,  and  should  have  gone  to  the 
jury. 

It  appears  that  many  bonds  were  issued,  and  in  the  light 
of  this  testimony  this  court  can  not  say  that  the  bonds  in  con- 
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tiDveraj  are  not  embraced  within  the  legitimate  issue  of  bonds 
by  the  county. 

It  is  true  that  the  appellee,  through  its  officials,  says  that  as 
soon  as  they  discovered  the  forgery  no  other  payment  of  the  cou- 
pons was  made,  and  that  the  payments  previously  made  were 
made  in  ignorance  of  the  fact  that  the  bonds  were  forgeries. 
This  may  doubtless  be  so,  still  it  was  a  question  for  the  jury^ 
and  as  there  is  nothing  in  the  record  conflicting  with  the  testi- 
mony of  the  plaintiffs,  the  court  had  no  right  to  presume  that 
the  bonds  were  not  genuine,  but  on  the  contrary,  in  the  ab- 
sence of  any  testimony  but  that  of  the  appellants  it  was  within 
the  province  of  the  jury  to  presume  the  proper  execution  of 
the  bonds. 

The  competency  of  certain  books,  claimed  to  be  the  regis- 
ters of  bonds  for  the  county  as  evidence  in  the  case,  is  denied 
by  counsel  for  the  appellee,  and  we  have  been  referred  to  no 
law  authorizing  such  a  record,  except  the  act  of  April,  1873, 
entitled  "An  act  providing  for  the  registration  of  bonds,  etc., 
iisqied  by  corporations."     A  register  kept  under  the  provisions 
of  this  act,  and  shown  to  be  such  or  a  certified  copy,  would 
\ye  competent  to  show  who  was  the  original  holder,  as  well  as 
the  number  and  date  of  the  bond;   and  as  it  is  doubtful 
w^bether,  under  the  proof,  the  existence  of  such  a  record  is 
established,  we  think  the  book  should  have  been  excluded. 
Tpon  the  return  of  the  cause,  if  it  can  be  shown  that  such  a 
register  was  kept  as  provided  by  the  act  referred  to,  we  see 
no  reason  why  its  contents  would  not  be  as  competent  as  any 
other  record  of  the  court. 

For  the  errors  indicated  the  judgment  is  reversed,  and 
^an^  remanded  for  further  proceedings  consistent  with  this 
opinion. 
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Case  84— PETITION  EQUITY— Nov.  20. 

Patton,  ifcc.  V,  Stephens,  &c. 

appeal  fbom  kenton  chancery  coubt. 

1.  Rewards  offered  by  mttnicipal  corporations— 

The  City  Coancil  of  Covington  had  no  authority  to  authorise  the 
mayor  of  the  city  to  offer  a  reward  for  the  arrest  of  the  city  treas- 
urer, who  had  been  indicted  for  forgery  and  for  the  embezzlement 
of  the  funds  of  the  city;  and  at  the  suit  of  tax-payers,  the  city 
council  is  enjoined  from  paying  such  reward,  and  also  from  paying 
expenses  incurred  in  procuring  the  arrest  and  extradition  of  said 
treasurer  from  the  Dominion  of  Canada. 

2.  A  municipal  corporation  can  not  expend  money,  except  por 

OBJECTS  expressed  IN  THE  CHARTER,  or  for  purposes  necesparily 
connected  with  those  objects.  (Bangs  v.  Snow,  1  Mass.  187 ;  Stetaon 
y.  Kempton,  13  Mass.  271 ;  Gale  v.  South  Berwick,  51  Maine,  174 ; 
Lee  V.  Trustees  of  Flemingsburg,  7  Dana,  28.) 

It  is  no  part  of  the  duty  of  a  municipal  oorporatum,  at  mch,  to 
•  bring  to  justice  offenders  against  the  laws  of  the  state. 

Power  to  offer  rewards  for  the  arrest  of  criminals  is  not  an  ordinary 
corporate  power  or  incident  to  such  power. 

8.  No  POWER  CAN  BE  IMPLIED  IN  FAVOR  OF  A  MUNICIPAL  CORPOILA.TIOW 

which  does  not  pertain  to  matters  which  peculiarly  concern  the  local 
public,  and  without  which  those  local  affairs  committed  by  the  state 
to  the  corporation  can  not  be  properly  attended  to. 

"PoiDer  to  pass  all  neetJful  by-laws  and  ordinances  for  the  due  and 
effectual  administration  of  right  and  justice,  .  .  .  leg^lslate 
upon  all  subjects  which  the  good  government  of  such  city  ahaU 
require,"  etc.,  does  not  confer  authority  to  appropriate  money  for 
the  enforcement  of  the  laws  of  the  commonwealth,  in  the  enforce- 
ment of  which  every  other  community  has,  in  contemplation  of 
law,  the  same  interest  as  the  city  of  Covington. 

4.  To  PREVENT   A   CITY    COUNCIL    FROM    MAKING    AN    UNAUTHOKIZED 

APPROPRIATION  OF  THE  CITY  REVENUES  an  injunction  is  the  proper 
remedy. 

A  writ  of  prohibition  is  directed  to  a  judicial  tribunal »  and  not 
to  a  legislative  body  such  as  a  city  council. 

R  P.  BRADSTREET  and  CLARK  A  SIMON  for  appeu^kts. 

1.  "  It  is  a  general  and  undisputed  proposition  of  law  that  a  municipal 
corporation  possesses  and  can  exercise  the  following  powers  and  no  oth- 
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en:  FM,  those  granted  in  express  words;  tecondy  those  necessarily  and 
&irly  implied  in  or  incident  to  the  powers  expressly  granted ;  thirds  those 
esKotial  to  the  declared  objects  and  purposes  of  the  corporation,  not 
amply  convenient,  but  indispensable."  (Dillon  on  Mun.  Cor.,  sec 
55.) 

2.  The  extradition  of  criminals  under  treaty  stipulations  is  provided 
for  by  act  of  congress.  (U.  S.  Be  v.  Stat  1027.)  This  duty  and  the 
expense  incurred  in  the  due  execution  thereof  are  imposed  on  the  fed- 
tni  government. 

S.  A  town  has  no  authority  to  tax  the  inhabitants  to  give  additional 
compensation  to  the  militia,  etc.  (Stetson  y.  Kempton,  18  Mass.  271; 
aee  also  Spanlding  v.  Lowell,  28  Pick.  71 ;  Gale  v.  Inhabitants  of  South 
Berwick,  51  Maine,  174;  21  Pa.  St.  391.) 

4.  As  there  is  no  other  adequate  remedy  an  injunction  must  be  held 
to  be  the  appropriate  remedy  in  this  case. 

McKEE  A  FINNELL  fob  appellees. 

1.  The  qaestion  presented  is,  whether  it  is  within  the  power  of  the 
city  of  Gbvington  to  make  an  appropriation  to  meet  expenses  and  costs 
incurred  in  securing  the  arrest  and  return  of  an  officer  who,  having 
fobbed  its  treasury  and  squandered  its  revenues,  had  fled  the  country. 
The  following  authorities  are  cited  in  support  of  the  proposition 
that  the  city  has  such  power:  Bridgeport  v.  Railroad  Co.,  15  Conn. 
475;  Dillon  on  Mun.  Cor.,  sec.  64,  p.  184;  Edgerton  v.  Municipality,  1 
La.  An.  435;  Lawlor  v.  Mayor,  Ac.  of  New  York,  6  Abbott  Pr.  B.  326; 
Clark  T.  Rochester,  24  Barb.  446. 

1  The  power  and  duties  of  the  City  Council  of  Covington  are  pre- 
ficribed  by  the  charter  as  follows : 

Article  2,  section  6  :•  **  The  council  shall  have  power  to  pass  all  need- 
ful by-laws  and  ordinances  for  the  due  and  effectual  administration  of 
right  and  justice  in  said  city."  .  .  "They  may  legislate  upon  all  sub- 
jects which  the  good  government  of  said  city  shall  require,  unless 
restrained  by  the  terms  of  the  charter  or  the  constitution  of  the  state, 
notwithstanding  the  legislature  may  have  enacted  laws  relating  to  the 
same."  (Sec  Railroad  Co.  v.  Mayor  of  New  York,  1  Hilton,  662.) 
3. "  We  have  been  unable  to  find  any  where  authority  denying  or  ques- 
tirjning  the  power  of  a  municipal  corporation  (which  has  power  to  pro- 
tect property  and  promote  the  welfare  of  its  inhabitants)  to  offer  a 
reward  or  to  incur  any  other  proper  or  needful  expense  for  the  detec- 
tion and  arrest  of  offenders  against  the  general  safety  of  its  people." 
(York  V.  Forscht,  28  Pa.  St.  391;  Crawshaw  v.  Roxbury,  7  Gray,  874; 
Dillon  on  Mun.  Cor.,  sec.  91,  p.  208.) 

4.  An  injunction  enjoining  the  collection  of  a  tax  should  be  granted 
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with  great  caution.  (Cooley  on  Taxation,  pp.  536,  537 ;  see  also  City 
Charter,  art.  9,  sec.  1,  p.  34,  and  art.  2,  sec.  6;  Broom's  Maxim.s 
664,  665.) 

JUDGE  COFER  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  citizeus  and  tax-payers  of  the 
city  of  Covington  to  enjoin  the  payment  of  a  reward  offered 
by  the  mayor  under  authority  of  a  resolution  of  the  city  coun- 
cil for  the  arrest  of  Smith  N.  Hawes,  city  treasurer,  who  was 
at  the  time  under  indictment  in  the  Criminal  Court  of  K^en- 
ton  County  for  forgery,  and  for  embezzlement  of  the  funds  of 
the  city,  and  also  to  enjoin  the  city  from  paying  the  expenses 
incurred  in  procuring  the  extradition  of  Hawes  from  the  Do- 
minion of  Canada. 

No  action  had  been  taken  by  the  council  at  the  time  of 

filing  the  petition  looking  to  the  appropriation  of  money  to 

pay  the  expenses   incurred  in  Hawes's   extradition,  and    no 

'  action  in  reference  to  the  payment  of  the  reward  for  his  arrest 

except  the  resolution  authorizing  the  mayor  to  offer  it. 

But  the  members  of  the  city  council  were  made  parties  to 
the  suit,  and  in  effect  admitted  they  intended  to  make  appro- 
priations to  pay  the  reward  and  the  expenses  incurred  in  arrest- 
ing Hawes  and  in  bringing  him  back  to  Kentucky,  and  w^e 
shall  treat  the  case  as  if  the  money  had  already  been  ordered 
to  be  paid. 

In  the  recent  case  of  Henderson  v.  Covington  we  had 
occasion  to  inquire  into  the  general  powers  of  the  governing 
bodies  of  municipal  corporations  to  use  the  corporate  funds 
and  we  there  held  in  substance  that  in  the  absence  of  express 
statutory  authority  they  can  only  expend  the  funds  of  the  cor- 
poration in  the  discharge  of  corporate  duties  or  obligations 
or  in  furtherance  of  the  objects  for  which  the  corporation  was 
created. 

In  it6  legal  aspect  the  crime  with  which  Hawes  was  charged 
was  not  a  crime  against  the  city  of  Covington  any  more  than 
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the  larceny  of  one's  goods  or  the  forging  of  his  name  is  an 
offense  against  him. 

The  offense  in  either  case  is  against  the  sovereign  authority 
and  not  against  the  individual  or  local  community.  It  is  not 
a  part  of  the  duty  of  a  municipal  corporation  as  such  to  bring 
to  justice  offenders  against  the  laws  of  the  state.  The  indi- 
vidual officers  are,  in  a  certain  sense,  officers  of  the  state  as 
well  as  of  the  municipality ;  the  state  may  require  them  to 
perform  duties  for  it,  and  may  authorize  its  legislature  or 
executive  to  offer  rewards  for  the  apprehension  of  persons 
who  offended  against  the  laws  of  the  state  within  the  local 
limits  of  the  municipality,  but  the  power  to  offer  such  rewards 
is  not  an  ordinary  corporate  power  or  incident  to  any  such 
power.  It  is  not  a  matter  in  which  the  local  public  have  an 
exclusive  or  peculiar  interest  as  distinguished  from  the  general 
public.  The  offender  when  arrested  must  be  tried  under  the 
laws  of  the  state  by  the  judiciary  of  the  state.  It  is  no  more 
or  less  an  offense  against  the  laws  of  the  state  because  the 
local  public  of  Covington  was  pecuniarily  injured  than  if  the 
same  injury  had  been  done  to  one  of  its  citizens  or  to  a  bank 
located  within  the  limits  of  the  city. 

Nor  can  the  consideration  that  the  vigorous  pursuit  by  the 
city  of  a  de&ulting  city  official  may  tend  to  deter  other  offi- 
cials from  like  conduct,  and  in  that  way  incidentally  benefit 
the  city,  be  recognized  as  sufficient  to  authorize  the  reward 
oftred  and  the  expenses  incurred  in  securing  Hawes's  return. 
The  question  before  us  is  one  of  power,  not  of  expediency; 
and  however  the  act  in  question  may  have  benefited  the  city, 
that  can  not  be  considered  except  to  the  extent  that  it  may 
tend  to  prove  that  the  act  done  was  within  the  scope  of  corpo- 
rate authority.  It  will  not  do  to  say  that  a  municipal  corpo- 
ration had  power  to  do  an  act  or  to  expend  the  city  revenue 
because  the  thing  done,  or  to  accomplish  which  the  fund  was 
expended,  can  be  shown  to  tend  in  some  degree  to  benefit  the 
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city.  Such  a  method  of  ascertaining  the  extent  of  the  powers 
of  corporate  bodies  would  expand  their  authority  far  beyond. 
legitimate  bounds.  Such  a  rule  has  not  been,  and  cau  not, 
be,  with  safety,  adopted.  No  power  can  be  implied  in  favor 
of  a  corporation  which  does  not  pertain  to  matters  of  a  local 
character,  matters  which  peculiarly  concern  the  local  public, 
and  without  which  those  local  afiaira  committed  by  the  state 
to  the  corporation  can  not  be  properly  attended  to.  It  has 
accordingly  been  held  that  a  town  can  not  expend  money 
except  for  the  objects  expressed  in  its  charter,  or  for  purposes 
necessarily  connected  with  those  objects.  (Bangs  v.  Snow,  1 
Mass.  187;  Stetson  v.  Kempton,  13  ibid.  271;  Gale  v.  South 
Berwick,  51  Me.  174.) 

In  Lee  v.  Trustees  of  Flemingsburg,  7  Dana,  28,  this  court 
intimated  a  similar  opinion. 

There  are  cases  in  which  rewards  offered  by  municipal 
authorities,  and  not  expressly  authorized  by  statute,  have  been 
held  to  be  legal  and  obligatory  upon  the  municipality.  (York 
V.  Forscht,  23  Pa.  St.  391 ;  Crawshaw  v.  City  of  Roxbury,  7 
Gray,  374.)  These  were  rewards  for  detecting  incendiaries  in 
the  municipality  of  York,  in  Pennsylvania,  and  Roxbury,  in 
Massachusetts. 

In  the  former  case  the  court  did  not  discuss  the  question 
of  the  power  to  offer  the  reward,  merely  remarking  "  that  it  is 
within  the  legitimate  province  of  the  burgesses  of  boroughs  to 
offer  rewards  for  the  detection  of  offenders  against  the  safety 
of  the  inhabitants.^'  In  the  latter  case  the  reward  was  for 
detecting  persons  who  should  thereafter  be  guilty  of  the  crime 
of  arson  within  the  limits  of  the  city;  a  simple  police  measure 
as  legitimate  as  the  employment  of  police  to  guard  the  inhab- 
itants and  their  property  against  violators  of  law. 

But  it  is  claimed  that  the  action  of  the  city  council  is 
authorized  by  section  6  of  the  charter  of  the  city  (Acts  1849^ 
50,  p.  243),  and  the  learned  chancellor  seems  to  have  based 
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his  judgment  upon  that  ground.  The  section  referred  to  reads 
as  follows: 

•*  The  council  shall  have  power  to  pass  all  needful  by-laws 
and  ordinances  for  the  due  and  effectual  administration  of 
right  and  justice  in  said  city  within  the  jurisdiction  of  the 
mayor's  court,  and  for  the  better  government  thereof.  They 
may  legislate  upon  all  subjects  which  the  good  government 
of  said  city  shall  require,  unless  restrained  by  the  terms  of 
the  charter  or  the  constitution  of  this  state,  notwithstanding 
the  legislature  may  have  enacted  laws  relating  to  the  same; 
they  may  afiSx  such  penalties  for  a  violation  of  such  ordi- 
nances, not  exceeding  $50,  as  they  may  deem  the  good  order 
and  welfare  of  the  city  shall  require."  This  section  relates 
only  to  penal  ordinances,  ordinances  relating  to  the  govern- 
ment of  the  city,  and  confers  no  authority  to  appropriate 
money  for  the  enforcement  of  the  laws  of  the  commonwealth 
and  in  the  enforcement  of  which  every  other  community  has 
in  contemplation  of  law  the  same  interest  as  the  city  of  Cov- 
ington. 

It  is  next  contended  that  the  remedy  by  injunction  will 
not  lie,  because  the  charter  provides  that  the  validity  of  ordi- 
nances shall  be  tried  by  writ  of  prohibition.  (Acts  1849-50, 
262.) 

An  order  appropriating  money  out  of  the  city  treasury  is 
not  an  ordinance  within  the  meaning  of  this'  provision.  The 
remedy  here  provided  can  only  be  invoked  by  one  against 
whom  a  proceeding,  under  an  ordinance,  is  pending  in  an 
inferior  court.  The  writ  of  prohibition  is  directed  to  a  ju- 
dicial tribunal  and  not  to  a  legislative  body  such  as  a  city 
ooancil.     (Bouvier's  Law  Die,  title  ^*  Prohibition.") 

Injunction  was  the  appropriate  remedy. 

Judgment  reversed,  and  cause  remanded  with  directions  to 
make  the  injunction  perpetual. 
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Case  85— PETITION   EQUITY— Nov.  28. 

Grigsby,  &c.  v.  Barr,  Sx. 

APPEAL    FBOM    MEADE    CIRCUIT    COURT. 

1.  All  proceedings  to  subject  property  of  kok-residentb,  not 

actually  summoned,  and  who  do  not  appear  to  the  action,  are  in 
derogation  of  the  common  law,  and  nothing  is  to  be  presumed  in 
favor  of  the  jurisdiction. 

2.  When  the  statute  provides  a  method  by  which  the  property  of  a 

non-resident  may  be  reached,  it  is  not  only  to  be  strictly  followed, 
but  it  must  be  followed  to  the  exclusion  of  any  other  method  not 
also  clearly  provided. 

The  Civil  Code  having  provided  a  method  for  tubjeding  the  property 
of  a  nonrtendent  to  the  payment  of  his  debts  due  upon  contract,  all 
laws  previously  enacted,  and  providing  any  other  manner  of  pro- 
ceeding, are  repealed  by  section  875  thereof.  . 
8.  The  property  of  a  non-resident  can  not  be  subjected  when  there 
is  no  service,  no  appearance,  no  attachment,  and  no  lien  asserted. 

4.  A  VOID  JUDGMENT  TO  SELL  LAND  OF  NON-RESIDENT  WAS  RENDERED, 

IN  THIS  CASE,  wherein  the  plaintiff,  in  his  petition,  set  up  his  debt 
against  the  non-resident,  described  the  land,  and  prayed  for  the  sale 
thereof,  etc.  There  being  no  service,  no  appearance,  and  no  attach- 
ment, the  judgment  ordering  the  sale  was  void. 

5.  A  VOID  JUDICIAL  OR  EXECUTION  SALE  CONFERS  NO  RIGHT  tO  the  thing 

sold,  and  one  holding  under  such  a  sale  can  not  deny  the  title  of  the 
party  against  whom  such  void  proceedings  were  had. 

6.  Failure  to  allege  a  right  to  possession  is  cured  by  aksweb 

AND  JUDGMENT,  when  the  title,  set  up  by  the  defendant,  is  the 
same  as  that  asserted  by  the  plaintiff.  In  this  case  the  defendant 
claimed  under  a  sale  made  under  a  void  judgment  against  the 
plaintiff. 

7.  The  pxtrchaser  at  a  sale  made  under  a  void  judgment  does  not 

acquire  a  lien  on  the  thing  sold,  by  virtue  of  his  purchase,  for  the 
amount  of  the  debt  paid  by  the  sale. 

JOHN  C.  WALKER  for  appellants. 

1.  When  the  petition  describes  the  land  of  a  non-resident,  sets  up  a 
debt  against  him,  and  prays  a  sale  of  the  land  to  satisfy  his  debt,  it  is  a 
proceeding  in  reniy  and  the  court  has  jurisdiction  to  adjudge  the  sale  of 
the  land  without  summons,  appearance,  or  attachment  (Borer  on  Judi- 
cial Sales,  sees.  77,  466;  4  Wend.  463;  4  Ind.  468;  9  Texas,  504;  4  lowa^ 
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77;  1  Peters,  340;  41  Ala.  26;   Benningfield  v.  Beed,  8  B.  Mon.  105; 
GrigDon  v.  Astor,  2  How.  319.) 

2.  The  Code  does  not  make  an  attachment  necessary  or  provide  that 
&o  attachment  is  the  only  mode  by  which  a  non-resident's  property  may 
be  subjected.  Tbe  old  statutes  under  which  such  proceedings  were  had 
were  not  repealed  by  the  Code. 

3.  Title  acquired  by  decretal  sale  is  not  affected  by  a  reversal  of  the 
jadgment  of  sale  for  irregularity  or  error  in  the  proceedings  (Borer  on 
Judicial  S&lea,  sec.  138,  note  4;  Gray  v.  Brignardello,  1  Wall.  634),  and 
consequently  the  purchaser  at  a  decretal  sale  gets  a  good  title  although 
there  may  be  irregularities  or  errors  in  the  proceedings. 

4.  An  attachment  is  merely  ancillary,  and  is  not  necessary  to  confer 
jurisdictioD  on  the  court  when  the  petition  identifies  the  property  sought 
to  be  subjected  by  the  judgment  therein  prayed  for. 

JUDGE  HINES  delivered  the  opinion  of  the  court. 

On  the  25th  of  January,  1861,  Wm.  R.  Grigsby  instituted 
suit  against  appellees  in  the  Meade  Circuit  Court  to  recover 
the  sum  of  $100  for  services,  as  an  attorney,  alleged  to  have 
been   performed   for  appellees.      The   petition   alleged  that 
appellees  were  non-residents  of  Kentucky,  the  owners  of  a 
certain  tract  of  land  in  Meade  County,  and  asked  for  an  at- 
tachment to  be  levied  on  the  land  and  for  a  sale  of  a  sufficient 
amonnt  thereof  to  pay  his  debt.     A  warning-order  was  made, 
but   no   attachment  was  ever  issued  or  served  on  the  land. 
The  court  on  April  24,  1861,  decreed  the  sale,  and  Wm.  A. 
Hill  became  the  purchaser  of  the  tract  of  land  of  about  six 
hundred  acres  for  $138.78,  the  amount  of  the  debt,  interest, 
and  costs.     In  1863  a  deed  was  made  by  order  of  court  to 
Wm.  A.  Hill.     Hill  subsequently  sold  five  hundred  acres  of 
the  land  to  Haynes,  and  Haynes  sold  to  John  C.  Walker,  and 
pat  him  in  possession. 

On  the  4th  day  of  November,  1867,  more  than  five  years 
after  the  decree  of  sale  in  the  case  of  Grigsby  against  ap- 
pelleeSy  they  brought  this  suit  in  the  Meade  Circuit  Court 
against  Wm.  A.  Hill,  Wm.  R.  Grigsby,  and  John  C.  Walker 
to   recover  the  land.      Appellees,  having  compromised  with 
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Hill^  obtained  judgment  against  Walker  for  the  five  hundred 
acres  of  land  held  by  him,  and  for  their  costs,  but  the  court 
adjudged  that  Walker  be  substituted  to  the  claim  of  Grigsby 
against  the  appellees,  and  that  so  much  of  this  land  as  might 
be  necessary  should  be  sold  to  pay  that  amount.  From  the 
judgment  against  Walker  he  and  Grigsby  appeal,  and  from 
so  much  of  the  judgment  as  is  rendered  against  appellees  in 
fevor  of  Walker  they  pray  a  cross-appeal. 

The  principal  question  presented  is,  is  the  judgment  ren- 
dered in  favor  of  Grisby  against  appellees  and  under  which 
Hill  purchased  void  or  only  voidable?  The  position  assumed 
by  appellees  is  that  the  judgment  is  void  for  want  of  jurisdic- 
tion in  the  court  rendering  it.  If  the  court  had  jurisdiction 
of  the  persons  and  of  the  subject-matter,  the  judgment  can 
not  be  assailed  collaterally,  no  matter  how  irregular  the  pro- 
ceedings may  have  been,  but  if  there  was  no  such  jurisdiction 
the  judgment  is  a  nullity  and  must  be  entirely  disregarded. 

Section  449  of  the  Civil  Code  of  1854  reads : 

"No  lien  on  the  property  of  a  defendant  constructively 
summoned  shall  be  created  otherwise  than  by  an  attachment 
.     .     .     or  by  judgment." 

Section  450  provides : 

"  No  personal  judgment  shall  be  rendered  against  a  defend- 
ant constructively  summoned,  or  summoned  out  of  this  state, 
.     .     .     and  who  has  not  appeared  in  the  action." 

Section  221  authorizes  an  attachment,  in  an  action  to  re- 
cover money,  against  the  property  of  a  non-resident. 

It  appears  from  these  sections  that  there  can  be  no  personal 
judgment  against  one  constructively  summoned  and  who  has 
not  appeared  in  the  action,  and  that  there  can  be  no  lien  on 
the  property  of  one  thus  summoned  except  it  be  created  by- 
attachment  or  by  judgment.  An  attachment  is  expressly 
authorized  for  the  security  of  the  claim  sued  for,  and  a  per- 
sonal judgment  expressly  inhibited. 
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But  for  the  words  "  or  by  judgment/*  contained  in  the 
449th  section  of  the  Code,  no  question  could  have  arisen  as  to 
the  power  to  render  a  judgment  binding  the  property  of  a 
non-resident  constructively  summoned^  and  who  does  not  ap- 
pear in  the  action,  otherwise  than  by  the  method  prescribed  in 
section  221,  or  by  proceedings  to  enforce  a  lien  for  purchase- 
money  or  a  lien  secured  by  mortgage.     It  is  insisted  that  these 
words  enlarge  the  field  of  operation  and  permit  the  property 
of  a  non-resident  to  be  subjected  by  reference  in  the  petition 
to  its  existence  within  the  jurisdiction  and  by  a  prayer  for  sale 
for  that  purpose.     To  this  construction  we  are,  for  many  rea- 
sons, not  inclined  to  yield.     The  proceeding  by  attachment 
is  a  method  expressly  provided  in  the  Code  while  the  manner 
of  proceeding  insisted  upon  here  has  no  warrant  except  by 
doubtful  construction  from  the  use  of  the  words  mentioned. 
All  proceedings  to  subject  the  property  of  non-residents 
not  actually  served,  and  who  do  not  appear  to  the  action,  are 
in  derogation  of  the  common  law,  and  nothing  is  to  be  pre- 
sumed in  favor  of  the  jurisdiction.    When  the  statute  pro- 
vides a  method  by  which  the  property  may  be  reached  it  is 
not  only  to  be  strictly  followed,  but  it  must  be  followed  to 
the  exelufiion  of  any  other  method  not  also  clearly  provided. 
Before  an  attachment  can  be  issued  the  plaintiff  is  required 
to  give,  as  an  indemnity  to  the  defendant,  bond  in  double  the 
amount  of  the  debt,  and  when  this  is  done  no  mere  irregu- 
larity in  the  proceedings,  which  would  authorize  a  reversal 
of  judgment  of  sale,  can  affect  the  title  of  the  purchaser. 

If  the  proceeding  might  be  had,  as  in  this  instance,  with- 
out bond  or  attachment,  the  defendant  might  appear  and  open 
the  judgment,  and  conclusively  show  that  he  was  not  indebted 
to  the  plaintiff  in  any  sum  whatever ;  that  the  pretended  claim 
was  without  foundation  in  fact,  and  although  the  plaintiff 
may  be  insolvent,  yet  the  title  of  the  purchaser  under  the  de- 
cree would  be  good,  and  the  plaintiff  without  remedy.     We 


334  BUSH'S  REPOKTS.  [vol.  xiv. 

GrigBby,  &c.  v.  Barr,  Ac 

can  not  believe  that  the  legislature  intended  to  offer  sixoh 
facilities  for  fraud  and  to  sanction  such  injustice.  In  support 
of  this  view  we  have  the  sanction  of  this  court  in  Peters, 
guardian  v.  Conway,  4  Bush,  hereafter  cited,  and  of  the  leg^ 
islature  that  adopted  the  Code  of  1877,  containing  the  same 
provisions,  on  this  point,  as  the  Code  of  1854,  thereby  approv- 
ing the  construction  given  in  the  Peters-Conway  case. 

Mr.  Justice  Miller,  in  Cooper  v.  Reynolds,  10  Wallace,  319, 
speaking  of  similar  provisions  in  the  Code  of  Tennessee,  says : 

"Now,  in  this  class  of  cases,  on  what  does  the  jurisdiction 
of  the  court  depend  ?  It  seems  to  us  that  the  seizure  of  the 
property,  or  that  which,  in  this  case,  is  the  same  in  effect,  the 
levy  of  the  writ  of  attachment  on  it,  is  the  one  essential  re- 
quisite to  jurisdiction,  as  it  unquestionably  is  in  proceedings 
purely  in  rem.  Without  this  the  court  can  proceed  no  further  • 
with  it  the  court  can  proceed  to  subject  that  property  to  the 
demand  of  the  plaintiff.  If  the  writ  of  attachment  is  the  la^r- 
ful  writ  of  the  court,  issued  in  proper  form  under  the  seal  of 
the  court,  and  if  it  is  by  the  proper  officer  levied  upon  pro{>- 
erty  liable  to  the  attachment,  when  such  writ  is  returned  into 
court,  the  power  of  the  court  over  the  res  is  established. '* 

This  court,  in  Peters,  guardian,  &c.  v.  Conway,  4   Bush, 
565,  in  construing  these  sections  of  the  Code,  held  that   the 
right  to   subject  the   property  of  a   non-resident  depended 
upon  whether  there  had  been  an  attachment  properly  issued 
levied,  and  returned. 

In  Brownfield  v.  Dyer,  7  Bush,  507,  we  have  held  that  "  In 
all  proceedings  upon  constructive  service  the  provisions  of  the 
Code,  regulating  the  same,  must  be  literally  followed.  Nothing 
short  of  a  substantial  compliance  with  every  prerequisite  will 
give  the  court  jurisdiction  of  the  property  sought  to  be  sub- 
jected to  the  payment  of  the  plain  tiff  ^s  claim." 

We  think  it  clear  that  neither  the  Code  nor  the  analo^es 
of  the  law  will  permit  the  property  of  a  non-resident,  con- 
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structively  summoned,  to  be  taken  for  the  satisfaction  of  a 
claim,  when  there  is  no  actual  seizure  of  the  property  and  no 
hen  asserted.  In  this  instance  there  is  nothing  more  than  a 
general  description  of  the  land  in  the  petition,  and  for  more 
specific  description  reference  is  made  to  a  deed  said  to  be  filed 
in  tJie  case. 

Neither  the  person  nor  the  property  of  one  not  within  the 
limits  of  the  sovereignty  can  be  affected  or  in  any  way  bound 
except  in  strict  conformity  to  the  law  of  such  sovereignty 
made  in  reference  to  and  for  the  purpose  of  conferring  such 
jurisdiction. 

Appellants  insist  that  appellees  have  not  shown  title  in 
themselves,  and  ought  not,  for  that  reason,  to  recover  the  land. 
This  position  is  certainly  not  tenable  in  the  light  of  the  facts 
as  presented  in  the  record.  Walker  has  no  color  of  title  to 
any  part  of  the  land.  He  claims  through  Hill,  who  claimed 
title  from  appellees  through  his  purchase  at  decretal  sale,  in 
the  suit  of  Grigsby  against  appellees.  Besides,  there  is  suffi- 
cient evidence  in  the  record  to  justify  the  court  in  finding  that, 
as  against  appellants,  the  title  of  appellees  is  good.  It  might 
not  be  inappropriate  to  say  that  appellant  Walker  is  scarcely 
in  an  attitude,  for  another  reason,  to  assert  title  in  himself. 
He  appears  to  have  been  the  attorney  for  Grigsby  in  his  suit 
against  appellees,  and  to  have  sworn  to  the  petition,  which 
alleges  that  the  title  to  the  land  was  in  appellees.  This  may 
not  operate  as  an  estoppel,  but  it  is  certainly  a  strong  circum- 
stance, going  to  show  that  appellees  were  the  owners  of  the 
land  in  controversy. 

If^  as  we  conclude,  the  judgment  for  the  sale  of  the  land 
was  a  nullity  for  want  of  jurisdiction,  neither  Grigsby  nor 
Walker  take  any  thing  under  it,  and  therefore  the  judgment 
of  the  court,  directing  appellees  to  pay  to  Walker  the  money 
which  is  claimed  to  be  due  from  appellees  to  Grigsby,  and 
giving  a  lien  upon  the  land  to  enforce  its  payment,  is  clearly 
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erroneous.  Grigsby's  claim,  whatever  it  may  be,  occupies  tlie 
position  of  never  having  been  litigated  or  brought  to  judg- 
ment. The  first  proceedings  for  his  judgment  being  void, 
there  was  nothing  in  the  pleadings  in  the  case,  now  being 
considered,  to  authorize  a  judgment  for  any  sum  of  money  in 
favor  of  Grigsby  or  Walker  against  the  appellees. 

We  perceive  no  reversible  error  in  the  judgment  for  costs 
against  appellant  Walker.  He  was  a  joint  defendant  with  Sill, 
occupied  and  claimed  the  land  in  controversy,  and  in  the  main 
appears  to  have  been  the  principal  cause  of  the  accumulation 
of  costs,  as  Hill  abandoned  his  claim  and  paid  appellees  for 
the  land  held  by  him. 

Wherefore  the  judgment  is  affirmed  on  the  appeal  oF 
Walker  and  Grigsby,  and  reversed  on  the  cross-appeal  of 
appellees,  and  cause  remanded  with  directions  for  further 
proceedings  in  conformity  with  this  opinion. 

Judge  Gofer  not  sitting  in  this  case. 

To  THE  PETmON  OP  APPELLANTS*  COUNSEL  FOK  A  BEHEAKING  JTjI>OE 
HINES  DELIVERED  THE  FOLLOWING  RESPONSE  OF  THE  COURT  : 

It  is  insisted  that  the  court  should  grant  a  rehearing   in 
this  case: 

First,  because  the  petition  does  not  specifically  allege  th&t. 
appellees  are  entitled  to  the  possession  of  the  land  sought  t>o 
be  recovered. 

The  allegation  is  that  appellees  "  are. the  owners  of  the  land  *^ 
followed  by  the  prayer  "that  the  defendant  may  be  adjudg^<l 
to  surrender  up  the  land  to  them."      The  answer  denies  tit:Ie 
in  appellees,  and  claims  title  in  appellant  Walker,  aequir^e^l 
by  purchase  from  Haynes,  who  was  Hill's  vendee.     Ther^     ig^ 
no  claim  by  Walker  to  any  right  to  possession,  except  staoli 
as  follows  as  incidental  to  the  fee.     It  is  not  assigned  as  en-x>T» 
that  the  court  below  adjudged  a  delivery  of  possession  in  acidi-. 
tion  to  holding  that  the  title  is  in  appellees,  nor  was  the 
tion  made  by  counsel  on  the  original  bearing.     It  is  now^ 
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late  to  make  it  in  this  court.  On  the  issue  presented  by  the 
pleadings,  and  from  the  proof,  it  appears  that  the  decree  for 
possesion  followed  as  an  incident  to  the  title,  which  was  ad- 
judged to  be  in  appellees.  There  may  be  a  right  to  possession 
where  there  is  no  title,  but  a  failure  to  allege  in  the  petition  a 
right  to  possession  is  cured  by  the  answer  and  judgment,  whea 
there  is  no  other  claim  than  title  set  up  by  defendant.  (Wil- 
son V.  Hunt's  adm'r,  6  B.  Mon.  380;  1  Chitty  on  Pleadings^ 
673;  Louisville  &  Portland  Canal  Company  v.  Murphy,  & 
Bush,  530.) 

Secondly,  it  is  claimed  that  appellees  do  not  show  title  ia 
themselves,  and  therefore  have  no  right  to  recover. 

The  answer  of  Walker  does  not  pretend  to  assert  any 
title  except  such  as  was  acquired  by  his  purchase  from 
Haynes,  who  purchased  from  Hill.  Hill's  deposition  shows 
conclusively  that  he  had  no  title  except  such  as  he  may  have 
acquired  under  the  decretal  sale  in  the  case  of  Grigsby  v. 
Barr  et  al.  He  says  that  before  he  entered  upon  and  took 
possession  of  the  land  it  was  agreed  between  Haynes  and 
himself  that  in  case  Haynes  became  agent  for  the  land  he 
would  sell  it  to  him,  and  that  he  took  possession  under  this 
agreement,  but  that  subsequently  he  purchased  it  under  the 
decree  in  the  case  of  Grigsby  v.  Barr  et  al.  He  does  not 
claim  to  have  entered,  asserting  title  in  himself,  but  expressly 
recognizing  title  in  appellees;  nor  does  he  pretend  to  have 
acquired  any  other  title  than  such  as  was  obtained  by  the 
decretal  sale.  Such  are  the  facts  as  they  appear  from  the 
deposition,  and  there  is  nothing  in  the  evidence  substantially 
in  conflict  therewith.  It  will  be  observed  that  Walker,  in 
person,  cross-examined  this  witness  and  did  not  question  him 
as  to  the  source  of  his  title,  notwithstanding  the  allegations 
of  the  petition  setting  up  the  fact  that  Hill  had  no  other  title 
to  the  land  than  such,  if  any,  as  was  acquired  by  the  purchase 
mentioned.  The  petition  appears  to  proceed  upon  the  idea 
Vol,  XIV.— 23 
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that  this  court  had  held  that  the  conduct  of  Walker,  in 
connection  with  the  case  of  Grigsby  v.  Barr  et  al.,  operated 
to  estop  him  from  denying  the  title  of  appellees.  Reference 
to  the  opinion  will  show  that  it  was  not  intended  that  such  an 
inference  should  be  drawn,  but  the  fact  was  mentioned  as  a 
circumstance  tending  to  show  title  in  appellees.  But  whether 
that  fact  be  considered  by  the  court  or  not,  is  immaterial. 
The  evidence  of  title  is  complete  to  sustain  the  judgment  of 
the  court  below,  and  in  fact  is  conclusive,  at  least  so  far 
as  Walker  is  concerned.  He  does  not  occupy  the  attitude 
of  one  having  possession  and  claiming  under  color  of  title 
derived  through  a  person  not  in  privity  of  title  with  the  party 
seeking  to  recover.  In  such  a  case  the  plaintiff  must  recover 
on  his  own  title.  But  when  one  has  been  in  possession, 
claiming  title  and  exercising  acts  of  ownership,  he  may  re- 
cover on  proof  of  those  facts  and  of  a  wrongful  entry  by 
the  defendant  who  exhibits  no  title.  Walker  occupies  an 
attitude  no  more  favorable  than  would  Hill,  through  whom 
he  claims.  (Sowder  v.  McMillan,  4  Dana,  463.)  Whatever 
evidence  of  title  would  authorize  a  recovery  against  Hill 
will  be  sufficient  for  recovery  against  one  claiming  through 
him.  A  void  judicial  or  execution  sale  confers  no  right  to 
the  thing  sold,  and  one  holding  under  such  sale  is  a  tres- 
passer.    (Addison  v.  Crow,  5  Dana,  281.) 

The  record  exhibits  a  conveyance  from  the  commissioner 
of  the  Meade  Circuit  Court  to  appellees,  the  deed  from  the 
commissioner  to  Hill,  and  from  Hill  to  Haynes,  and  bond  for 
title  from  Haynes  to  Walker. 

Even  where  there  is  no  evidence  of  title  whatever,  a  pre- 
sumption of  title  will  be  entertained  in  favor  of  the  first  pos- 
sessor. (Fowke  V.  Darnall,  5  Litt.  317;  Bodley  v.  McChord, 
4  J.  J.  Mar.  477 ;  Major  v.  Deer,  4  J.  J.  Mar.  589.) 

Thirdly,  it  is  contended  that  the  court  has  full  jurisdic- 
tion, without  levy  of  attachment,  to  subject  the  land  by  equi- 
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table  proceedings  under  the  act  of  1827  (Stat.  Laws,  vol.  1,  p. 
98,  and  the  amendments  thereto,)  which,  it  is  contended,  was 
expressly  continued  in  force  by  section  4  of  the  Civil  Code 
of  18M.     That  section  reads : 

**  The  plaintiff  may  prosecute  his  action  by  equitable  pro- 
ceedings in  all  cases  where  courts  of  chancery,  before  the 
adoption  of  this  Code,  had  jurisdiction ;  and  must  so  proceed 
in  all  cases  where  such  jurisdiction  was  exclusive." 

We  are  of  the  opinion  that  this  provision  was  intended 
only  to  preserve  the  distinction  between  proceedings  at  law 
and  in  equity,  and  not  to  grant  jurisdiction.  Where  the  right 
to  relief  is  given  by  the  law,  this  section  designates  the  tri- 
bunal in  which  that  relief  shall  be  sought,  and  determines 
whether  the  proceedings  shall  be  in  equity  or  may  be  at  law. 

Section  875  of  the  same  Code  provides,  "All  statutes  and 
laws  heretofore  in  force  in  this  state,  in  any  case  provided  for 
by  this  Code,  or  inconsistent  with  its  provisions,  are  hereby 
repealed  and  abrogated,"  etc. 

As  we  have  stated  in  the  opinion,  the  Code  having  pro- 
vided a  method  for  subjecting  the  property  of  a  non-resident 
to  the  payment  of  his  debts  due  upon  contract,  all  laws  pre- 
viously enacted,  and  providing  any  other  manner  of  proceed- 
ing, are  repealed  by  the  section  of  the  Code  last  quoted. 

Chapter  1,  title  10  of  the  Code  does  not  by  implication 
recognize  the  act  of  1827  as  being  in  force.  The  provisions 
of  that  chapter  may  well  apply  in  a  proceeding  to  foreclose  a 
mortgage  or  to  enforce  a  lien,  they  being  in  the  nature  of 
proceedings  in  rem. 

In  every  instance  where  the  Code  provides  a  method  of 
procedure  it  is  to  be  taken  as  exclusive  of  all  others.  It 
was  the  intention  to  present  a  complete  system  of  practice,  and 
whatever  its  defects,  they  can  be  remedied  only  by  the  legis- 
lative department.     (Broaddus  v.  Broaddus,  10  Bush,  308.) 

Petition  overruled.     Judge  Cofer  not  sitting  in  this  case. 
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Case  86— INDICTMENT— October  16. 

Kennedy  v.  Commonwealth. 

APPEAL    FBOM    OABRABD    CIRCUIT    COURT. 

1.  Errors  not  subject  to  exceptions  in  the  lower  court  CAm  jsror 

BE  CONSIDERED,  OF  made  grounds  for  reversal  in  the  Ooiirt  o£  Ap> 
peals.  (Grim.  Ckxle,  sees.  280,  281,  340 ;  Terrell  v.  Ck>mmon wealth., 
13  Bush,  246.) 

2.  Irreoularities  in  summoning  petit  jurors — on  account  of   the 

manner  in  which,  or  the  persons  by  whom,  they  were  summoned 

are  waived  by  failure  to  object  until  after  verdict. 

3.  Objections  to  juror,  because  he  was  an  alien,  or  because  he   had 

expressed  the  opinion  that  the  accused  was  guilty,  being  made  for 
the  first  time  in  the  motion  for  a  new  trial,  if  the  court  erred  in 
overruling  the  motion,  such  error  was  not  subject  to  exception,  and 
therefore  is  no  ground  for  reversal.  (Grim.  Code,  sees.  281,  282, 
340;  Terrell  v.  Gommon wealth,  13  Bush,  246.) 

4.  The  Court  of  Appeals  shall  reverse  "  for  any  error  of  j^jlvt 

to  the  defendant's  prejudice,  appearing  in  the  RBOOM>.*' 
(Grim.  Code,  sec.  840.) 

This  only  applies  to  such  errors  as  the  party  had  a  ri^ht  to 
manifest  by  bill  of  exceptions,  and — 

As  a  bill  of  exceptions,  not  only  not  authorized,  but  ezpreaalv 
prohibited  by  law,  is  no  part  of  the  record,  an  error  in  respect   to 
any  of  the  matters  which,  under  section  281,  can  not  be  excepted 
to,  is  not  an  error  "appearing  on  the  record"  within  the  mean- 
ing of  section  340. 
6.  Alleged  errors  in  not  keeping  the  jury  together,  and    in 
permitting  the  attorney  for  the  Commonwealth  to  go  out  of    the 
record  to  make  statements  concerning  the  character  of  the  accixaed 
in  his  argument  before  the  jury,  being  objected  to  for  the  first  time 
in  a  motion  for  a  new  trial,  can  not  be  considered  by  the  Court  of 
Appeals. 
6.  Oral  declarations  by  the  circuit  judge,  in  relation  to  the  flisri^t 
of  the  accused,  and  the  admission  of  evidence  in  reference  thereto 
set  forth  in  the  opinion  of  the  court  herein,  did  not  operate  to  the 
prejudice  of  the  accused. 

Such  oral  declarations,  not  being  excepted  to  at  the  time 
not  be  considered  by  the  Court  of  Appeals,  even  if  they  had 
to  the  prejudice  of  the  accused. 
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Bui  it  is  the  safer  course  for  the  judge  to  refrain  from  giving  reasons^ 
in  the  presence  of  the  jury,  for  decisions  upon  questions  which  may 
by  pottdbility  prejudice  the  rights  of  either  party. 

Coppage  v.  Commonwealth,  3  Bush,  533,  is  distinguished  from  this 
case  as  to  the  matter  above  indicated. 

7.  To  REBUT    THE    INFERENCE   OF   GUILT  WHICH    MIGHT   ARISE   FROM 

PROOF  OF  FLIGHT,  it  was  competent  for  the  accused  to  show  such 
danger  as  could  not  have  been  readily,  efficiently,  and  with  entire 
safety,  provided  against  by  the  accused,  either  by  his  own  act,  or 
through  the  instrumentality  of  the  officers  of  the  law.  But  it  was 
not  competent  for  him  to  show  that  his  escape  was  prompted  by 
apprehensions  of  danger  to  his  health  from  the  condition  of  the 
jail  to  which  he  was  being  conducted  at  the  time  he  made  his 


3.  Malice  and  aforethought  are  both  necessary  to  constitute  murder. 
Instructions  otherwise  proper  were  not  rendered  erroneous  be- 
cause the  words  malice  and  aforethought  were  defined  separately. 

9.  The  plea  of  self-defense  can  not  be  sustained  without  the 

existence  at  the  time  of  the  homicide  of  an  apparent  present  neces- 
sity for  the  slayer  to  strike  for  his  own  protection.  (Dupree  v. 
State,  33  Ala.  380.) 

/n  reference  to  self-defense  the  jury  were  properly  instructed  in  this 
case  that  if  they  believed  from  the  evidence  that  the  defendant,  at 
the  time  he  killed  £.  D.  Kennedy,  believed  and  had  reasonable 
grounds  to  believe  that  he  was  then  in  danger  of  losing  his  life  or 
of  suffering  great  bodily  harm  at  the  hands  of  E.  D.  Kennedy,  then 
the  law  permitted  him  to  use  such  means  as  were  necessary  to  pro- 
tect himself  from  the  impending  danger,  even  to  the  taking  of  said 
Kennedy's  life. 

10.  Philips  V.  Commonwealth,  2  Duvall,  328;  Young  v.  Same, 
6  Bush,  312;  Bohannon  v.  Same,  8  Bush,  486,  are  discussed  and 
coDKtrued  so  as  to  harmonize  with  the  decision  herein  as  to  self- 
defence. 

11.  A  WITNBBS  CAN  NOT  BE  CROSS-EXAMINED  AS  TO  ANY  FACT  WHICH 

IS  COLLATERAL  AND  IRRELEVANT,  merely  for  the  purpose  of  con- 
tradicting him  by  other  evidence,  if  he  should  deny  it,  and  thereby 
to  discredit  his  testimony.  (Cornelius  v.  Commonwealth,  15  B. 
Mod.  639;  Starkie  on  Ev.,  10th  ed.  200.) 

12.  If  a  QUESTION  AS  TO  A  COLLATERAL  FACT  BE  PUT  TO  A  WITNESS 

FOB  THE  PURPOSE  OF  CONTRADICTING  HIS  TESTIMONY,  his  answer 

moat  be  taken  as  conclusive,  and  no  evidence  can  be  afterward 
admitted  to  contradict  it  (Starkie  on  Ev.,  10th  ed.  201 ;  AVharton 
on  Ev.,  sec.  651 ;  Seavy  v.  Dearborn,  19  N.  H.  355 ;  Combs  v.  Win- 
chester, 39  N.  H.  17,  18 ;  Nation  v.  The  People,  6  Parker,  261 ; 
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Hildeburn  v.  Curran,  65  Pa.  St  59 ;  Harper  v.  R.  R  Co.,  47  Mo. 
567;  Commonwealth  v.  Mooney,  110  Mass.  99.) 
13.  Cross-examinatiox  as  to  collateral  and  irrelevant  matter 
being  erroneously  alu>wed  in  this  case  is  made  ground  of 
reversal. 

A  witness  for  the  accused  having  testified  to  facts  deemed 
important  to  the  defense,  on  cross-examination,  and  against  the 
objection  of  the  accused,  was  required  to  answer  if  he  did  not,  the 
night  of  and  next  morning  after  the  killing,  say  to  C  that  it  was  an 
unprovoked  murder,  etc.,  and  say  to  S  that  it  was  an  awful  murder, 
etc.,  which  questions  being  in  effect  answered  in  the  negative,  the 
prosecution  was  erroneously  permitted,  against  the  objections  of  the 
accused,  to  contradict  the  witness,  and  prove  by  C  and  S  that  he 
did  make  the  statements  inquired  about. 

By  permitting  the  witness  to  be  contradicted  the  circuit  court 
erroneously  permitted  the  prosecution  to  prove  and  make  evidence, 
of  the  opinion  of  the  witness,  that  the  killing  was  an  unprovoked 
murder,  an  awful  murder. 

14.   As  TO  WHAT  LICENSE  MAY  BE  USED  IN  CROSS-EXAMINATIONS  in  Order 

to  test  the  memory,  capacity,  or  veracity  of  a  witness,  see  opinion 
herein. 
15.  The  Court  of  Appeals  can  not  speculate  on  the  effect  of 
INCOMPETENT  EVIDENCE,  which  may  have  had  an  important  bear- 
ing upon  the  mind  of  the  jury.  It  is  enough  for  it  to  know  it  was 
wrong  and  may  have  operated  to  the  prejudice  of  the  appellant 
(Coppage  V.  Commonwealth,  3  Bush,  532.) 

R  M.  ife  W.  O.  BRADLEY,  T.  P.  HILL,  W.  G.  WELCH,  and  M.  C. 

SAUFLEY  FOR  APPELLANT. 

THOS.   E.  MOSS,  ATTORNEY-GENERAL,  AND  C.  A.  &  P.  W.  HARDEN 
FOR  APPELLEE. 

Briefs  of  counsel  on  both  sides  have  been  misplaced. 

JUDGE  COFER  delivered  the  opinion  of  the  court. 

Having  been  convicted  of  the  murder  of  E.  D.  Kennedy, 
and  adjudged  to  be  confined  in  the  penitentiary  for  the  bal- 
ance of  his  natural  life,  the  appellant  has  appealed  to  this 
court  for  a  reversal  of  that  judgment. 

Numerous  grounds  are  relied  upon  for  reversal,  which  we 
proceed  to  notice  seriatim: 

1.  For  some  reason,  not  disclosed  by  the  record,  the  jurv, 


VOL  xiv.J  SEPTEMBER  TERM,  1878.  343 

Kennedy  v.  Commonwealtb. 

by  which  the  appellant  was  tried^  was  not  summoned  by  the 
sheriff  of  the  county^  but  by  James  N.  Denny^  who  is  styled 
''special  sheriff/'  and  his  assistants  E.  W.  Harris  and  W.  A. 
Arnold. 

Section  193,  Criminal  Code,  provides  that  "  The  court  may, 
for  safficient  cause,  designate  some  other  officer  or  person  than 
the  sheriff  to  summon  petit  jurors,  the  officer  or  person  desig- 
nated being  first  duly  sworn  in  open  court  to  discharge  the 
duty  fiiithfully  and  impartially.'^ 

The  record  does  not  contain  an  order  showing  that  Denny 
or  either  of  his  assistants  was  designated  to  summon  jurors 
in  the  case,  but  it  does  contain  an  entry  showing  that  they 
''took  the  oath  prescribed  by  law  in  regard  to  summoning 
jurors  in  this  case  "  for  the  term. 

No  objection  was  made  before  verdict  on  account  of  the 

manner  in  which,  or  the  persons  by  whom,  the  jurors  were 

summoned.     There  is,  we  think,  enough  in  the  record  to  show 

that  the  person  named  as  special  sheriff  and  his  assistants 

were  designated  by  the  court  to  summon  the  jury,  and  as  the 

appellant  and  his  counsel  must  have  known  by  whom  the  jury 

was  sammoned,  and  by  what  authority  the  persons  summoning 

the  jury  acted,  and  failed,  until  after  the  verdict,  to  make  any 

objection  to  the  jury  on  that  ground,  any  irregularity  in  that 

respect  was  waived. 

2.  Among  other  grounds  for  a  new  trial  it  was  alleged  that 
one  of  the  jurors  was  an  alien,  and  that  another,  before  being 
accepted,  had  formed  and  expressed  the  opinion  that  the  appel- 
lant was  guilty,  and  that  neither  the  appellant  nor  his  counsel 
knew  of  the  disqualification  of  either  of  said  jurors  until  after 
verdict. 

The  court  made  no  decision  in  regard  to  these  jurors,  or 
either  of  them,  until  it  came  to  pass  on  the  motion  for  a  new 
trial,  and  any  error  the  court  may  have  committed  in  its  ruling 
in  respect;  to  them  was  in  overruling  that  motion. 
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The  decision  of  the  court  upon  a  motion  for  a  new  trial  is 
not  subject  to  exception.  (Sec.  281,  Crim.  Code ;  Terrell  v. 
Oommonwealthy  13  Bush,  246.) 

An  exception  in  a  criminal  case  ''shall  be  shown  upon  the 
record,  by  a  bill  of  exceptions,  prepared,  settled,  and  signed, 
as  provided  in  the  Code  of  Practice  in  Civil  Cases.''  (Sec. 
282,  Crim.  Code.) 

As  the  appellant  had  no  right  to  except  to  the  order  over- 
ruling his  motion  for  a  new  trial,  he  had  no  right  to  have  a 
bill  of  exceptions,  exhibiting  any  thing  brought  into  the  record 
for  the  first  time  on  that  motion,  and,  as  he  had  no  right  to 
have  such  a  bill  of  exceptions,  it  constitutes  no  part  of  the 
record,  and  can  not  be  considered  by  this  court;  and  conse- 
quently we  can  not  know  that  any  such  error  as  that  com- 
plained of  was  committed. 

We  have  no  power  to  look  into  a  bill  of  exceptions  which 
the  legislature  has  declared  should  not  be  allowed,  or  into  a 
general  bill  for  matters  not  the  subjects  of  exception,  and  then 
to  reverse  for  an  alleged  error  thus  improperly  appearing  in  the 
transcript. 

We  must  reverse  for  any  error  of  law  appearing  in  the  record 
to  the  prejudice  of  the  appellant,  but  this  only  applies  to  such 
errors  as  the  party  had  a  right  to  manifest  by  bill  of  exce|>- 
tions;  and  as  a  bill  of  exceptions,  not  only  not  authorized,  but 
expressly  prohibited  by  law,  is  no  part  of  the  record,  an  error 
in  respect  to  any  of  the  matters  which,  under  section  281,  can 
not  be  excepted  to,  is  not  an  error  appearing  "  in  the  record  *' 
within  the  meaning  of  section  340. 

And,  for  the  same  reason,  we  can  not  consider  the  alleged 
errors  in  not  keeping  the  jury  together,  and  permitting  the 
attorney  for  the  Commonwealth  to  go  out  of  the  record  to 
make  statements  concerning  the  character  of  the  appellants 
Had  the  court  been  appealed  to  to  stop  that  course  of  argu- 
ment, and  refused  to  interfere,  the  question  might  have  been 
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difiereut.  No  such  appeal  was  made^  and  consequently  the 
court  made  no  decision  on  the  subject  until  it  came  to  rule 
on  the  motiou  for  a  new  trial^  and  for  error  in  that  we  have 
already  seen  we  have  no  power  to  reverse. 

3.  The  Commonwealth  introduced  evidence  to  prove  that 
the  appellant^  while  being  conducted  to  jail  under  an  order 
of  the  county  judge  committing  him  to  answer  the  charge  in 
this  cane,  escaped  from  the  officer  and  guard  and  fled,  and  re- 
mained at  large  until  again  arrested.  The  defense  offered 
in  rebuttal  to  prove  that  the  jail  to  which  he  was  being  con- 
ducted was  in  a  filthy  condition ;  but  upon  objection  being  made 
by  the  Commonwealth,  the  evidence  was  rejected.  '^  At  this 
juncture/'  as  the  bill  of  exceptions  recites^  "  the  court  re- 
marked,  in  the  presence  and  within  the  hearing  of  the  jury^ 
that  the  Commonwealth  always  had  a  right  to  show  that  a 
man  runs  because  he  is  afraid  of  a  trial,  and  the  law  always 
held  that  flight  could  be  used  as  presumptive  evidence  of 
goilt,  and  the  defendant  could  show  that  he  fled  on  account 
of  apprehended  violence  or  danger  to  life.'' 

**  To  this  counsel  responded  that,  if  such  was  the  presump- 
tion, defendant  ought  to  be  permitted  to  rebut  it;  and  the  court 
responded  in  the  presence  and  within  the  hearing  of  the  jury 
that  counsel  could  put  Peacock's  testimony  in  the  bill  of  ex- 
ceptions." Peacock  was  the  witness  by  whom  it  was  proposed 
to  prove  the  condition  of  the  jail. 

No  exception  was  taken  at  the  time  to  the  remarks  of  the 
conrt,  and  if  there  had  been  we  are  not  of  the  opinion  that 
thev  would  furnish  ground  suflicient  to  warrant  a  reversal. 
Yet,  'we  regard  it  the  safer  course  for  the  judge  to  refrain 
from  g;iving  reasons,  in  the  presence  of  the  jury,  for  decisions 
upon  questions  which  may  by  any  possibility  prejudice  the 
rights  of  either  party.  This  is  unlike  the  case  of  Coppage  v. 
Commonwealth,  3  Bush,  533.  What  the  court  said  in  this 
no  more  than  it  had  in  effect  said  when  evidence  of 
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the  appellant's  escape  and  flight  was  allowed  to  be  given  to 
the  jury,  while  the  remark  made  by  the  judge  in  Coppage's 
case  '^  erroneously  implied  not  only  that  the  written  statement 
was  evidence  of  all  the  facts  contained  in  it,  but  also  that  it 
was  the  more  impressive  as  proof  oflFered  by  the  accused  him- 
self/' whereas,  in  offering  the  written  statement,  the  accused 
announced  that  it  was  for  the  sole  purpose  of  contradicting 
the  witness.  In  that  case  there  was  an  erroneous  and  mislead- 
ing interpretation  and  application  of  the  evidence,  while  in 
this  case  what  the  court  said  in  regard  to  evidence  of  escape 
and  flight  was  no  more  than  the  jury  must  already  have  un- 
derstood from  the  action  of  the  court  in  admitting  the  ev^i- 
dence.  The  reference  by  the  court  to  a  bill  of  exceptions  was 
not  calculated  to  mislead  or  to  impress  the  jury  to  the  appel- 
lant's prejudice.  They  can  not  be  presumed  to  have  been  so 
familiar  with  legal  terms  and  the  forms  of  legal  proceedings 
as  to  have  understood,  from  this  casual  allusion  to  a  bill  of 
exceptions,  that  the  court  expected  them  to  convict  the  appel- 
lant. 

Was  the  rejected  testimony  of  Peacock  competent?  When 
flight  has  been  proved  as  furnishing  evidence  of  guilt,  it  is 
competent  for  the  accused  to  prove  other  causes  which  may 
have  influenced  him  to  fly,  and  leave  the  jury  to  decide 
whether  his  flight  was  caused  by  a  consciousness  of  guilt 
and  apprehension  of  conviction,  or  by  such  other  causes  as 
he  may  prove  to  have  existed.  But  it  would  be  clear  that 
a  mere  aversion  to  lawful  imprisonment  could  not  be  allowed 
to  be  given  in  evidence  for  that  purpose.  One  charged  with 
a  crime  against  society  can  not  be  allowed  to  offer  his  mere 
fastidiousness  of  taste  to  rebut  legal  evidence  of  guilt. 

Counsel  "stated  that  they  could  prove  by  witness  that, 
before  and  at  the  time  defendant  made  his  escape  from  the 
guard,  the  jail  in  which  he  had  been  confined,  and  to  which 
he  was  being  taken  by  the  guard,  was  in  such  a  condition 
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that  i^tnesSy  as  oue  of  the  guard,  while  sleeping  above  stairs 
immediately  above  the  cell  where  defendant  was  confined,  on 
account  of  the  stench  that  came  through  the  floor  and  ceiling, 
was  compelle<l  to  find  other  quarters;  that  such  stench  and 
filth  ^rere  calculated  to  destroy  defendant's  health  and  en- 
danger his  life,  and  kill  a  hog;  that  on  the  first  trial  of  this 
case  the  condition  of  said  jail  was  syich  that  the  presiding 
judge  in  this  case  refused  to  send  defendant  to  same,  and  had 
him  guarded  in  the  court  house.'' 

Xhe  statute  provides  that  the  county  court  shall  prescribe 
rules  for  the  government  and  cleanliness  of  the  jail,  and  the 
comfort  of  the  prisoners,  and  may,  by  fine,  enforce  the  rules 
and  punish  the  jailer  for  disobedience  thereto,  or  for  neg- 
lect of  his  official  duties;  and  it  also  provides  that  the  county 
judge  shall  inspect  the  jail  at  least  once  a  month.  (Sees. 
10  and  12,  art.  1,  chap.  61,  Gen.  Stat.) 

The  appellant  had  just  been  ordered  to  jail  by  the  county 
jutige,  ^vhose  duty  it  was,  and  who  had  ample  power  to  re- 
quire the  jail  to  be  made  clean  and  comfortable;  and  we 
must  presume  that,  had  his  attention  been  called  to  the  condi- 
tion of  the  jail,  if  in  fact  it  was  in  the  condition  appellant 
offered  to  prove,  he  would  at  once  have  required  it  to  be 
cleained,  and  freed  from  the  ofTensive  odors  said  to  have  ex- 
i;sted  in  it.  The  appellant  thus  had  in  his  power  the  means 
^£  relieving  himself  from  the  danger  which  he  claims  to  have 
apprehended  from  the  condition  of  the  jail;  and  if  it  be  said 
^h^^  the  county  judge  might  have  refused  to  do  his  duty,  it  is 
sof&cient  answer  to  say  that  it  was  appellant's  duty  to  put  him 
to  tfie  test  before  resorting  to  an  illegal  escape;  and  that,  as  he 
li^d  means  at  his  command  which  would  most  probably  have 

lieved  him  of  the  apprehended  danger,  and  which  he  could 

'^  'withont  peril,  he  ought  not,  without  showing  some  effort  to 

the  lawful  means  at  hand,  to  have  been  allowed  to  prove 

his  escape  was  prompted  by  apprehensions  of  danger  to 
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his  health  from  the  odors  of  the  jail,  rather  than  from  a  oon- 
sciousness  of  guilt.  Evidence  of  apprehended  danger,  in  order 
to  be  admissible  to  rebut  the  inference  of  guilt  which  may  be 
drawn  from  an  escape  and  flight,  should  show  such  danger  as 
could  not  have  been  readily,  efficiently,  and  with  entire  safety 
provided  against  by  the  accused,  either  by  his  own  act,  or 
through  the  instrumentality  of  the  officers  of  the  law. 

4.  We  come  next  to  the  consideration  of  the  rulings  of  the 
court  in  instructing  and  in  refusing  to  instruct  the  jury. 

In  instruction  A  the  court  instructed  the  jury  in  the  law 
of  murder.  To  that  instruction  no  objection  has  been  sug- 
gested, and  none  is  perceived. 

In  instructions  B  and  C  the  court  attempted  to  define  the 
words  " malice*'  and  "aforethought,"  which  were  used  in  the 
preceding  instruction.  To  this  counsel  object,  mainly,  as  we 
understand  them,  on  the  ground  that  the  words  are  defined 
separately. 

Counsel  say :  "  Now,  it  must  be  observed  that  the  two  in- 
structions in  reference  to  malice  and  aforethought  are  com- 
pletely segregated,  and  by  reason  thereof  calculated  to  mislead 
the  minds  of  the  jury  in  reference  to  the  condition  upon  which 
they  may  find  a  verdict  of  murder.  In  other  words,  the  jury, 
in  considering  these  two  separate  and  disconnected  instruc- 
tions, would  reach  the  conclusion  that  if  the  killing  was  done 
with  malice  alone,  and  without  predetermination,  the  ofiense 
would  be  murder;  or,  if  it  was  done  with  predetermination 
and  without  malice,  it  would  be  murder." 

This  court  is  unable  to  see  the  force  of  the  argument.  The 
jury  were  told  in  instruction  A  that  if  the  appellant  *'  will- 
fully and  with  malice  aforethought,"  and  not  in  his  necessary 
self-defense,  killed  the  deceased,  he  was  guilty  of  murder. 
The  jury  were  required  to  find  that  the  killing  was  done  with 
malice  and  aforethought.  The  two  things  are  entirely  dis- 
tinct.   Malice  is  one  thing  and  aforethought  is  another,  but 
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both  are  necessary  to  constitute  murder,  and  the  jury  had  been 
so  told,  and  there  is  nothing  in  either  of  the  instruotions  un- 
der consideration  to  indicate  that  the  court  meant  that  either 
might  be  dispensed  with,  or  that  could  have 'been  so  under- 
stood by  men  of  ordinary  intelligence. 

In  instruction  F  the  jury  were  told  that  if  they  believed 
irom  the  evidence  that  the  defendant,  aJt  the  time  he  killed  E,  D. 
Kennedy,  believed,  and  had  reasonable  grounds  to  believe,  that 
he  was  then  in  danger  of  losing  his  life,  or  of  suffering  great 
bodily  harm  at  the  hands  of  E.  D.  Kennedy,  then  the  law 
permitted  him  to  use  such  means  as  were  necessary  to  protect 
himself  from  the  impending  danger,  even  to  the  taking  of 
said  Kennedy's  life. 

No  objection  is  taken  to  the  instruction  on  account  of  the 
words  placed  in  italics,  in  which  the  court  assumed  as  a  fact 
that  the   prisoner  killed  the  deceased. 

Instructions  asked  by  the  appellant's  counsel  used  similar 
language  which,  as  well  as  the  evidence  and  whole  conduct  of 
the  trialy  shows  that  the  killing  was  not  controverted. 

But  counsel  object  to  the  use  of  the  word  "then"  placed 
in  capitals.  "  By  the  use  of  this  adverb,"  counsel  say,  "  the 
appellant's  right  to  thwart  the  apprehended  danger  is  limited 
in  a  manner  hitherto  unrecognized  by  the  courts  of  the  coun- 
try. In  other  words,  the  danger  to  the  appellant  should 
not  only  have  been  existing,  immediate,  and  impending,  but 
he  had  the  right  to  view  it  only  from  the  standpoint  of  things 
occurring  at  the  moment.  The  law  has  been  held  otherwise 
in  Philips  v.  Commonwealth,  2  Duv.  328;  Young  v.  Same, 
6  Bush,  312;  and  Bohannon  v.  Same,  8  Bush,  486." 

There  may  be  language  in  the  first  of  these  cases  which  ad- 
mits of  the  construction  placed  upon  them  all  by  counsel,  but 
that  part  of  the  opinion  was  declared  in  Bohannon's  case  not 
to  be  authority. 

The  principle  announced  in  Young's  case  is,  that  one  who 
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has  been  assaulted  and  put  in  danger  of  losing  his  life^  if  be 
have  reasonable  ground  to  apprehend  that  his  adversary,  who 
has  withdrawn  from  the  combat,  will  return  presently  and  re- 
new the  assault,  may  pursue  until  he  may  reasonably  believe 
he  is  secure  from  danger,  and  if  in  doing  so  he  slays  his  an- 
tagonist, it  will  be  excusable  self-defense. 

In  that  case  the  deceased  had  assailed  the  prisoner  at  the 
latter's  house,  and  shot  at  him  twice,  after  which  he  withdrew, 
the  prisoner  pursuing  him  for  some  distance.  Afler  having 
gone  out  of  sight,  and  after  the  pursuit  had  ceased,  the  de- 
ceased returned  to  where  the  prisoner  was,  and  renewed  the 
attack,  pistol  in  hand,  and  then  again  retreated,  and  the  pris- 
oner shot  and  killed  him ;  but  whether  he  was  then  retreating 
or  was  advancing  on  the  prisoner,  the  third  time,  there  was 
a  conflict  in  the  evidence. 

It  was  in  view  of  these  &cts  that  this  court  said  if  Yoang 
had  sufficient  ground  to  apprehend,  and  did  apprehend,  that 
the  deceased  would  take  his  life,  or  that  he  was  in  continual 
danger  of  losing  his  life,  or  suffering  great  bodily  harm  at  his 
hands,  "  and  that  if  he  returned  to  his  house  the  attack  would 
be  renewed  upon  him,  he  might  pursue  his  enemy  until  he 
might  reasonably  believe  he  was  secure  from  danger,"  and  if, 
in  doing  so,  he  killed  his  adversary,  he  was  excusable  oq  the 
ground  of  self-defense. 

There  may  be  isolated  portions  of  that  opinion  which  give 
color  to  the  idea  that  if  the  prisoner  reasonably  apprehended 
future  danger  he  might  lawfully  kill  his  adversary,  although 
he  had  no  reasonable  grounds  to  believe  that  he  was  then 
in  danger;  but  when  the  whole  opinion  is  considered  together, 
it  does  not  do  more  than  announce  the  doctrine  in  £ast,  as 
quoted  in  Bohannon's  case. 

So,  too,  there  may  be  sentences  in  Bohannon's  case  which, 
considered  by  themselves,  and  out  of  connection  with  the  con- 
text, convey  the  same  impression ;  but  when  the  whole  opinion 


TOL.  XIV.]  SEPTEMBER  TERM,  1878.  351 


Kennedy  v.  Commonwealth. 


is  considered  together^  in  the  light  of  the  facts  recited  in  it,  it 
does  not  support  the  views  of  counsel. 

In  that  case,  after  quoting  East,  and  stating  what  was  un- 
derstood to  be  the  doctrine  stated  by  him,  the  court  said : 

''  However  this  may  be,  the  threats  of  even  a  des[)erate 
and  lawless  man  do  not,  and  ought  not,  to  autliorize  the  per- 
son threatened  to  take  his  life ;  nor  does  any  demonstration  of 
hostility,  short  of  a  manifest  attempt  to  commit  a  felony,  jus- 
tify a  measure  so  extreme.     But  when  one's  life  has  been  re- 
peatedly threatened  by  such  an  enemy,  when  an  actual  attempt 
has  been  made  to  assassinate  him,  and  when,  after  all  this, 
inembers  of  his  family  have  been  informed  by  his  assailant 
that  he  is  to  be  killed  on  sight,  we  hold  that  he  may  lawfully 
arm  himself  to  resist  the  threatened  attack.   He  mav  leave  his 
home  for  the  transaction  of  legitimate  business,  or  for  any  law- 
ful or  proper  purpose ;  and  if  on  such  an  occasion  he  casually 
meets  his  enemy,  having  reason  to  believe  him  to  be  armed, 
and  ready  to  execute  his  murderous  intention,  and  he  does  be- 
lieve,  and  from  the  threats,  the  previous  assault,  the  character 
of  the  man,  and  the  circumstances  attending  the  meeting,  he 
has  the  right  to  believe,  that  the  presence  of  his  adversary 
pats  his  life  in  imminent  peril,  and  that  he  can  secure  his  per- 
sonal safety  in  no  other  way  than  to  kill  him,  he  is  not  obliged 
to  wait  until  he  is  actually  assailed." 

A  careful  analysis  of  this  language  will  show  that  the  court 
meaxit  to  distinguish  between  a  case  in  which  the  slayer  has 
been  both  threatened  and  assaulted  with  a  deadly  weapon  on 
an  occasion  prior  to  the  killing,  and  one  in  which  he  has  been 
merely  threatened  without  being  assaulted.  In  the  latter  case 
the  language  is  that  '^  the  threats  of  even  a  des])erate  and  law- 
less man  do  not,  and  ought  not,  to  authorize  the  person  threat- 
ened to  take  his  life ;  nor  does  any  demonstration  of  hostility, 
mhonri  of  a  tnanifed  attempt  to  commit  a  felony,  justify  a  measure 
exireme,^^     But  when  such  an  enemy  has  not  only  threatened 
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the  slayer,  but  has  attempted  to  assassinate  hiniy  then  he  may 
arm  himself  to  resist  the  attack,  and  may  go  abroad  as  busi- 
ness or  pleasure  may  require;  and  if  he  casually  meets  his 
enemy,  and  has  reason  to  believe  that  he  is  armed  and  ready 
to  execute  his  murderous  intentions,  and  does  so  believe,  and 
from  the  threats,  the  previous  assault,  the  character  of  the 
man,  and  the  circumstances  attending  the  meeting, ''he  has  the 
right  to  believe  that  the  presence  of  his  adversary  puts  his  life 
in  imminent  peril,  and  that  he  can  secure  his  safety  in  no  other 
way  than  by  killing  him,  he  is  not  obliged  to  wait  until  he 
is  actually  assailed/^ 

But  while  these  two  classes  of  cases  are  distinguished  in 
the  opinion,  there  is  nothing  in  what  is  said  of  either  class 
which  conveys  the  idea  that  the  killing  will  be  excused  unless 
the  danger  exists,  or  on  reasonable  ground  is  believed  to  exist^ 
at  the  moment  of  striking  the  fatal  blow. 

The  circumstances  may  be  such  that  a  reasonable  appre* 
hension  of  immediately  losing  one's  life,  or  sustaining  great 
bodily  harm,  may  exist  without  a  hostile  demonstration,  and 
Bohannon's  case  decides  that  when  such  apprehension  does  ex- 
ist, the  person  thus  in  peril,  or  upon  reasonable  grounds  be- 
lieving himself  to  be  in  peril,  need  not  wait  until  he  is  actually 
assailed. 

But  that  case  does  not  decide  that,  although  a  person  so 
threatened  and  previously  assaulted  may  not  upon  reasonable 
grounds  apprehend  that  he  is  then  in  danger,  he  may  never- 
theless kill  his  adversary  because  he  may  have  reasonable 
ground  to  believe  that  he  will,  at  some  future  time,  be  in  such 
danger. 

Threats,  menaces,  assaults,  lying  in  wait,  carrying  arms,  the 
character  of  the  deceased  for  violence  or  lawlessness,  the  cir- 
cumstances of  the  meeting,  and  any  other  fact  tending  to  show 
that  the  slayer  was  in  peril  at  the  time  of  the  homicide,  or  that 
he  had  reasonable  grounds  upon   which  to  believe  he   was 
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in  such  peril^  may  all  be  givea  in  evidence  for  the  purpose  of 
that  there  were  grounds  to  believe  he  was  then  in 
x;  but  if,  notwithstanding  all  these  things,  he  had  no 
reasonable  ground  for  believing  he  was  then  in  danger,  they 
vnll  not  excuse  him  on  the  ground  of  self-defense,  although 
tbey  may  have  justified  him  in  believing  he  would  be  in  such 
danger  at  some  future  time. 

This  is  in  consonance  with  the  philosophy  of  the  law 
of  self-<lefense,  which  is  based  on  necessity,  real  or  apparent. 
When  there  is  no  necessity,  or  apparent  necessity,  to  slay 
an  adversary  to  save  one's  life  or  person  from  great  harm, 
there  can  not,  in  the  nature  of  things,  be  a  right  to  kill  in 
self-defense* 

It  is  next  objected  that  the  court  erred  in  refusing  to 
l^ve  an  instruction  asked  by  appellant's  counsel,  in  effect  that 
if,  at  the  time  he  killed  the  deceased,  he  believed,  and  had 
reasoriable  ground  to  believe,  he  was  in  imminent  danger  of 
losing  his  life,  or  of  suffering  great  bodily  harm  at  the  hands 
of  the  deceased,  they  must  acquit  him,  even  though  in  point 
of  fact  he  was  in  no  danger.  Such  is  unquestionably  the  law 
as  established  by  numerous  decisions  of  this  court;  but  we  are 
of  the  opinion  that  this  principle  was  clearly  stated  in  the  in- 
structions given  by  the  court.  The  jury  were  told  that  if  the 
appellant  believed,  and  had  reasonable  ground  to  believe,  he 
was  then  (i.  e.  at  the  time  of  the  killing)  in  danger  of  losing 
his  life  at  the  hands  of  the  deceased,  he  should  be  acquitted. 
His  right  to  acquittal  was  thus  made  to  rest  upon  his  belief, 
based  on  reasonable  grounds,  and  not  upon  the  actual  exist- 
ence of  the  facts  which  produced  the  belief.  The  words  "  rea- 
sonable grounds  to  believe"  can  not  have  failed  to  convey  to 
^e  minds  of  the  jury  the  distinct  idea  that  if  there  were 
0iich  appearances  of  danger  as  to  beget  in  the  mind  of  the 
jkppellant  a  reasonable  belief  of  actual  danger,  he  was  en- 
-pitied  to  an  acquittal,  and  this  necessarily  includes  the  idea 
Vol.  XIV.— 24 
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that  he  was  entitled  to  au  acquittal,  whether  the  appearances 
of  danger  were  real  or  nut.  Moreover,  such  an  instruction 
might,  under  the  peculiar  facts  of  this  case,  have  misled 
the  jury  by  making  the  impression  on  them  that  the  plea 
of  self-defense  could  be  sustained  without  the  existence  at 
the  time  of  the  homicide  of  an  apparent  present  necessity 
to  strike  for  his  own  protection.  (Dupree  v.  the  State,  33 
Ala.  380.) 

The  appellant  introduced  J.  T.  Higgins,  who  testified,  in 
chief,  as  follows: 

'^I  live  in  Lancaster;  the  defendant  and  I  married  sisters; 
my  wife  is  a  niece  of  deceased;  in  February,  1877, 1  was  en- 
gaged in  keeping  a  saloon  and  livery-stable  connected  with 
the  Huffman  Hotel ;  on  the  Friday  before  [the]  killing  I  met 
the  deceased  at  the  mouth  of  the  alley  which  leads  back  from 
Stanford  Street  to  my  livery -stable;  the  alley  runs  along  the 
north  side  of  the  hotel  building;   deceased  asked  me  where 
Grove  (the  defendant)  was;  he  was  considerably  drinking;  I 
said,  'What  do  you  want?   he  said,  *I  want  to  see  him  —  I 
want  to  settle  that  case ;  we  can  settle  it  out  of  court ; '  the 
deceased  had  at  the  time  a  square-barreled  navy-pistol  prt)- 
truding  from  his  pocket;  he  insisted  on  going  in  the  honse, 
where  I  thought  defendant  was  at  the  time,  and  where  I  knew 
he  was  a  short  time  before;  I  struggled  with  deceased,  and  got 
him  down  the  alley  a  piece,  when  he  said, '  Now,  John  Hig- 
gins, I  know  what  you  want ;  you  want  to  get  me  off  home, 
and  I  am  not  going ; '  he  then  turned,  and  came  back  toward 
the  hotel;    he  still  insisted  on  going  in  the  house,  but  was 
finally  induced  to  go  up  the  street." 

This  is  the  whole  of  the  testimony  of  the  witness  on  his 
examination  in  chief.  Hie  was  then  cross-examined^  as  fol- 
lows: 

"  I  think  the  deceased  said  something  about  Grove  bull- 
dozing."    The   prosecution  here   asked  if  witness    did   not 
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on  the  evening  of  the  killings  in  the  town  of  Lancaster^ 
say  to  H.  G.  Wilds  that  it  was  "  a  God  damned  murder,  and 
that  he  oaght  to  be  prosecuted  to  the  full  extent  of  the 
law.''  To  which  question  the  defendant  at  the  time  objected, 
and  his  objections  were  overruled,  to  which  ruling  defendant 
at  the  time  excepted.  Witness  then  answered, "  I  do  not  recol- 
lect." 

'^The  prosecution  then  asked  witness  if  he  did  not,  on 
the  night  of  the  killing,  in  the  presence  of  William  Beazley. 
Robert  Conn,  and  Dr.  Huffman,  say  that  Grove  was  in  a  bad 
fix,  and  he  (witness)  would  not  be  in  his  (Grove's)  place  for 
Elurope,  Asia,  and  Africa. 

**  To  which  question  the  defendant  at  the  time  objected,  and 
his  objection  being  overruled,  at  the  time  excepted  to  such 
ruling.  Witness  then  responded  that  if  he  had  such  con- 
versation he  had  no  memory  of  it.  He  further  testified :  "  I 
know^  I  said  it  was  a  most  unfortunate  killing.  I  did  not  see 
it,  and  was  considerably  excited  when  I  heard  of  the  occur- 
rence.    I  am  naturally  a  nervous  man." 

Upon  redirect  examination  the  witness  said,  "The  de- 
had  his  hand  on  his  pistol  at  the  time  he  wanted  to 
the  defendant." 
And  on  recross-examination  the  prosecution  asked  witness 
if  he  did  not,  the  night  of  the  killing,  say  to  Bob  Conn,  at 
deceased's  house,  that  it  was  one  of  the  most  unprovoked 
mnrders  he  ever  heard  of — that  Grove  Kennedy  had  no  ground 
for  killing  Eb.  Kennedy.  To  which  question  the  defendant 
at  the  time  objected,  and  his  objections  being  overruled,  he 
ex^cepted  at  the  time,  and  yet  excepts.  Witness  then  answered 
tJhat  he  made  no  such  statement. 

**  ^Plaintiff  here  asked  the  witness  if  he  did  not,  the  morn- 
afler  the  killing,  or  the  succeeding  morning,  say  to  B.  F. 
that  it  was  an  awful  murder — the  worst  in  the  county ; 
that  there  was  no  cause  for  it." 
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The  appellant  again  objected,  but  his  objection  was  over- 
ruled, and  he  excepted. 

The.  witness  then  answered :  ''  I  came  down  in  town  with 
Ben.  Slavin  next  morning,  but  it  is  not  mj  recollection  that 
I  told  him  Grove  had  no  excuse  for  doing  what  he  did.  I 
remember  that  we  talked  generally  about  the  killing,  and 
that  I  expressed  the  opinion  that  it  was  a  very  unfortunate 
affair.^' 

The  Commonwealth  was  then  permitted  to  prove  by  Conn 
and  Slavin  that  the  witness  Higgins  had  made  to  them,  respect- 
ively, substantially  the  statements  inquired  about  as  having 
been  made  at  the  residence  of  the  dece&sed  and  on  the  way  to 
town.  To  the  admission  of  this  evidence  proper  exceptions 
were  reserved. 

Higgins  was  appellant's  witness,  and  had  testified  to  &ct8 
deemed  important  to  the  defense,  and  whatever  was  clearly 
calculated  to  weaken  his  credibility  with  the  jury  was  to  ap- 
pellant's prejudice.  The  court  told  the  jury  that  if  they  be- 
lieved any  witness  had  knowingly  sworn  falsely  to  any  mate- 
rial fact,  they  might  disregard  the  entire  testimony  of  such 
witness.  Higgins  had  sworn  that  he  did  not  tell  Conn  or 
Slavin  that  it  was  an  unprovoked,  an  awful  murder,  and  tbe 
court,  notwithstanding  the  objections  of  appellant's  counsel, 
permitted  the  Commonwealth  to  prove  that  he  had  made  these 
statements. 

What  more  natural  than  that  the  jury  would  regard  Hig- 
gins's  denial  that  he  had  made  these  statements  as  material? 
And  two  witnesses  having  sworn  that  he  did  make  them,  who 
can  say  that  the  jury  did  not  discard  and  discredit  the  whole 
of  his  testimony  on  account  of  the  contradicting  statements 
of  Conn  and  Slavin? 

These  reasons  satisfy  us  that  the  cross-examination  of  Hig- 
gins as  to  alleged  declarations  by  him,  and  the  testimony  of 
Conn  and  Slavin  that  he  made  these  declarations,  may  have 
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bad  an  important  bearing  against  the  appellant^  and  it  fol- 
lows that^  if  this  evidence  was  illegal^  the  judgment  must  be 


Whether  Higgins  had  said  the  killing  of  the  deceased 
was  an  unprovoked  murder^  or  an  awful  murder^  did  not 
serve  to  explain,  modify,  or  contradict  any  thing  he  had  tes- 
tified to  on  his  direct  examination,  nor  did  it  serve  to  show 
bias  or  prejudice  in  his  mind  in  favor  of  the  appellant  or 
the  prosecution ;  but,  on  the  contrary,  if  he  made  those  state- 
ments, it  rather  tended  to  prove  prejudice  and  bias  against 
the  appellant. 

His  alleged  statements  wer^  therefore  not  admissible,  either 
to  contradict  or  explain  his  testimony  in  chief,  or  to  show  his 
animus,  thereby  laying  a  foundation  for  inferring  that  he  was 
so  prejudiced  in  favor  of  the  appellant  that  the  truth  of  his 
statements  might  be  suspected  on  that  ground.  These  state- 
ments to  Conn  and  Slavin  were  therefore  wholly  immaterial 
and  irrelevant  to  the  issue  being  tried,  and  the  only  other 
ground  upon  whieh  they  can  by  any  possibility  be  claimed  to 
be  admissible  is,  that  they  furnish  grounds  for  contradicting 
the  witness,  and  this  we  understand  to  be  the  view  with  which 
the  evidence  was  offered. 

''A  witness  is  not  to  be  cross-examined  as  to  any  distinct 
collateral  fact  for  the  purpose  of  afterward  impeaching  his 
testimony  by  contradicting  him."     (Starkie  on  Ev.  200.) 

In  Nation  v.  People,  6  Parker's  Crim.  Keps.,  Nation  was 
tried  for  larceny ;  Graham  was  a  witness  for  the  prosecution, 
and  iwas  asked  by  the  prisoner's  counsel,  on  cross-examination, 
if  he  had  not  said  to  one  Davis  that  if  the  prisoner  would  re- 
fund to  him  a  part  of  the  money  he  had  lost,  he  would  not 
swear  against  him.  Graham  answered  that  he  had  made  no 
such  statement.  The  prisoner  then  offered  to  prove  by  Davis 
that  Graham  had  made  the  statement  inquired  about,  but  the 
ooort  rejected  the  evidence. 
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On  appeal  the  Supreme  Court  of  New  York  held  the  ruling 
correct,  on  the  ground  that  the  fact,  as  to  whicli  it  was  sought 
to  contradict  the  witness,  was  collateral  and  immaterial. 

In  Hildebum  v.  Curran,  65  Pa.  St.  59,  the  Supreme 
Court  of  Pennsylvania,  per  Sharswood,  J.,  said, "  The  rule 
is  well  settled  that  if  a  witness  is  cross-examined  to  a  fact 
purely  collateral  and  irrelevant  to  the  issue,  and  answers  it 
without  objection,  he  can  not  be  contradicted." 

The  same  principle  has  been  repeatedly  recognized  by  the 
Supreme  Court  of  New  Hampshire.  (Combs  v.  Winchester, 
39  N.  H.  13;  Seavy  v.  Dearborn,  19  ib.  355.) 

In  the  latter  case  it  was  said  '^  that  a  question,  not  other- 
wise material  or  proper,  does  not  become  so  by  force  of  any 
purpose  of  the  examining  party  to  make  use  of  it  to  discredit 
the  witness  by  contradicting  his  answer  to  it 

"A  witness  therefore  shall  not  be  interrogated  on  a 
subject  not  relevant  to  the  issue  for  the  mere  purpose  of 
contradicting  him." 

Harper  v.  R.  R.  Co.,  47  Missouri,  567,  was  an  action  by 
a  child  to  recover  damages  for  an  injury  inflicted  by  the 
defendant.  The  father  of  the  child  testified  on  the  trial  as 
a  witness  for  the  plaintiff.  He  testified  that  he  had  Dot  said 
that  no  one  was  to  blame  for  the  accident  that  happened  to 
his  son. 

Evidence  was  offered  to  contradict  him  on  this  point.  The 
court,  per  Wagner,  J.,  said :  "  The  father  was  not  present 
at  the  time  of  the  injury,  and  consequently  what  he  said 
in  this  regard  was  irrelevant  and  immaterial,  being  mere 
hearsay,  and  totally  inadmissible.  A  witness  is  not  to  be 
interrogated  on  a  subject  not  pertinent  to  the  issue  for  the 
mere  purpose  of  discrediting  him.  It  was  wholly  immaterial 
what  the  father  stated  in  reference  to  the  accident,  or  how  it 
happened." 

In  Commonwealth  v.  Mooney,  110  Mass.  99,  AUen^  a  wit- 
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for  the  Commonwealth,  having  testified  to  certain  facts 
tending  to  prove  the  guilt  of  the  defendant,  it  was  held 
not  competent  for  the  defendant  to  show  that  Allen  had 
expressed  the  opinion  that  Mooney  was  not  guilty.  "  The 
fact,"  said  the  court,  '^  that  he  had  an  opinion  that  the  de- 
fendant was  innocent  would  not  tend  to  contradict  or  im- 
peacli  him. 

"  At  most,  it  only  shows  the  weight  he  gave  to  the  facts 
testified  to  by  him  as  tending  to  prove  the  defendant's  guilt, 
which  is  for  the  jury  exclusively,  and  upon  which  the  opinion 
of  witnesses  is  not  competent." 

This  doctrine  was  approved  by  this  court  in  Cornelius  v. 
CooamoDwealth,  15  B.  Mon.  539,  where  that  accurate,  learned, 
and  pains- taking  jurist,  Judge  Simpson,  speaking  for  the 
court^  said,  ''  As  a  general  rule,  a  witness  can  not  be  cross- 
examined  as  to  any  fact,  which  is  collateral  and  irrelevant, 
merely  for  the  purpose  of  contradicting  him  by  other  evi- 
dence, if  he  should  deny  it,  thereby  to  discredit  his  testi- 
mony." 

But  the  questions  asked  Higgins  were  clearly  illegal  upon 
another  ground.  They  tended  to  elicit  illegal  and  injurious 
evidence  against  the  appellant.  No  one  would  pretend  to 
claim  that  the  Commonwealth  might  legally  prove  as  a  sub- 
stantive &ct,  in  support  of  its  case,  that  Higgins  had  said  the 
killing  of  the  deceased  was  an  unprovoked  or  an  awful  mur- 
der, and  that  the  appellant  should  be  prosecuted  for  it  to  the 
extent  of  the  law.  No  lawyer  would  think  of  offering  such 
evidence  in  chief.  Upon  what  principle,  then,  could  the  fact 
be  inquired  of  on  cross-examination  ? 

Considerable  latitude  may  well  be  allowed  in  the  cross- 
examination  of  a  witness  with  a  view  to  test  his  memory,  his 
capacity,  and  his  veracity ;  '^  but  this  license,"  said  the  Su- 
preme Court  of  New  Hampshire,  in  Seavy  v.  Dearborn,  supray 
^  has  various  restrictions.   In  the  first  place,  it  does  not  extend 
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80  far  as  to  authorize  a  party  to  prove  by  a  witness^  on  cross- 
examination^  things  positively  improper  to  be  proved  at  all ; 
and^  secondly,  he  can  not,  for  the  purpose  of  discrediting  a 
witness,  contradict,  by  other  evidence,  his  statements  that  are 
improper  and  immaterial.  In  other  words  he  may,  for  the 
purposes  before  indicated  (f.  e.  to  test  the  witness's  memory, 
capacity,  and  veracity),  ask  questions  not  strictly  relevant  to 
the  issue,  provided  they  do  not  tend  to  elicit  testimony  that 
is  injurious  and  improper.'' 

As  the  questions  addressed  to  Higgins  tended  directly  to 
elicit  illegal  and  injurious  evidence  against  the  appellant,  the 
court  erred  in  permitting  the  witneiss  to  answer. 

But  if  it  were  conceded  (which  we  do  not  mean  to  do)  that 
the  questions  propounded  to  Higgins  were  competent  for  the 
purpose  of  testing  his  memory,  his  capacity,  or  his  honesty,  it 
would  by  no  means  follow  that  his  answers  might  be  contra- 
dicted by  the  testimony  of  other  witnesses. 

*^  If  a  question  as  to  a  collateral  fact  be  put  to  a  witness 
for  the  purpose  of  discrediting  his  testimony,  his  answer 
must  be  taken  as  conclusive,  and  no  evidence  can  be  after- 
ward admitted  to  contradict  it."  (Starkie  on  Evidence,  201 , 
10th  ed. ;  Wharton  on  Evidence,  sec.  551 ;  Seavy  v.  Dear- 
born, 19  N.  H.  355;  Combs  v.  Winchester,  39  ib.  17,  18; 
Nation  v.  The  People,  6  Park.  261.) 

Many  other  authorities  in  support  of  these  several  proposi- 
tions might  be  adduced,  but  as  no  case  or  author  maintaining 
a  contrary  doctrine  has  been  referred  to  by  the  attorney-gen- 
eral or  his  associate  counsel,  or  found  in  our  own  somewhat 
extended  research,  further  reference  to  authority  is  deemed 
unnecessary. 

The  issue  being  tried  was,  whether  the  appellant  was  guilt  j 
of  the  crime  charged  against  him,  and  was  to  be  resolved 
by  the  jury  upon  their  own  opinions  formed  from  facts  and 
circumstances   in  evidence   before  them,  and   not  from   the 


TOL.  xiY.]  SEPTEMBER  TERM,  1878.  361 

Kennedy  y.  Commonwealth. 

opinions  of  witnesses  expressed  from  the  witness-box,  or  de- 
clared oiit  of  court. 

That  the  Commonwealth  could  not  legally  introduce  the 
opinion  of  any  witness  as  to  the  guilt  of  the  accused  is  too 
clear  for  argument,  and  that  it  could  not  legally  interrogate 
the  appellant's  witness  as  to  whether  he  had  expressed  the 
opinion  that  he  was  guilty,  for  the  mere  purpose  of  contra- 
dicting him,  has  been  shown  by  abundant  authority ;  yet,  by 
the  indirect  method  pursued,  both  these  illegal  results  have 
been  reached,  and  this  mass  of  illegal  evidence  i)ermitted  to 
go  to  the  jury  without  restriction,  qualification,  or  explana- 
tion of  the  object  for  which  it  was  allowed. 

What  effect  it  had  on  the  minds  of  the  jury  no  one  can 
know;  but,  as  said  in  Coppage  v.  Commonwealth,  3  Bush, 
532,  we  can  not  speculate  on  its  eifect.  '^  It  is  enough  for 
this  court  to  know  that  it  was  wrong,  and  may  have  operated 
to  the  prejudice  of  the  appellant.'' 

For  the  errors  indicated  the  judgment  is  reversed,  and 
die  cause  is  remanded  for  a  new  trial  upon  principles  not 
inconsistent  with  this  opinion. 
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Cask  87— INDICTMENT— Dbcbmbkb  3. 

Farris  v.  Commonwealth. 

APPEAL    FBOM    OARRABD    CIRCUIT    COURT. 

1.  Right  to  kill  in  self-dffense  depends  upon  the  fact  that  tliere 

is  no  other  apparently  safe  means  of  escape  from  the  impending 
danger. 

2.  Objectioks  made  privately  to  the  judge,  by  counsel  for    the 

accused,  to  statements,  as  to  the  law  of  manslaughter,  made  l>y  the 
prosecuting  attorney  in  argument  before  the  jury,  do  not  preserve 
any  question  for  the  Ck)urt  of  Appeals. 
8.  OBJEcnoN  that  there  wab  no  arraignment  is  unaTailin^y  the 
bill  of  eyidence  showing  that  the  accused  waived  an  arraign  men  t 
and  pleaded  not  guilty. 

4.  Permitting  prosecuting  attorney  to  talk  with  the  "wmsr 

after  they  were  sworn  and  separated,  did  not  prejudice  the 

in  this  case,  as  the  same  permission  was  given  to  and  exercised.  I>y 

his  counsel. 

5.  Whether  the  accused  was  guilty  of  murder  or  manslauobt 


OR  ETDtfER,  was  a  question  exclusively  for  the  jury,  upon  proper  in- 
structions,  as  to  the  law,  given  by  the  court. 

6.  The  Court  of  Appeals  has  no  power  to  inquire  WHxrrKsxt  t^cel 

LOWER  COURT  ERRED  IN  OVERRULING  A  MOTION  FOR  A  KEW  TlfcT  a^, 

(Terrell  v.  Commonwealth,  13  Bush,  246;  Kennedy  v.  CJommon- 
wealth,  14  Bush,  340.) 

7.  Malice  is  not  implied  by  the  law.    The  lower  court  erred    l>y 

instructing  the  jury  that  "malice  is  implied  by  the  law  from 
cruel  and  unnecessary  act  done  by  one  person  to  another,  and 
the  deliberate  and  unnecessary  use  of  a  deadly  weapon." 

8.  The  burden  of  proof  is  on  the  prosecution  as  to  each  fteac  o^ 

THE  charge. 

"  When  the  defendant  relies  on  no  separate,  distinct,  and  liiide- 
pendent  fact,  but  confines  his  defense  to  the  original  tranaaotiox^  on 
which  the  charge  is  founded,  with  its  accompanying  circutns-t^^xioesw 
the  burden  continues  thraughout  with  the  prosecution.  Each  iten^  o£  the 
charge  must  be  proved  in  the  same  manner  as  if  the  whole    iasn 


rested  on  it."    (Wharton's  Crim.  Law,  sec.  707;  Payne  v. 
wealth,  1  Met.  375.) 
9.  If  from  all  the  facts  and  circumstanceb  there  was 

RENT  NECESSITY,  that  the  accused  should  take  the  life  of  Ki^ 
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onist,  in  order  to  preserve  himself  from  death  or  great  bodily  harm, 
then  about  to  be  inflicted,  he  is  justified  on  the  ground  of  self- 
defense;  and  a  killing,  with  a  deadly  weapon,  will  be  excusable 
when  done  in  apparently  necessary  self-defense,  or  may  be  man- 
slaughter when  done  in  sudden  heat  and  passion. 

10.  The  jury  may  infer  malice  from  the  circumstances  of  the 
KIULINO,  but  an  instruction  telling  them  that  they  may  infer  malice 
from  certain  acts  is  erroneous. 

IL  Is  testing  instructions,  every  deduction  which  the  jury  might 
have  been  authorized  to  make  from  the  testimony,  mu^t  be  assumed 
as  a  fact  proved. 

12.  Malice  is  necessarily  a  constituent  element  in  the  crime  of 
murder,  and  must  be  established  by  evidence  to  the  satisfaction  of 
the  jury  as  any  other  fact  necessary  to  make  out  the  offense,  and  is 
no  more  within  the  province  of  the  court  to  determine  than  the  fact 
of  death,  or  the  character  of  the  weapon  used  to  inflict  it. 

See  in  opinion  a  full  diwuesion  of  this  question;  also  a  statement 
and  discussion  of  the  authorities  relating  thereto. 

13.  Instructions  should  be  bo  drafted  that  they  may  be  taken  and 
applied  in  their  literal  sense. 

R  Openly  bearing  arms  should  be  presumed  to  be  for  a  lawful  pur- 
pose, as  that  right  is  guaranteed  by  the  constitution. 

G.  W.  DUNLAP,  JR.,  FOR  APPELLANT. 

1.  A  new  trial  ought  to  be  granted  where  there  are  strong  probable 
gioands  to  believe  that  the  justice  of  the  case  has  not  been  fairly  and 
fully  tried,  or  that  the  veniRct  is  clearly  contrary  to  the  evidence.  (Ma- 
hao  V.  Jane,  2  Bibb,  33.) 

2.  The  court  makes  it  the  duty  of  the  court  to  give  the  whole  law 
applicable  to  the  case,  whether  asked  for  or  not. 

Instruction  A,  asked  for  by  defendant's  counsel,  as  to  reasonable 
doubt,  onght  to  have  been  given.    (1  Met.  376.) 

3.  In  a  sudden  quarrel,  where  both  parties  strike  in  heat  of  blood,  it 
\»  immaterial  by  whom  the  first  blow  was  struck.  In  such  a  case  the 
killing  is  manslaughter.  (Wharton's  Am.  Crim.  Law,  pp.  188  to  192, 
197,  185,  180,  179;  Nichols  v.  Commonwealth,  11  Bush,  686.) 

4.  The  court  erred  in  permitting  Commonwealth's  attorney  to  argue 
before  the  jury  matters  of  law  not  embraced  in  the  instructions.  (Cen- 
tral Law  Journal,  Sept.  13, 1878,  p.  208.) 

IT.  D.  HOPPER  ON  SAME  SIDE. 

1.  The  uae  of  the  word  "  then  "  in  instruction  No.  2  was  improper — 
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"  Unleas  he  had  reasonable  grounds  to  belieye  it  to  be  necessary  to  pro- 
tect himself  from  death  or  great  bodily  harm  then  about  to  be  inflicted," 

etc. 

2.  Instruction  No.  3,  that  maUce  might  be  implied,  etc.,  was  im- 
proper. 

Malice  should  be  proved  like  any  other  fact  (Shannahan  v.  (Com- 
monwealth, 8  Bush,  464.) 

3.  Instruction  No.  4,  defining  the  word  "aforethought"  as  a  "pre- 
determination to  kill,  however  suddenly  and  recently  formed,"  was  im- 
proper.   (Donnellan  v.  Commonwealth,  7  Bush,  679.) 

4.  Instruction  "A,"  asked  by  defendant's  counsel  as  to  reasonable 
doubt,  ought  to  have  been  given.  (Payne  v.  Commonwealth,  1  Met. 
376.) 

5.  The  attorney  for  the  Commonwealth  was  improperly  permitted  to 
argue,  before  the  jury,  matter  of  law  not  embraced  in  the  instructions. 
(Terrell  v.  Ck>mmon wealth,  13  Bush,  255.) 

6.  It  was  the  duty  of  the  court  to  exclude  the  statements  of  the 
witness  Miller  that  "  Humber  remarked,  *  Watch  Freeman  Farris  knock 
that  man  down,' "  whether  objected  to  or  not.  (Criminal  Code,  sec 
340.) 

7.  The  defendant  was  not  arraigned  and  did  not  waive  arraignment 
as  shown  by  his  affidavit,  and  therefore  the  court  erred  in  refusing  to 
grant  him  a  new  trial  or  to  go  behind  the  entry  made  by  the  clerk,  that 
defendant  "  waived  an  arraignment  and  plead  not  guilty,"  to  ascertain 
whether  the  entry  was  true  or  not. 

8.  The  court  also  erred  in  allowing  prosecuting  attorney  to  talk  with 
witnesses  after  they  had  been  sworn  and  put  under  rule. 

THOS.  E.  MOSS,  ATTORNEY-GENEBAL,  FOR  APPELLEE. 

1.  The  question  raised  as  to  the  defendant  having  waived  arraign- 
ment and  making  no  plea  is  out  of  the  case,  because  the  record  and  bill 
of  exceptions  both  contradict  it. 

2.  No  prejudice  to  the  rights  of  defendant  is  shown  to  have  resulted 
from  the  conversation  had  by  the  (^lornmon wealth's  attorney  with  the 
witness. 

3.  The  evidence  of  Miller  was  admissible,  but  if  not  admiwible  it 
was  not  objected  to,  and  therefore  no  question  can  be  raised  in  this 
court  in  reference  to  it.  , 

4.  Defendant  waived  any  right  he  hac^  to  object  to  the  ai^ument 
made  by  the  Commonwealth's  attorney  before  the  jury  by  not  asking 
the  court  to  instruct  the  jury,  as  suggested  by  the  court 

5.  The  instructions  are  what  this  court  has  approved  Id  Berry  v. 
Commonwealth,  10  Bush,  15.    And  as  to  "  malice,"  in  Kriel  v.  Common- 
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vealth,  5  Buafa,  362,  and  Nichols  y.  Commonwealth,  11  Bush,  582. 
WhAt  will  reduce  to  manslaughter,  11  Bush,  586;  Terrell  y.  Com- 
moowealth,  13  Bush,  246;  Luby  y.  Commonwealth,  12  Bush,  7. 

R.  M.  &  W.  O.  BRADLEY  ok  same  side. 

1.  Instruction  A  was  properly  refused  because  it  fails  to  point  out 
the  facts  necessary  to  constitute  guilt,  and  because  No.  10  embraces  all 
the  Law  on  the  subject,  taken  in  connection  with  the  other  instructions. 

2.  The  mere  fact  that  the  attorney  for  the  Commonwealth  was  per- 
mitted to  conyerse  with  the  witness  after  he  was  sworn  was  not  improper. 
Section  62  of  the  Criminal  Code  only  refers  to  examining  trials ;  section 
601,  CiTil  Code,  to  ciyil  trials. 

3.  The  orders  of  the  court  show  that  the  prisoner  was  arraigned  and 
pleaded  not  guilty.    This  is  conclusive  of  the  question. 

4.  The  eyidence  of  Miller  as  to  the  statements  of  Humber  was  com- 
petent»  as  showing  a  preconcerted  arrangement  between  Farris  and 
Homber.  But  if  not  competent  it  was  not  objected  to,  and  can  not 
now  be  complained  of. 

5.  What  the  Commonwealth's  attorney  said  in  his  argument  before 
Ae  jury  now  objected  to  was  argument,  and  what  he  had  a  right  to  say, 
hecause  what  he  said  was  the  law. 

JUDGE  MINES  delivered  the  opinion  of  the  court. 

Appellant  was  convicted  of  the  murder  of  Robert  Land, 
and  his  punishment  fixed  by  the  jury  at  death.  From  that 
verdict  and  the  s^tence  of  the  court  thereon  he  appeals. 

On  the  27th  day  of  May,  1878,  near  the  town  of  Lancaster, 
Sobert  Land,  a  white  man,  very  much  intoxicated,  had  a  dif- 
ficultj  with  some  negroes;  and  while  he  was  attempting  to 
draw  his  pistol  to  shoot  one  of  them,  and  being  held  by  a 
negro  named  Leavell,  the  appellant,  a  colored  man,  approached 
Land  and  said  to  Leavell,  '^  Turn  the  God  damned  son  of  a 
bitch  loose ;  let  him  go  to  hell."  To  this  Land  said,  "Are 
yon  talking  to  me,  you  son  of  a  bitch  ?"  Appellant  replied, 
"  Yes,"  when  Land  turned  toward  him  and  drew  or  attempted 
to  draw  a  pistol.  Appellant  struck  him  with  a  small  walking- 
cane  and  ran,  and  as  he  did  so  Land  shot  at  him  without 
hitting  him,  and,  according  to  some  of  the  witnesses,  threw  a 
rock.     Appellant  went  some   seventy-five  yards   down  the 
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road  to  the  house  of  another  negro  and  said^  ''Give  me 
your  gun^  quick ;  I  want  to  shoot  a  white  man  up  the  road 
who  shot  at  me,"  and,  having  obtained  the  gun,  ran  back  in 
the  direction  of  where  he  left  Land,  and  when  within  some 
fifty  yards  of  the  place  he  said,  "  God  damn  you,  where  are 
you?"  and  fired  upon  Land  and  shot  him  through  the  body, 
from  which  he  died  in  twenty  minutes.  While  appellant  was 
gone  for  the  gun  Leavell  had  succeeded  in  putting  Land  on 
his  horse,  with  a  view  of  getting  him  to  go  home.  Some  of 
the  witnesses  say  that  when  appellant  came  back  with  the 
gun  and  called  out  to  Land,  ''God  damn  you,  where  are 
you?"  Land  turned  toward  him  and  presented  his  pistol. 
The  evidence  is  that  appellant  was  about  two  minutes  in  get- 
ting the  gun  and  returning  to  the  vicinity  of  the  difficulty. 
The  bill  of  evidence  does  not  disclose  whether  there  had 
been  any  previous  ill  feeling  between  appellant  and  Land, 
or  whether,  in  fact,  they  had  ever  before  met.  Quite  a 
number  of  negroes  witnessed  the  killing,  but  it  appears  that 
no  white  person  other  than  Land  was  present. 

Objection  is  made  to  the  first,  second,  and  fourth  instruc- 
tions given  for  the  Commonwealth.  They  jundertake,  among 
other  things,  to  give  the  jury  the  law  of  self-defense  as 
applicable  to  the  facts  of  this  case.  They  appear  to  be 
much  more  favorable  to  appellant  than  the  law  will  justify. 
The  first  tells  the  jury  that  they  must  acquit  if  they  find  that 
appellant  "believed  and  had  reasonable  grounds  to  believe 
that  he  was  in  imminent  danger  of  loss  of  life  or  of  suflTering 
great  bodily  harm  at  the  hands  of  said  Land."  They  were 
not  told,  as  they  should  have  been,  that  the  right  to  kill  was 
dependent  upon  the  further  fact  that  there  were  no  other 
apparently  safe  means  of  escape  from  the  then  impending 
danger. 

The  instructions  given  at  the  instance  of  counsel  for  ap- 
pellant are  as  favorable  to  him  as  the  law  will  permit,  and 


VOL.  XIV.]  SEPTEMBER  TERM,  1878.  367 

FarrU  t.  Commonwealih. 

give  to  him  the  full  benefit  of  the  law  of  self-defense  and 
of  manslaoghter. 

Nor  do  we  think  the  court  erred  in  refusing  to  give  instruc- 
tion **A"  asked  for  by  appellant's  counsel.  The  court  had 
already  told  the  jury  what  facts  must  be  established  by  evi- 
dence,  that  excluded  every  reasonable  doubt^  before  they  could 
convict,  and  these  instructions  were  so  drawn  as  to  make  it 
clear  to  the  most  ordinary  mind  that  they  should  not  convict 
if  they  had  a  reasonable  doubt  as  to  whether  the  evidence 
established  any  one  of  these  facts. 

Complaint  is  made  that  counsel  for  the  Commonwealth  was 
permitted  to  argue  to  the  jury  the  law  of  manslaughter,  as 
stated  by  himself^  and  not  as  embraced  in  the  instructions. 
The  bill  of  exceptions  says  that  these  statements  were  made  in 
response  to  a  statement  by  counsel  for  appellant,  as  to  his  un- 
derstanding of  the  law  upon  the  same  subject.  It  appears 
that  counsel  for  appellant  objected,  privately  to  the  judge,  to 
the  statement  of  the  law  by  counsel  for  the  Commonwealth, 
and  that  the  judge  said  he  thought  the  argument  legitimate, 
but  that  if  counsel  desired,  he  would  tell  the  jury  that  they 
mast  be  governed  entirely  by  the  law  as  given  them  in  the 
written  instructions.  To  this  suggestion  from  the  court  appel- 
lant's counsel  made  no  response,  and  nothing  was  said  to  the 
jury  about  the  matter  by  the  court.  We  are  not  prepared  to 
say  that  the  argument  of  counsel  for  the  Commonwealth,  under 
the  circumstances,  was  improper,  but  if  it  was,  we  are  of  the 
opinion  that  no  sufficient  objection  was  made  and  preserved. 

It  is  also  objected  that  there  was  no  arraignment  of  the 
appellant  The  affidavit  of  appellant  appears  to  that  fact,  but 
the  bill  of  evidence  shows  that  an  arraignment  was  waived, 
and  that  appellant  pleaded  not  guilty.  The  record  is  conclu- 
sive of  this  point,  and  prevents  any  inquiry  into  its  correctness. 

It  does  not  appear  that  appellant  could  have  been  preju- 
diced by  the  court  permitting  counsel  for  Commonwealth  to 
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talk  with  the  witnesses  after  they  were  sworn  and  separated,  as 
the  same  permission  was  granted  to  and  exercised  by  counsel 
for  appellant.  The  Commonwealth's  witness  talked  to  by  its 
counsel  was  afterward  talked  with  by  counsel  for  appellant, 
and  introduced  in  his  behalf. 

As  to  whether  appellant  was  guilty  of  murder  or  man- 
slaughter, or  whether  he  was  guilty  of  either  offense,  was  a 
question  exclusively  for  the  jury,  updn  proper  instructions  as 
to  the  law  given  by  the  court.  We  have  no  power  to  inquire 
whether  the  court  erred  in  overruling  a  motion  for  a  new  trial, 
as  we  have  decided  in  Terrell  v.  Commonwealth,  13  Bush; 
Kennedy  v.  Commonwealth,  14  Bush,  340,  and  in  Frazier  v. 
Commonwealth,  MS.  opinion,  Nov.  21,  1878. 

The  third  instruction,  given  at  the  instance  of  the  counsel 
for  the  Commonwealth,  is  complained  of  by  counsel  for  appel- 
lant upon  the  ground  that  without  modification  it  was  calcu- 
lated to  and  probably  did  mislead  the  jury.     It  reads : 

"  Malice  is  implied  by  the  law  from  any  cruel  and  unnec- 
essary act  done  by  one  person  to  another,  and  from  the  delib- 
erate and  unnecessary  use  of  a  deadly  weapon." 

A  careful  consideration  of  this  instruction,  when  applied 
to  the  facts  of  this  case,  has  led  us  to  the  conclusion  that  the 
objection  to  it  is  well  taken.  The  proposition  as  stated  does 
not  appear  to  accord  with  the  reason  and  philosophy  of  the 
law  as  found  in  our  statutes  and  Code,  nor,  in  fact,  to  have 
been  approved  by  the  later  adjudications  in  other  states. 

Punishable  homicides,  under  the  General  Statutes  of  this 
state,  are  described  and  provided  for  as  follows : 

"  If  any  person  be  guilty  of  willful  murder  he  shall  be 
punished  with  death,  or  confinement  in  the  penitentiary  for 
life,  in  the  discretion  of  the  jury." 

"Whoever  shall  be  guilty  of  voluntary  manslaughter  shall 
be  confined  in  the  penitentiary  not  less  than  two  nor  more 
than  twenty-one  years." 
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Section  180  of  the  Criminal  Code  provides,  that  "  Issues 
of  law  shall  be  tried  by  the  court ;  issues  of  fact  in  prosecu- 
tionsy  for  offenses  of  which  the  punishment  is  limited  to  a  fine 
of  $16,  shall  be  tried  by  the  court.  All  other  issues  of  fact 
shall  be  tried  by  a  jury." 

It  is  further  provided  in  sections  225,  238,  239,  and  258, 

That  the  court  must  instruct  the  jury  in  writing  on  the 
law  applicable  to  the  case ; 

That,  if  there  be  a  reasonable  doubt  of  the  defendant  be- 
ing proved  guilty  he  is  entitled  to  an  acquittal ; 

That,  if  there  is  a  reasonable  doubt  of  the  degree  of  the 
offense  committed,  the  conviction  shall  be  of  the  lower  degree ; 

That,  when  there  is  a  verdict  of  "  guilty,"  or  "  for  the 
Commonwealth,"  the  jury  shall  fix  the  degree  of  punishment 
to  be  inflicted,  unless  it  be  fixed  by  law. 

In  reference  to  the  burden  of  proof  the  correct  rule  is  well 
stated  in  Wharton^s  American  Criminal  Law,  section  707,  as 
follows : 

"  When  the  defendant  relies  on  no  separate,  distinct,  and 
independent  fact,  but  confines  his  defense  to  the  original 
transaction  on  which  the  charge  is  founded,  with  its  accompa- 
nying circumstances,  the  burden  contimies  throughout  with  the 
prosecution.  Each  item  of  the  charge  must  be  proved  in  the 
same  manner  as  if  the  whole  issue  rested  on  it."  (Payne  v. 
Commonwealth,  1  Met.  375.) 

When  this  instruction  is  tested  by  these  rules  of  law, 
applied  to  the  facts  as  already  stated,  and  considered  in  con- 
nection with  other  instructions  given,  we  readily  see  that  it 
most  probably  misled  the  jury  to  the  prejudice  of  the  substan- 
tial rights  of  the  appellant.  The  jury  were  told  in  the  sixth 
instruction  that  if  they  believed  the  killing  was  done,  not  in 
malice  nor  in  necessary  self-defense,  but  in  sudden  heat  and 
passion,  they  must  find  the  accused  guilty  of  manslaughter. 
These  two  conflicting  instructions  told  the  jury,  in  effect,  that 
Vol.  XIV.— 25 
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if  the  killing  was  cruel  and  unnecessary,  and  done  with  a 
deadly  weapon,  the  law  implied  the  existence  of  malice,  and 
that  therefore  the  killing  was  willful  murder;  although  they 
might  believe  that  it  was  done  in  sudden  heat  and  passion 
or  in  self-defense.  An  unnecessary  or  a  cruel  killing  is  not 
always  willful  murder.  If  from  all  the  facts  and  circum- 
stances there  was  an  apparent  necessity  that  the  accused  should 
take  the  life  of  his  antagonist  in  order  to  preserve  himself 
from  death  or  great  bodily  harm,  then  about  to  be  inflicted,  he 
is  justified  on  the  ground  of  self-defense  ;  and  a  killing  with 
a  deadly  weapon  will  be  excusable  when  done  in  apparently 
necessary  self-defense,  or  may  be  manslaughter  when  done  in 
sudden  heat  and  passion.  This  conflict  could  have  been 
avoided  by  telling  the  jury  that  they  might  infer  malice  from 
the  circumstances  of  the  killing,  but  such  an  instruction  would 
be  objectionable  because  of  the  undue  prominence  that  would 
be  given  to  the  fact  of  killing  with  a  deadly  weapon. 

When  it  is  considered  that,  in  testing  instructions,  every 
deduction  which  the  jury  might  have  been  authorized  to  make 
from  the  testimony  must  be  assumed  as  a  fact  proved,  it  will 
be  more  readily  seen  how  great  is  the  probability  that  the  in- 
struction complained  of  confused  and  misled  the  jury. 

Suppose,  for  instance,  the  jury  to  have  determined  that 
Land  first  assaulted  and  attempted,  without  provocation^  to 
shoot  and  kill  appellant,  and  that,  in  sudden  heat  of  passioii, 
prpduced  by  the  unprovoked  and  deadly  assault,  appellants 
without  malice,  and  not  in  self-defense,  obtained  the  gun 
killed  Land?  In  that  case  appellant  was  guilty  only  of 
slaughter,  and  the  jury  must  have  so  found,  but  for 
instruction  that  malice  was  implied,  by  law,  from  the 
that  the  killing  was  done  with  a  deadly  weapon.  The  % 
tion  of  malice  or  no  malice  is  thus  taken  from  the  jary. 
although  they  have  found  all  the  necessary  elements  to  red 
the  killing  to  manslaughter,  they  mnst  either  disr^mrd 
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third  instruction  or  find  the  accused  guilty  of  murder.  The 
effect  of  the  two  instructions  was  to  destroy  each  other^  and  to 
deprive  appellant  of  the  benefit  of  the  law  applicable  both  to 
manslaughter  and  to  self-defense^  and  to  reduce  the  jury  to  the 
necessity  of  finding  ap{)ellant  guilty  of  willful  murder^  or  to 
return  a  verdict  of  not  guilty. 

Malice  is  necessarily  a  constituent  element  in  the  crime  of 
murder,  and  must  be  established  by  evidence  to  the  satisfaction 
of  the  jury,  as  any  other  fact  necessary  to  make  out  the  offense, 
and  is  no  more  within  the  province  of  the  court  to  determine 
than  the  fact  of  death,  or  the  character  of  the  weapon  used  tc 
inflict  it.  The  shadowy  boundary  line  between  the  province 
of  the  court  and  the  province  of  the  jury,  that  existed  when 
the  courts  were  permitted  to  charge  the  jury  orally,  and  to 
comment  on  the  weight  of  evidence,  has  been  sharply  drawn 
and  well  defined  by  the  provisions  of  the  Criminal  Code,  al- 
ready cited.  Each  is  an  absolute  sovereign  within  its  own 
domain,  with  no  disputed  territory,  and  no  questionable  pow- 
ers.    (Brady  v.  Commonwealth,  11  Bush,  285.) 

Mr.  Wharton,  in  his  work  on  Criminal  Law,  section  712, 
7th  edition,  says,  '^  The  doctrine  that  malice  and  intent  are 
presamptions  of  law  to  be  inferred  from  the  mere  act  of  kill- 
ing belongs,  even  if  correct,  to  purely  speculative  jurisprudence, 
and  can  not  be  applied  to  any  case  that  can  possibly  arise  be- 
fore the  courts;"  and  in  the  second  volume  of  his  work  on 
Evidence,  book  3,  chapter  14,  will  be  found  a  full  discussion 
of  this  question. 

Mr.  Bishop,  in  his  Commentaries  on  Criminal  Law,  6th 
edition,  section  673,  says  that  according  to  the  analogies  of  the 
modern  law  of  evidence  and  the  better  procedure  before  juries, 
the  existence  of  malice  is  to  be  deduced  by  the  jury  from  the 
facts  pat  in  evidence. 

Mr.  Proffatt,  in  his  treatise  on  Trial  by  Jury,  section  331, 
says,  **Of  late  the  tendency  is  to  hold  the  prosecution  to  a 
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strict  proof  of  malice,  and  the  common-law  doctrine  of  im- 
plied malice  is  disapproved.'^  (Stokes  v.  People,  53  N.  Y. 
164.) 

In  Commonwealth  v.  Hawkins,  5  Gray,  446,  decided  1855^ 
Chief  Justice  Shaw  delivering  the  opinion,  it  is  said  that  when 
all  the  circumstances  attending  the  homicide  were  fully  shown 
by  the  evidence,  as  in  this  case,  the  burden  was  on  the  Com- 
monwealth to  prove  the  whole  case,  and  that  the  jury  must  be 
satisfied,  upon  all  the  evidence,  beyond  a  reasonable  doubt,  of 
the  existence  of  malice. 

According  to  this  construction  of  the  cases  of  Common- 
wealth V.  York,  9  Metcalf,  and  of  Commonwealth  v.  Webster, 
5  Cushing,  so  often  cited  by  the  text-writers  in  support  of  the 
proposition  that  malice  is  implied  by  law  from  the  existence  of 
certain  facts,  they  are  not  authority  for  any  such  instruction 
when  all  the  circumstances  attending  the  killing  are  known. 

In  York's  case  the  fact  of  killing  was  established,  to  a  great 
extent,  by  circumstantial  evidence,  and  entirely  so  in  the  Web- 
ster case.     The  opinion  in  each  of  these  three  cases  w^as  de- 
livered by  Chief  Justice   Shaw,  and  the  Hawkins    case    he 
expressly  distinguishes  from  the  York  case.     It  is  also  to  be 
observed  that  in  the  York  and  Webster  cases  the    question 
decided  was  simply  whether  the  doctrine  of  reasonable  doubt 
could  be  applied,  in  determining  by  the  jury,  the  existence  of 
malice,  or  whether,  the  killing  being  established  to  their  satis- 
faction, there  was  not  a  prima  facie  c^se  for  the  Common  w^ealth 
and  the  burden  of  proving  the  absence  of  malice,  or  to  prove 
justification,  shifted  to  the  accused.   We  have  already  seen  that 
under  the  rule  in  this  state,  and  which  appears  now  to  l>e  very 
generally  adopted,  the  burden  of  proof  never  shifts  from  the 
Commonwealth  to  the  accused  when  the  plea  is  simply  **  not 
guilty,"  but  remains  upon  the  prosecution  throughout.      So 
considering  that  the  Massachusetts  cases  are  authoritv    then 
for  the  position  that  the  proof  of  killing,  nothing   else   ap- 
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pearingy  makes  it  incumbent  u{)on  the  accused  to  prove  the 
absence  of  malice^  it  is  clear  that  they  are  not  authority^  even 
in  that  state^  for  the  application  of  that  rule  where  all  the 
circumstances  of  the  killing  are  known^  and  are  not  authority 
in  this  state^  upon  this  point  in  any  case,  if  for  no  other  reason 
than  that  they  are  in  conflict  with  the  well-established  rule  that 
requires  the  burden  of  proof  to  remain  with  the  prosecution. 

Chief  Justice  Redfield,  in  State  v.  McDonnell,  32  Vt.  538, 
a£ker  citing  1  Hawkins's  P.  C.  82,  chap.  131,  sec.  32,  to  the 
effect  "  that  whenever  it  appears  that  a  man  killed  another  it 
shall  be  intended,  prima  facie,  that  he  did  it  maliciously,  unless 
he  can  make  out  the  contrary,  by  showing  that  he  did  it  on 
sudden  provocation,"  etc.,  says:  *iThe  same  general  proposi- 
tion is  substantially  repeated  in  all  the  subsequent  treatises 
and  re}X)rts  where  the  question  has  arisen;  but  it  seems  to 
have  been  done  without  much  examination,  and  one  might  be 
allowed  to  question  its  application  to  the  mere  act  of  killing, 
since,  being  but  a  presumption  of  fact,  in  the  absence  of  all 
evidence  in  regard  to  the  mode  of  death,  the  presumption  of 
innocence  must  be  allowed  to  prevail  over  that  of  malice. 
.  .  .  This  is  undoubtedly  one  of  those  points  where  the 
jury  should  be  expected  to  judge  for  themselves,  as  it  is  a 
subject  which  they  understand  as  well  as  the  court,  since  it 
has  reference  to  matter  of  fact,  rather  than  of  law." 

In  Madden  v.  State,  1  Kansas,  356,  it  is  held  that  the  pre- 
sumption  that  the  accused  intended  the  natural  and  probable 
consequences  of  his  own  acts,  is  not  one  of  law,  to  be  applied 
by  the  court,  but  of  fact,  to  be  weighed  by  the  jury.  (See  also, 
to  the  same  effect.  Coffee  v.  The  State,  3  Yerg.  283 ;  U.  S.  v. 
Mingo,  2  Cur.  C.  C.  1 ;  Maher  v.  The  People,  10  Mich.  212.) 

In  Greenleaf  on  Evidence,  vol  1,  sec.  18,  it  is  said,  "The 
intent  to  murder  is  concluaively  inferred  from  the  deliberate  use 
of  a  deadly  weapon."  Commenting  on  this  the  court,  in  Clem 
V*  State,  31  Indiana,  484,  say  that  it  is  not  supported  by  the 
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authorities  cited  by  Mr.  Greenleaf,  and  is  at  variance  with  uni- 
form and  well-established  principles. 

In  Smith  v.  The  Commonwealth^  1  Duv.  226^  opinion  by 
Judge  Robertson,  the  court  held  this  instruction  erroneous,  to 
wit,  '^  If  homicide  be  committed  by  a  deadly  weapon,  in  the 
previous  possession  of  the  slayer,  the  law  implies  malice  in  the 
perpetrator."  The  court  say  of  it,  "  As  given  without  quali- 
fication as  to  how  far,  or  for  what  purpose^  the  weapon  hap- 
pened in  the  perpetrator's  possession,  or  whether,  having  it 
for  a  lawful  purpose,  he  used  it  in  self-defense,  or  under 
sudden  and  provoked  heat  of  passion,  this  instruction  was 
certainly  wrong  and  misleading." 

It  might  well  be  said  thact  this  amounted  to  holding,  infer- 
entially  and  argumentatively,  that  the  instruction  would  be 
good  if  given  with  the  qualifications  indicated.  But  two 
things  are  to  be  considered  in  this  connection :  First,  the  point 
that  the  law  implies  malice  does  not  appear  to  have  received 
the  attention  of  the  court;  the  objections  pointed  out  being 
sufficient  to  destroy  the  instruction,  the  court  was  content  to 
stop  them.  Secondly,  the  improbability  of  being  able  to  draft 
an  instruction  containing  all  the  suggested  qualifications  and 
exceptions  mentioned  that  might  not  mislead  the  jury  to  the 
prejudice  of  the  accused.  Instructions  should  be  so  drafted 
that  they  may  be  taken  and  applied  in  their  literal  sense,  for 
the  jurors,  unlearned  in  the  law,  are  not  required  to  be  able  to  do 
more  than  to  make  a  literal  application  to  the  particular  case 
of  the  law  given  them.  The  constitution  of  the  state  guaran- 
tees to  every  citizen  the  right  openly  to  carry  arms,  and  the 
possession  of  them  should  be  presumed  to  be  for  a  lawful 
purpose.  That  presumption  existing,  the  court  would  then  be 
necessitated  to  tell  the  jury  what  would  be  an  unlawful  pur- 
pose, and  having  done  that  there  would  still  remain  the  neces- 
sity for  telling  them  that,  although  they  might  believe  the  ac- 
cused had  the  deadly  weapon  in  possession  for  an   unlawful 
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paq)06e,  yet  that^  under  certain  circumstances^  he  might  use  it 
in  self-defense^  or  if  used  in  the  sudden  heat  of  passion  the 
killing  would  not  necessarily  be  willful  murder.  When  the 
instruction  should  be  extended  so  as  to  clearly  define  to  the 
jury  all  the  circumstances  which  would  make  the  killing  justi- 
fiable, because  done  in  self-defense,  or  would  reduce  it  to  man- 
slaughter, the  chances  are  that  its  necessary  prolixity  would  be 
more  apt  to  mislead  and  confuse  the  jury  and  defeat  the  ends 
of  justice  than  if  no  instruction  were  given  on  the  point. 

Judge  Hardin,  delivering  the  opinion  of  the  court  in  Don- 
nellan  v.  Commonwealth,  7  Bush,  679,  said :  "  The  instruction 
to  the  effect  that  in  any  case  the  use  of  a  deadly  weapon,  not 
in  necessary  self-defense,  whereby  death  ensues,  will  constitute 
murder,  was  also  erroneous.  Such  use  of  a  deadly  weapon  is 
evidence  of  malice,  and  may  be  an  essential  ingredient  in  the 
proof  of  murder  in  many  cases ;  but  it  does  not  follow  that 
every  homicide  committed  by  the  use  of  a  deadly  weapon,  and 
not  in  necessary  self-defense,  is  murder." 

In  Shannahan  v.  Commonwealth,  8  Bush,  471,  this  court 
said :  "  Malice,  express  or  implied,  must  be  proved  in  order 
to  constitute  the  crime  of  murder,  and  in  the  absence  of  this 
proof  no  conviction  can  be  had  for  such  an  offense ;  and  evi- 
dence as  to  the  condition  of  the  accused  at  the  time  of  the 
killing,  whether  drunk  or  sober,  should  be  permitted  to  go  to 
the  Jury,  in  connection  with  other  facts,  in  determining  the 
question  of  malice." 

It  appears  that  the  doctrine  of  implied  malice  had  its 
origin  at  a  time  when  the  crime  of  murder  was  confined  to 
the  secret  killing  of  another,  and  when  the  rules  of  evidence 
as  now  established  were  but  little  known.  (4  Bl.  Com.  194, 
195.)  Such  appears  to  have  been  the  class  of  cases  to  which 
the  doctrine  was  first  applied  in  Massachusetts  and  in  several 
other  states ;  but  it  appears  that  some  of  the  American  writers 
on  the  law  of  evidence,  citing  and  approving  these  cases,  have. 
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by  the  use  of  general  terms^  extended  their  application  to  all 
homicides.  In  many  of  the  cases  cited  in  support  of  the 
proposition  that  the  law  implies  malice  from  deliberate  killing 
with  a  deadly  weapon^  it  is  seen  on  examination  that  the  jury 
found  by  special  verdict  the  facts  and  circumstances  connected 
with  the  killings  and  the  court  upon  that  finding  determined 
whether  there  was  malice.  (The  King  v.  Oneby,  2  Ld.  Baym. 
1485-1494.)  But  whatever  the  origin  of  the  rule  may  be, 
we  are  convinced  that  it  is  entirely  arbitrary,  contrary  to  the 
reason  and  the  analogies  of  the  law  of  criminal  procedure, 
both  at  common  law  and  under  our  statutes  and  Code. 

Therefore,  as  the  instruction  complained  of  tells  the  jury 
that  the  law  implies  malice  from  certain  acts,  it  is  erroneous. 
Wherever,  in  case  of  charge  of  homicide,  there  is  evidence 
before  the  jury  from  which  they  might  conclude  that  the 
killing  was  done  in  necessary  self-defense  or  in  the  sudden 
heat  of  passion,  such  an  instruction  may  be  fatally  mislead- 
ing; and  while  there  may  be  cases  where  there  is  no  such 
evidence,  and  in  which  such  an  instruction  could  not  mis- 
lead, it  should  not  be  given  in  any  case.  If,  in  the  entire  ab- 
sence of  such  evidence,  from  which  the  jury  might  acquit  on 
the  ground  of  self-defense,  or  might  find  a  verdict  of  man- 
slaughter, a  similar  instruction  should  be  given,  this  court 
might  not  feel  justified  in  reversing  the  judgment  of  the 
lower  court  for  that  reason  alone;  because  the  instruction 
was  not  prejudicial,  it  is  safe  to  say  that  it  can  never  serve 
to  enlighten  the  jury,  and  ought  in  every  case  to  be  omitted. 

As  the  judgment  must  be  reversed  for  the  reasons  indicated, 
it  is  proper  that  we  should  notice  the  objection  made  by  coun- 
sel for  appellant  to  the  statements  of  Miller  and  Best  as  to 
what  Humber  said  when  appellant  approached  Land  the  first 
time.  That  testimony  was  purely  hearsay,  and  should  have 
been  rejected,  as  we  presume  it  would  have  been  if  exception 
had  been  properly  taken  by  counsel  for  appellant.    The  bill  of 
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evidence^  however,  shows  that  no  such  objection  was  taken, 
and  we  must  therefore  infer  that  the  attention  of  the  court 
below  was  not  called  to  it. 

Wherefore  the  judgment  is  reversed,  and  cause  remanded 
with  direction  to  grant  appellant  a  new  trial,  and  for  other 
proceedings  consistent  with  this  opinion. 


Cask  88— PETITION  EQUITY— DBCEBiBKR  6. 

English  V.  Duncan,  &c. 

APPEAL    FBOM    HABBI80N    CIRCUIT    COUBT. 
1.  A  LAKBIiOBD'S  LIEN  ON  PERSONAL  PROPEBTY  TAKEN  TO  THE  LEASED 

PBBMISEB  remains  as  a  security  for  the  rent  so  long  as  the  tenant 
occupies  and  the  property  remains  on  the  rented  premises. 

7*he  landlorcPt  lien  is  superior  to  a  mortgage-lien  acquired  after 
the  property  had  been  taken  to  the  leased  premises,  to  the  extent  of 
one  year's  rent,  if  the  remedy  is  pursued  within  the  time  allowed 
by  law.     (Sees.  12,  18,  art.  1,  chap.  66,  Gen.  Stat.) 

C.  W.  WEST  POB  APPELLANT. 

Brief  not  in  record. 

J.  Q.  WARD  FOB  APPELLEES. 

1.  The  correctness  of  the  judgment  appealed  from  depends  upon  the 
ooostniction  to  be  given  to  sections  12  and  13  of  article  2,  chapter  66, 
General  Statutes. 

The  words'' carried  upon  the  leased  premises''  and  ''on  the  leased 
premises,"  as  used  in  said  section  12,  and  the  words  "  owned  by  him  after 
pfMsession  is  taken  under  the  lease,''  refer  to  and  limit  the  lien  of  the 
iandlord  as  against  a  mortgage  or  sale  made  in  good  faith  to  the  posses- 
sion nnder  a  lease  in  force  at  the  time  the  mortgage  was  made. 

As  to  the  law  prior  to  the  adoption  of  the  above  section,  see  Snyder 
T.  Hitt,  2  Dana,  204;  3  J.  J.  Mar.  432;  4  Dana,  22. 
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JUDGE  ELLIOTT  delivered  the  opinion  of  the  coubt. 

George  Oneal  rented  of  the  appellant  Ellen  Englisli  a 
grocery -house  in  the  town  of  Cynthiana^  in  which  he  placed 
a  counter  and  other  fixtures  and  began  the  business  of  a  ret&il 
grocery  merchant.  The  precise  length  of  Oneal's  lease  does 
not  appear.  He  took  possession  of  the  house  and  erected  the 
fixtures  in  September^  1873^  and  in  the  same  month  Oneal^  to 
indemnify  appellee  Duncan  as  his  security  for  about  (600^  ex- 
ecuted a  mortgage  of  his  grocery  -  store  and  all  the  fixtures 
therein.  Oneal  retained  the  possession  of  this  grocery-house 
as  tenant  of  appellant  till  July,  1877,  when  she  sued  out  her 
distress- warrant  against  him  for  (116.66§,  being  amount  due 
her  for  the  last  four  months'  rent  of  her  house.  This  distress 
was  levied  on  the  grocery-store,  including  its  fixtures,  and  at 
the  sale  the  appellant  became  the  purchaser  of  the  most  of  the 
property. 

Shortly  after  the  sale  the  appellees,  Duncan  &  Boyd,  broug^ht 
this  suit  to  enforce  Duncan's  lien  against  the  same  property^ 
which  he  claims  to  be  superior  to  that  of  appellant,  and  whether 
it  is  or  not,  is  the  only  question  presented  by  this  record. 

The  court  below  adjudged  in  appellee's  favor,  and-  Mrs. 
English  has  appealed. 

The  rights  of  the  parties  depend  upon  the  proper  construe- 
tion  of  sections  12  and  13  of  article  1  of  chapter  66  of  th« 
General  Statutes,  as  follows : 

"§12.  All  valid  liens  upon  the  personal  property  of  s. 
lessee,  assignee,  or  undertenant,  created  before  the  property 
was  carried  upon  the  leased  premises,  shall  prevail  a^inst  a, 
distress-warrant  or  attachment  for  rent.  If  such  lien  be 
ated  whilst  the  property  is  on  the  leased  premises,  and 
property  upon  which  the  landlord  hath  a  superior  Hen  for  hi 
rent,  then  to  the  extent  of  one  year's  rent,  whether  the 
accrued  before  or  after  the  creation  of  the  lien,  a  distress 
attachment  shall  have  preference,  and  be  first  satisfied, 
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vided  the  sanie  is  sued  out  in  ninety  days  from  the  time  the 
rent  was  due." 

'^§  13.  A  landlord  shall  have  a  superior  lien  on  the  pro- 
duce of  the  farm  or  premises  rented,  on  the  fixtures,  on  the 
household  furniture,  and  other  personal  property  of  the  tenant, 
or  undertenant,  owned  by  him,  after  possession  is  taken  under 
the  lease ;  but  such  lien  shall  not  be  for  more  than  one  year's 
rent  due,  or  to  become  due,  nor  for  any  rent  which  has  been 
due  for  more  than  one  hundred  and  twenty  days." 

It  will  be  seen  bv  an  examination  of  these  sections  of  the 
statute  tliat  if  the  landlord's  lien  is  created  while  the  property 
Ls  ou  the  leased  premises,  and  on  property  on  which  his  lien  is 
superior,  then  he  can  enforce  such  lien  to  the  extent  of  one 
year'^  rentj  provided  he  enforces  his  lien  within  ninety  days 
of  the  time  his  rent  falls  due. 

By  the  13th  section  of  article  1,  chapter  66  of  the  General 
Statutes  a  superior  lien  is  given  to  the  landlord  ^^on  the 
fixtures,  on  the  household  furniture,  and  other  personal  prop- 
erty of  the  tenant,  or  undertenant,  owned  by  him  after  pos- 
session is  taken  under  the  lease." 

According  to  our  construction  of  the  statute,  whenever 
the  tenant  takes  possession  of  the  leased  premises  and  carries 
thereon  articles  on  which  the  landlord's  lien  attaches,  that  such 
lien  continues  as  long  as  the  tenant  remains  in  possession  as 
such,  f<>r  the  amount  not  exceeding  one  year's  rent,  and  such 
lien  is  superior  to  a  mortgage-lien  acquired  after  the  property 
has  been  taken  to  the  leased  premises. 

This  lien  of  the  landlord  is  made  to  depend  upon  its  being 
created  while  the  property  of  the  tenant,  on  which  he  has  a 
superior  lien,  is  on  the  rented  or  leased  premises,  and  not  upon 
the  time  when  his  cause  of  action  for  rent  accrues;  for  the 
gtatate  supra  expressly  provides  that  the  lien  shall  have  pref- 
erence for  one  year's  rent,  "  whether  the  rent  accrued  before 
or  alter  the  creation  of  the  lien." 
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We  are  of  opinion  that  the  lien  created  in  favor  of  the 
landlord  on  personal  property,  which  his  tenant  has  taken  to 
the  rented  premises,  remains  as  a  security  for  the  rent  as  long 
as  the  tenant  occupies  and  the  property  remains  on  the  rented 
premises;  and  this  lien  is  superior  to  one  afterward  acquired, 
to  the  extent  of  one  year's  rent,  if  the  remedy  is  pursued  within 
the  time  allowed  by  law.  The  evidence  in  this  case  leaves  no 
doubt  but  that  the  property  mortgaged  was  on  the  premises 
rented  by'appellant  to  Oneal  at  the  time  of  the  execution  of 
the  mortgage  to  Duncan ;  and  as  Oneal  continued  to  occupy 
the  rented  premises  till  1877,  and  as  appellant's  claim  by  dis- 
tress was  for  the  last  four  months'  rent  of  her  premises,  her 
lien  on  the  property  in  dispute,  for  such  rent,  is  superior  to 
that  of  appellees. 

Whereupon  the  judgment  is  reversed,  and  cause  remanded 
for  further  proceedings  consistent  with  this  opinion. 


Case  39~PETITI0N  EQUITY— Dsa  6. 
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APPEAL  FROM  CALDWELL  dBCUrr  COUBT. 

1.  Facts  appeabing  ok  a  public  beoobd,  whether  of  judicial  proceed- 

ings or  of  a  deed  or  other  writing  required  or  permitted  by  l&w^  to 
be  recorded  for  the  preservation  of  evidence  or  other  ptirpofle,  r^jj 
not  be  contradicted  by  parol  evidence.  (Prewit  v.  Graves,  5  J.  J. 
Mar.  117;  Daniel  v.  Toney,  2  Met.  628;  Cain  v.  Flynn,  4  Dana,  5O0.> 

2.  Parol  evidence  can  not,  under  any  circumstances,  in  the  absence 

of  fraud,  be  admiUed  to  contradict  a  fact  expressly  stated  by  the  clerk 
in  his  certificate  of  acknowledgment  of  a  deed,  and  which,  if  be 
took  the  acknowledgment,  the  law  required  him  to  state. 

Whether  section  17,  chapter  81,  General  Statuies,  appUet  to  deeds  or 
mortgages  acknowledged  and  recorded  before  the  General  Statutes 
took  effect  is  not  decided  in  this  case. 
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1  A  DEED  RSOULABLY  EXECUTED  BY  A  MARRIED  WOMAN  AND  RE- 
CORDED, together  with  a  certificate  of  acknowledgment,  valid  on  its 
&oe,  will  pass  her  title,  and,  in  the  absence  of  fraud,  is  not  subject 
to  be  impe&ched  by  parol  evidence. 

The  cLcknofwUdgment  of  a  mortgage  by  a  married  w<yman,  acknowl- 
edged before  a  deputy  clerk,  the  certificate  being  written  by  another 
deputy  and  signed  by  the  clerk,  as  if  the  acknowledgment  had  been 
taken  by  him,  was  unsuccessfully  attempted  to  be  assailed  by  parol 
evidence  in  this  case,  on  the  ground  that  the  making  of  the  certifi- 
cate was  the  result  of  mistake  on  the  part  of  the  clerk. 

R  W.  WOOLLEY  and  P.  H.  DARBY  for  appellants. 

1.  The  certificate  of  acknowledgment  is  sufficient,  because  it  states 
all  the  facts  required  by  law  to  make  it  valid. 

2.  The  act  of  the  deputy  is  the  act  of  the  clerk,  and  should  be  in 
the  name  of  the  clerk.    (Talbott's  Devisees  v.  Hooser,  12  Bush,  408.) 

F.  W.  DABBY  FOR  appellees. 

1.  The  certificate  of  acknowledgment  was  void  as  to  the  feme  oovert^ 
because  it  did  not  embrace  the  memorandum  made  by  the  deputy  who 
took  the  acknowledgment.  (1  Stanton's  Rev.  Stat.,  p.  282;  Gen.  Stat., 
p.  262;  Fraxiklin  v.  Becker  and  wife,  11  Bush,  695.) 

2.  Recording  deed  with  insufficient  certificate  has  no  efiect.  An 
unauthorized  recording  is  void.  (Miller  v.  Henshaw,  4  Dana,  330; 
Simpson's  ex'r  v.  Loving,  3  Bush,  461 ;  Applegate  v.  Gracey,  9  Dana, 
215;  Scarlx>rough  v.  Watkins,  9  B.  Mon.  649;  McGuire  v.  Bowman, 

6  Bush,  550.) 

3.  The  legislature  never  intended  to  interpose  a  certified  falsehood, 
as  in  this  case,  between  a  right  and  a  remedy.  (Cooley's  Con.  Lim., 
ed.  2,  p.  289.) 

JUDGE  CX>FER  delivered  the  opnnoN  op  the  coxjrt. 

In  January,  1873,  Wylie  and  wife  made  a  mortgage  to 
Harpending,  embracing  the  homestead  of  the  husband.  In 
a  suit  to  enforce  the  mortgage-lien  Harpending's  executors 
obtained  judgment  by  default.  Before  the  judgment  was  ex- 
ecuted by  a  sale  of  the  property,  Wylie  departed  this  life. 
In  response  to  a  rule  to  show  why  the  judgment  should  not 
be  revived,  the  widow  and  heirs  made  defense  which  was  dis- 
posed of  by  this  court  in  the  case  of  Harpending's  executors 
V.  Wylie,  13  Bush,  158. 
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Mrs.  Wylie  and  her  children  subsequently  filed  a  petition 
for  a  new  trial  on  the  ground  that  she  and  her  husband  -were 
prevented  by  unavoidable  casualty  and  misfortune  from  niak> 
ing  defense.  And  they  set  up  as  a  defense  that  the  mortgage, 
although  appearing  on  the  face  of  the  certificate  to  have  been 
regularly  acknowledged  before  R.  L.  McGoodwin,  then  clerk 
of  the  Caldwell  County  Court,  was  not  acknowledged  before 
him  but  before  one  of  his  deputies,  who  failed  to  make  the 
necessary  certificate,  and  they  alleged  that  the  making  of  the 
certificate  was  the  result  of  mistake  on  the  part  of  the  clerk, 
but  do  not  allege  in  what  the  mistake  consisted. 

The  court  below  granted  a  new  trial,  and  from  that  judg- 
ment this  appeal  is  prosecuted. 

We  assume  that  the  grounds  for  a  new  trial  were  nrade 
out,  and  shall  consider  only  the  question  whether  the  defense 
proffered  has  been  established. 

The  evidence  shows  quite  clearly  that  the  mortgage  "was 
acknowledged  by  Mrs.  Wylie  before  a  deputy,  that  the  cer- 
tificate was  written  by  another  deputy,  and  was  signed  by  the 
clerk  with  his  own  hand,  and  that  it  was  not  acknowledged 
before  him  by  the  feme  or  her  husband.  There  was  indorsed 
on  the  mortgage,  and  signed  by  the  deputy  before  whom  it  "was 
acknowledged,  the  following  memorandum,  but  it  was  not  em- 
braced in  the  certificate  of  the  principal  clerk,  nor  has  it  been 
recorded :  "Acknowledged  by  J.  S.  Wylie  and  S.  L.  Wylie 
his  wife  and  O.  R." 

In  Ford  v.  Teal,  7  Bush,  166,  and  Woodhead  v.  Foulda, 
ibid.  222,  this  court  held  that  it  was  competent  to  prove  by 
parol  evidence  that  a  deed  executed  by  a  feme  covert  was  not 
read  or  explained  to  her,  or  that  her  husband  was  present 
when  she  acknowledged  it,  and  thus  to  avoid  the  deed  as  to 
her. 

The  statute  then  as  now  only  required  a  clerk  in  this  state 
to  certify  that  the  deed  was  acknowledged  before  him  by  the 
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fmtj  and  then  went  on  to  declare  that  a  certificate  in  the  pre- 
scribed form  should  be  evidence  that  she  had  been  examined 
separate  and  apart  from  her  husband^  and  that  the  contents 
and  effect  of  the  instrument  had  been  explained  to  her^  and 
that  she  consented  that  it  should  be  recorded. 

The  parol  evidence  was  admitted  in  those  cases  not  to  con- 
tradict any  fact  stated  in  the  certificate^  but  to  rebut  an  infer- 
ence deduced  by  the  law  from  the  facts  which  were  stated^ 
and  the  court  was  careful  to  place  its  decision  upon  that 
groand. 

In  the  first  of  those  cases  the  court  said : 
''Section  22,  chapter  24,  Revised  Statutes,  1  Stanton,  282, 
still  requires  privy  examination  as  before,  but  subsection  1 
dispenses  with  a  formal  certificate  of  such  examination,  and 
makes  a  general  certificate  of  acknowledgment  prima /acte  evi- 
dence proper  of  privy  examination  of  a  married  woman.     To 
repel  the  legal  presumption  of  such  uncertified  examination, 
eAtraneoiis   evidence   is   admissible   to  prove   that  the   only 
acknowledgment  was  simple,   without   examination,   and    in 
the  husband's  presence,  as  in  this  case,  and  not  contradicting 
ike  certificate  itself,  is  competent,^'  etc.     And  in  the  latter  case 
the  court  said,  "  Such  testimony  does  not  contradict  any  fact 
certified   by   the   clerk,  but   only  repels   a   deduction   arising 
from  the  presumption  that  the  clerk  understood  that  a  privy 
examination   and  the  reading   and  explanation  of  the  deed 
were  necessary  to  the  conclusive  effect  of  the  femc^s  acknowl- 
edgmenty  and  so  understanding  did  his  duty." 

The  full  scope  and  extent  of  those  cases  go  no  further  than 
to  decide  that  extraneous  evidence  is  competent  to  repel  the 
legal  presumption  arising  from  the  facts  expressly  certified  by 
iiic  oflScer,  and  they  consequently  furnish  no  authority  what- 
ever for  the  introduction  of  such  evidence  to  contradict  the 
ikct  expressly  stated  by  the  clerk  in  his  certificate  in  this  case, 
that  the  deed  was  acknowledged  before  him  by  Mrs.  Wylie. 
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And  the  &ct  that  the  court  in  those  cases  was  careful  to 
say  that  the  extraneous  evidence  admitted  did  not  contradict 
any  fact  certified  by  the  clerk,  and  to  place  its  admission  dis- 
tinctly on  that  ground,  shows  that  the  court  did  not  then  sup- 
pose that  parol  evidence  could,  under  any  circumstances,  in  the 
absence  of  fraud,  be  admitted  to  contradict  a  fact  expressly 
stated  by  the  clerk  in  his  certificate,  and  which,  if  he  took  the 
acknowledgment,  the  law  required  him  to  state. 

We  have  not  been  referred  to  any  case  in  which  it  has  been 
decided  that  a  fact  stated  in  a  clerk's  certificate  of  the  ac- 
knowledgment of  a  deed  can  be  disproved  by  extraneous  evi- 
dence, nor  have  we  been  able  to  find  any  such  case.  Nor  have 
we  found  any  case  in  which  such  evidence  is  expressly  held 
to  be  inadmissible.  That  precise  question  seems  never  before 
to  have  been  brought  before  this  court  for  decision. 

But  the  cases  in  7  Bush,  cited  supra^  are  strong  negative 
authority  for  holding  that  such  evidence  is  inadmissible.  The 
evident  anxiety  of  the  court  to  make  it  clear  that  parol  evi- 
dence was  not  being  admitted  "  to  contradict  any  fact  certified 
by  the  clerk"  plainly  shows  it  was  then  considered  that  such 
evidence  could  not  be  admitted  for  that  purpose. 

A  general  principle  of  the  law  of  evidence  is  that  facts 
appearing  on  a  public  record,  whether  of  judicial  proceedings 
or  of  a  deed  or  other  writing  required  or  permitted  by  the 
law  to  be  recorded  for  the  preservation  of  evidence,  or  other 
purpose,  can  not  be  contradicted  by  parol  evidence. 

In  Prewit  v.  Graves,  5  J.  J.  Mar.  117,  this  court  held 
that  it  was  competent  to  prove  by  extraneous  evidence  when 
an  unrecorded  certificate  of  acknowledgment  was  indorsed  on 
a  deed,  but  that  the  certificate,  after  being  recorded,  could  not 
be  contradicted  by  such  evidence,  and  that  decision  does  not 
rest  on  the  ground  that  the  party  to  be  affected  by  the  contra- 
diction was  a  married  woman,  but  on  the  more  comprehensive 
ground  that  the  thing  to  be  contradicted  was  a  record. 
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In  Daniel  v.  Toney,  2  Met.  623^  exceptions  were  filed  to 
certain  depositions  taken  before  a  justice  of  the  peace  in  the 
state  of  Vii^inia.  The  justice  certified  that  the  answers  of  the 
witness  were  written  by  him.  One  ground  of  the  exceptions 
was  that  that  statement  was  not  true,  and  the  party  excepting 
offered  to  prove  that  the  answers  were  not  in  the  handwriting 
of  the  justice,  but  this  court  held  the  evidence  incompetent  to 
contradict  the  certificate. 

In  Cain  v.  Flynn,  4  Dana,  500,  the  parties  claimed  the  land 
10  contest  under  separate  patents,  and  Flynn  offered  to  prove 
by  the  surveyor  on  whose  certificates  of  survey  both  patents 
issued^  that  he  did  not  make  an  actual  survey  of  Cain's  claim, 
although  he  had  officially  certified  that  he  had,  and  that  a  cer- 
tificate had  been  registered  in  the  land  office,  as  required  by 
law^  and  a  patent  issued  thereon. 

This  court,  in  passing  upon  the  question  whether  such  evi- 
dence "wss  competent,  said,  ^^  Principle  and  policy  both  forbid 
that  written   instruments,  made  by  authority  of  law,  or  the 
compact  of  parties — the  permanent  repositories  and  testimonies 
of  tmth,  and  of  the  most  important  rights — should  be  subject 
to   be   impeached,  contradicted,  or  annulled  by  loose,  collat- 
eral   parol  testimony.     The  surveyor,  the  appointed  agent  of 
the  law,  has  made  out  and  certified  officially,  the  execution  of 
a  sarvey,  for  the  plaintiff,  on  a  day  therein  designated.     That 
sarvev^  by  law,  has  been  made  the  foundation  of  his  patent, 
not  only  as  to  its  boundaries,  but  as  to  the  date  of  its  execu- 
tion.     The   law  elevates  his  patent  to  the  dignity  of  record 
evidence  of  title.     Shall  it  still,  after  all  those  solemnities,  be 
sabject  to  the  assaults  of  parol  testimony?     The  best  interest 
of  soeiety  demands  that  it  should  not,  and  the  wisdom  of  the 
law  forbids  if 

Xhe  same  may  with  equal  propriety  be  said  of  the  clerk's 
certificate   in  this  case,  and  in  all  cases  where  there  is  an 
attempt   to  pass  the  title  of  a  married  woman.     The  titles 
Vol--  XIV.— 26 


386  BUSH'S  REPORTS.  [vol.  xiv. 


Harpenditig'8  Executon  v.  Wylle,  &c. 


of  purchasers,  immediate  and  remote^  depend  wholly,  under 
our  law,  upon  the  validity  of  the  certificate  of  acknowledg- 
ment and  the  recording  of  the  deed  and  certificate.  If  the 
certificate  is  not  valid  all  else  is  in  vain,  and  can  not  afiect  the 
title  of  the  /eme,  whether  the  land  remains  in  the  hands  of 
her  immediate  vendee  or  is  conveyed  to  others. 

The  certificate  being  invalid  the  deed  is  void,  and  the  pur- 
chase-money, if  paid,  can  not  be  recovered  back  except  from 
the  husband.  When  the  defect  appears  on  the  face  bf  the 
deed  or  certificate  purchasers  are  put  upon  notice,  and  if 
they  buy  and  lose  their  investment  they  have  no  just  cause  for 
complaint.  But  when,  as  in  this  case,  the  certificate  is  regular 
on  its  face  and  has  been  recorded,  justice  and  the  best  interest 
of  society  demand  that  it  should  not  be  open  to  the  assaults 
of  parol  evidence. 

The  public  should  be  able  to  repose  implicit  confidence  in 
the  verity  and  stability  of  the  public  records  of  land  titles ; 
and  no  class  of  persons  is  so  vitally  interested  in  the  firm 
establishment  of  this  rule  as  married  women.  They  are  in- 
terested that  the  public  shall  know  that,  fraud  aside,  a  deed 
regularly  executed  by  a  married  woman  and  recorded,  together 
with  a  certificate  of  acknowledgment,  valid  on  its  face,  mtiU  pass 
her  title,  and  is  not  subject  to  be  impeached  by  parol  evidence. 

If  such  evidence  be  admissible,  then  the  title  to  real  estate, 
conveyed  or  attempted  to  be  conveyed  by  femes  covert^  no 
longer  depends  upon  the  public  record  of  titles,  but  upon 
parol  evidence,  and  a  door  will  be  opened  for  the  perpetra- 
tion of  frauds,  full  of  peril  to  individuals  and  to  society. 

Such  a  rule  will  no  doubt  produce  individual  cases  of  hard- 
ship. But  this  is  nearly  always  the  necessary  consequence  of 
the  establishment  of  a  general  rule  of  law.  Human  laws  are 
necessarily  imperfect.  All  they  can  do  is  to  provide  rules  that 
will  in  the  long  run  be  promotive  of  the  general  good.  Either 
this  or  each  case  must  be  decided  according  to  the  conscience 
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of  the  judge,  which  would  lead  to  utter  and  hopeless  confusion 
and  uncertainty. 

There  is  much  less  danger  of  occasional  wrong  resulting 
from  the  oversight,  ignorance,  or  bad  faith  of  officers  author- 
ized to  certify  the  acknowledgment  of  deeds,  than  in  opening 
the  door  for  the  admission  of  parol  evidence  in  all  cases  to 
prove  that  the  feme  did  not  acknowledge  the  deed  at  all,  or 
that  her  husband  was  present,  or  that  the  deed  was  not  read 
or  explained  to  her  by  the  clerk. 

There  is  no  middle  ground  as  to  facts  distinctly  stated  by 
the  officer  in  his  certificate.  Such  evidence  must  be  admitted 
in  all  cases  or  rejected  in  all,  and  in  our  opinion  neither  prin- 
ciple, authority,  nor  the  interest  of  society  at  large  or  of  femea 
eoteri  as  a  class  leave  any  room  for  serious  controversy  as  to 
what  is  and  ought  to  be  the  rule  of  law  on  the  subject. 

The  rule  does  no  wrong  in  this  case.  It  is  not  pretended 
that  the  consideration  for  the  mortgage  was  not  received,  or 
that  Mrs.  Wylie  did  not  acknowledge  the  mortgage  to  Har- 
pending. 

It  is  admitted  she  did,  and  the  only  ground  upon  which 
its  obligatory  effect  is  sought  to  be  avoided  is  that  the  certifi- 
cate of  acknowledgment  was  not  written  out  and  signed  by 
the  deputy  before  whom  the  acknowledgment  was  made. 

If  no  certificate  had  been  made  and  recorded  we  should  be 
compelled  to  hold  the  mortgage  invalid  as  to  the  homestead 
exemption,  because  that  exemption  can  only  be  waived  in  the 
mode  indicated  by  the  statute.  But  we  find  in  the  record  a 
certificate  in  which  the  officer  says  she  did  acknowledge  it, 
anti  no  fraud  on  the  part  of  the  mortgagee  being  alleged  or 
proved,  that  must  be  the  end  of  the  matter  between  him  and 
ilrs-  Wyli^j  unless  she  can  be  relieved  on  the  ground  of  mis- 
take on  the  part  of  the  clerk. 

It  "was    contended  in  the  argument  by  appellants'  counsel 
that  section  17,  chapter  81,  General  Statutes  applies  to  this 
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case^  and  cuts  off  all  inquiry  into  the  truth  of  the  certificate, 
unless  upon  an  allegation  of  fraud  on  the  part  of  the  mort- 
gagee or  mistake  on  the,  part  of  the  clerk ;  and  that  no  mis- 
take being  shown,  except  a  mistake  of  law  on  the  part  of  the 
clerk  in  supposing  he  had  a  right  to  certify,  as  taken  by  him- 
self, an  acknowledgment  taken  by  his  deputy,  the  statute  is 
conclusive  of  the  case. 

The  appellees'  counsel  contended  that  the  mortgage  having 
been  executed  and  recorded  before  the  Greneral  Statutes  took 
effect,  the  section  snj>ra  does  not  apply. 

The  conclusion  already  reached  renders  it  unnecessary  that 
we  shall  pass  upon  the  question  in  this  case,  and  we  forbear 
to  express  an  opinion  on  the  subject. 

The  only  evidence  of  mistake  on  the  part  of  the  clerk  is 
of  a  mistake  of  law.  It  is  not  claimed  that  he  was  mistaken 
as  to  any  fact.  If  he  was  mistaken  at  all  it  was,  as  contended 
by  appellants'  counsel,  in  supposing  he  had  a  right  to  certify 
an  acknowledgment  made  before  his  deputy  as  though  taken 
by  himself,  and  as  we  can  not  inquire  into  the  fact  whether  it 
was  in  fact  taken  by  him  as  he  certifies  it  was,  we  can  grant 
no  relief  on  the  ground  of  mistake. 

Judgment  reversed,  and  cause  remanded  with  directions  to 
dismiss  the  petition  for  a  new  trial,  and  to  execute  the  former 
mandate. 
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Cabb  40— petition  EQUITY— Dec.  7. 

Gibbons  v.  Germantown  &  Hamilton  Crossroads 

Turnpike  Eoad  Company,  &c. 

APPEAL  FBOM  BRACKEN  CHANCERY  COUBT. 
I.  A    SUIT    TO    SUBJECT    PROFITS    OF  A   TURNPIKE    ROAD    COMPANY  tO 

the  payment  of  a  debt  of  the  company  creates  a  lien  on  such 
profits  in  favor  of  the  plaintiff. 

2.  The  first  creditor  suing  and  creating  a  lien  on  the  fund 
SOUGHT  to  be  subjected,  18  entitled  to  a  preference  over  other 
crediton  who  are  subsequently  made  parties  to  the  same  action, 
and  to  have  his  debt  first  paid  out  of  such  fund. 

3»  A  pboceeding  in  rem  creates  a  lien— when,  etc. 

Where  the  plaintiff  has  a  clear  equitable  right  to  appropriate  the 
property  of  his  debtor  and  the  thing  itself  is  sought  to  be  subject- 
ed, and  is  properly  described  in  his  petition,  his  proceeding  in  rem 
creates  a  lien  upon  the  property  from  the  time  of  the  institution  of 
the  suit. 

C.  C.  POWER  FOR  appellant. 

8.  A-  CRIBFIELD  for  appellees. 

JUDGE  ELLIOTT  delivered  the  opinion  of  the  court. 

This  8uit  was  brought  by  appellant  in  equity  to  enforce  the 
payment  by  the  appellee,  the  turnpike  company,  of  a  judg- 
ment at  law  obtained  against  it. 

Many  years  ago  the  Germantown  &  Hamilton  Crossroads 
Turnpike  Company  undertook  to  build  a  turnpike  road  in 
Bracken  County.  Its  oflScers  found  that  it  would  take  $3,000 
in  addition  to  the  sum  subscribed  to  complete  the  turnpike, 
and  they  called  a  meeting  and  proposed  to  the  farmers  sup- 
posed to  be  benefited  by  the  completion  of  the  road,  Ihat  if 
they  would  raise  the  (3,000,  the  company  would  issue  to  each 
creditor  a  certificate,  showing  the  amount  he  loaned  to  the 
company,  and  the  same  was  to  be  returned  to  him  with  ten 
per  cent  interest. 
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Under  this  arraugement  the  money  was  raised  and  the  road 
completed.  Ap{)ellant's  intestate  loaned  to  the  company  $250 
under  this  arrangement  in  1852,  and  at  the  same  time  the 
appellees,  except  the  turnpike  company,  loaned  the  company 
the  sums  of  money  which  they  set  up  in  this  action. 

The  appellant  obtained  a  judgment  at  law  for  the  sum  due 
to  the  estate  of  his  intestate,  and  an  execution,  which  issued 
for  the  same,  was  returned  no  property  found,  and  he  brought 
this  suit  to  have  appropriated  the  profits  of  the  road  to  the 
payment  of  his  judgment.  The  other  creditors  of  the  same 
turnpike  company  whose  loans  were  made  to  it  at  the  same 
time  with  appellant^s  intestate  filed  their  petition  to  be  made 
parties,  and  set  up  their  claims  by  permission  of  the  lower 
court,  and  against  appellant's  objection.  The  claims  set  up 
by  these  creditors  were  not  denied  by  the  company. 

The  court,  on  the  submission  of  the  cause,  rendered  a 
judgment  in  favor  of  these  creditors  as  well  as  appellant,  and 
having  placed  the  road  in  the  hands  of  its  receiver,  directed 
that  the  profits  of  the  road  should  be  appropriated  pari  poMu 
among  all  the  creditors. 

From  this  judgment  appellant  appeals,  and  says  he  alone 
is  entitled  to  the  equitable  relief  adjudged  because  he  alone 
had  obtained  a  judgment  at  law,  and  had  a  return  of  no 
property  found  against  the  turnpike  road  company. 

We  apprehend  that  in  a  case  of  this  kind  such  a  suit 
and  such  a  return  were  not  necessary. 

The  turnpike  road  company  had  no  property  but  its  road 
and  such  incidental  property  rights  in  toll-gates,  rock -quar- 
ries, etc.,  as  would  enable  it  to  properly  control  the  road  and 
keep  it  in  repair.  We  doubt  therefore  whether  in  such  a  case 
as  this  a  judgment  and  return  of  no  property  was  necessary 
to  the  right  of  the  creditor  to  appropriate  the  profits  of  the 
road  to  the  payment  of  his  debt.  The  court  below  placed  the 
road  in   the  hands   of  its  receiver,  and  adjudged  that  the 
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profits  thereof  should  be  divided  pari  passu  among  all  the 
creditors  who  asserted  claims  in  this  litigation. 

The  appellant  had  brought  his  suit  for  the  specific  purpose 
of  appropriating  the  profits  of  the  company's  road  to  the  pay- 
ment of  his  debt^  and  had  his  summons  executed  on  the  com- 
pany some  time  before  the  other  creditors  filed  their  petitions 
to  be  made  parties  to  the  litigation,  and  it  is  contended  that 
by  his  suit  describing  the  property  he  sought  to  appropriate 
to  the  payment  of  his  debt^  the  appellant  obtained  a  lien, 
which,  being  prior  in  time  to  that  of  the  other  creditors, 
should  be  first  enforced. 

This  court  in  Parsons  v.  Meyburg,  1  Duvall,  206,  decided 
that  a  suit  in  equity  for  the  subjection  of  a  known  and  de- 
scribed equity  or  to  enforce  an  equitable  lien,  created  a  lien 
without  attachment  or  a  return  of  rnUla  bona^  for  the  court 
say,  *'Any  such  proceeding  in  rem  operates  as  a  lien  without 
a  formal  attachment.^'  And  in  that  case  it  was  ruled  that 
the  common  -  law  lien  of  the  parties  "  who  first  sued  in  rem 
was  superior  to  the  subsequent  attachment-lien ''  of  their  an- 
tagonists in  that  litigation. 

In  the  case  of  Ward's  adm'r  v.  Robinson,  &c.,  1  Bush,  295, 
Robinson  and  others  obtained  a  judgment  and  return  of  no 
property  against  B.  N.  Shropshire,  and  filed  their  petition  in 
equity,  in  which  they  charged  that  Shropshire  had  a  vendible 
interest  in  a  certain  tract  of  fifty  acres  of  land,  which  they 
describe  in  a  contest  between  Robinson,  &c.  and  Ward's  ad- 
ministrator. This  court  decided  "  That  the  lis  pendens  in  the 
case  of  Robinson,  &c.,  being  specifically  in  rem,  operated  as 
a  lien  on  the  fifty  acres  of  land,  could  not  be  consistently 
doubted,  and  is  settled  in  the  case  of  Parsons  v.  Meyburg, 
1  Dnv.  206." 

In  Tilford,  Ac.  v.  Burnam,  &c.,  Tilford  and  Anderson,  on 
a  return  of  no  property  found,*  brought  a  suit  to  set  aside  a 
fraudulent  conveyance  of  a  specified  and  described  tract  of 
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land;  and  this  court  in  that  suit  held  that  '^  when  Tilford  and 
Anderson  brought  their  suit  in  rem,  the  lis  pendens  was  an 
equitable  levy  and  entitled  them  to  priority/' 

These  are  only  a  few  of  the  many  cases  in  which  it  has 
been  decided  by  this  court  that  where  a  party  has  a  clear  equi- 
table right  to  appropriate  property  of  his  debtor,  and  the  thing 
itself  is  sought  to  be  subjected  and  is  properly  described,  his 
proceeding  in  rem  creates  a  lien  upon  the  property  from  the 
time  of  its  institution. 

As  therefore  appellant  brought  his  suit  and  sought  to  sub- 
ject the  turnpike  road  company's  road  to  the  payment  of 
his  debt,  and  asked  that  the  profits  thereof  should  be  so 
appropriated,  his  proceeding  in  rem  and  lis  pendens  amounted, 
as  some  of  the  law-writers  say,  to  an  equitable  levy,  and  others 
to  a  lien  which  has  priority  over  afber-acquired  liens  or  equi- 
ties in  the  same  property  or  fund. 

We  are  therefore  of  the  opinion  that  the  lieu  of  the  other 
judgment  creditors  of  this  turnpike  company,  on  the  profits 
of  the  road,  are  subordinate  to  that  of  appellant,  and  that  he 
is  entitled  to  have  his  debt  first  paid  out  of  such  fund. 

Wherefore  the  judgment  is  reversed,  and  cause  remanded 
for  further  proceedings  consistent  with  this  opinion. 


TOL.  XIV.]  SEPTEMBER  TERM,  1878.  393 

RobiDBon  ▼.  Hoskiiu. 

Case  41— PETITION  ORDINARY— Dbo.  7. 

Robinson  v..  Hoskins. 

APPEAL    FROM    TAYLOR    CIRCUIT    COURT. 
1.  PUBCHASE    OF   FROPERTT  BT  AN    D7FANT  IS  RATIFIED  BT  HIM  BT 

A  SALE  THEREOF  after  arriving  at  age. 

If  a  purchase  is  made  during  infancy,  and  the  thing  purchased  is 
kept  and  used  by  the  infant  until  his  arrival  at  age,  and  then  con- 
verted to  his  own  use,  such  conduct  amounts  to  an  election  by  the 
adult  to  stand  by  the  contract  made  while  he  was  an  infant,  and 
renders  his  plea  of  infancy  unavailing. 

D.  G.  MITCHELL  and  J.  R.  ROBINSON  for  appellant. 

1.  When  an  infant  avoids  a  contract  for  personalty  he  must  restore 
the  consideration.  (Bailey  v.  Bamberger,  11  B.  Mon.  115;  see  also  1 
J.  J.  Mar.  246 ;  1  Dana,  45;  7  Bush,  410;  6  Bush,  473;  Newman's  PI. 
and  Pr.,  p.  371. 

JUDGE  ELLIOTT  deliyered  the  opinion  of  the  court. 

Appellee  purchased  a  horse  of  appellant  in  1875^  and  when 
be  was  under  twenty -one  years  of  age.  He  arrived  at  age 
and  sold  his  horse  for  (60,  for  which  he  took  the  note  of  the 
purchaser.  In  this  suit  for  the  price  of  the  horse  appellee 
relied  on  two  defenses,  fraud  in  selling  an  unsound  for  a  sound 
horse,  and  infancy  at  the  time  of  the  purchase. 

If  the  defense  of  fraud  had  been  established,  the  appellee 
would  have  been  entitled  to  have  the  damage  which  resulted 
therefrom  deducted  from  the  price  of  the  horse. 

If  the  plea  of  infancy  w^ere  sustained,  that  defense  was  a 
bar  to  the  action,  unless  the  appellee  converted  the  horse  or 
kept  it  and  used  it  as  his  own  property  after  he  arrived  at  age. 

In  Tyler  on  Infancy  and  Coverture,  p.  82,  it  is  asserted 
that  *'  where  an  infant  purchased  a  horse,  and  gave  his  note 
for  the  purchase-money,  and  kept  the  horse  until  after  he  was 
of  BgCy  and  then  sold  him,  this  was  regarded  as  a  ratification 
of  the  purchase,  and  the  infant  was  held  liable  on  his  note;  so 
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if  an  infant  buy  goods  on  credit^  and  has  them  in  his  posses- 
sion, and  uses  them,  and  does  not  return  them  to  the  vendor 
within  a  reasonable  time  after  he  comes  of  age,  it  has  been 
held  that  he  thei'eby  ratifies  the  purchase  and  becomes  liable 
for  the  price  of  the  goods.  So  where  an  infant  purchased  a 
yoke  of  oxen,  for  which  he  gave  his  negotiable  promissory  note. 
After  he  became  of  age  he  disposed  of  the  oxen  and  received 
the  avails.  This  was  held  a  ratification  of  the  purchase^  and 
the  infant  was  made  liable  to  pay  his  note." 

It  is  true  that  the  plaintiff  can  not  sue  upon  the  defend- 
ant's promise  made  after  he  was  of  age  to  pay  the  debt  in- 
curred during  infancy,  unless  such  promise  is  evidenced  by  a 
writing,  but  if  the  purchase  is  made  during  infancy,  and  the 
thing  purchased  has  been  kept  and  used  by  the  infiint  till  his 
arrival  at  age,  and  then  converted  to  his  own  use,  such  con- 
duct amounts  to  an  election  by  the  adult  to  stand  by  the  con- 
tract made  while  he  was  ah  infant. 

The  reasoning  upon  which  this  doctrine  rests  is,  that  the 
contract  of  the  infant  is  not  void  like  that  of  a  jeme  covert,  but 
is  only  voidable.  And  having  used,  sold,  and  converted  after 
his  arrival  at  age,  the  property  purchased  during  his  infancy, 
he  has,  in  contemplation  of  law,  elected  when  an  adult,  to 
keep  the  property  at  the  price,  and  on  the  terms  agreed  on 
when  he  was  an  infant. 

The  evidence  in  this  case  conduces  to  prove  that  after  his 
purchase  of  the  horse  the  appellee  sold  it  and  took  the  pur- 
chaser's promissory  note  for  $60  as  the  purchase-price,  which 
note  was  still  in  appellee's  possession  and  unpaid  in  October, 
1877.  And  these  facts  were  substantially  set  up  in  plaintiff's 
reply,  to  which  a  demurrer  was  sustained.  The  reply  alleged 
that  the  appellee  became  of  age  in  January,  1876,  and  sold 
and  converted  the  horse  by  receiving  the  purchaser's  prom- 
issory note  for  it. 

If  after  his  arrival  at  age  the  appellee  sold  and  converted 
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the  horse^  his  conduct  amounted  to  a  confirmation  of  the  orig- 
inal agreement,  and  needed  no  written  promise  to  support  it. 
And  therefore  the  court  erred  in  sustaining  appellee's  demur- 
rer to  appellant's  reply. 

Wherefore  the  judgment  is  reversed,  and  cause  remanded 
fcr  farther  proceedings  consistent  with  this  opinion. 


Case  42— PETITION  EQUITY  — Deo.  7. 

Franks  v.  Lucas. 

APPEAL    FBOM  OWEN    CIKCUIT    COURT. 

L  The  homestead  exebiption  right  embraces  two  abjoinino  tracts 
OF  LAND,  when  the  dwelling-bouse  of  the  debtor  is  situated  on  one 
of  them  and  the  fee-simple  value  of  both  does  not  exceed  $1,000. 

If  the  homestead  right  embraces  land  in  which  tJie  debtor  holds  a  life- 
cBtaie  the  fee-simple  value  is  estimated  in  setting  the  same  apart. 

2L  If  the  owner  of  a  homestead  right,  embracing  two  tracts  of 
rjL5ri>,  executes  a  mortgage  on  that  tract  on  which  his  dwell- 
n^o-HOUSE  is  situated,  he  does  not  thereby  waive  his  homestead 
right  in  the  other,  and  the  latter  can  not  be  subjected  by  a  creditor 
while  the  debtor  occupies  the  former  as  his  homestead. 

J.  W.  PERRY  and  O.  B.  HALLAM  for  appellant. 

The  homestead  law  exempts  so  much  land,  including  the  dwellings 
hooae  and  appurtenances,  as  shall  not  exceed  $1,000  in  value.  (Gen. 
Stat.,  sec.  9y  art.  13,  chap.  38.)  This  does  not  limit  the  right  to  one 
tract  or  to  a  fee-simple  title.  It  embraces  any  title  or  estate  less  than  a 
fee-simple.     (See  Gardner  v.  Smith,  &c.,  10  Bush,  245.) 

STBOTHKB  &  ORR  for  appellee. 

1.  The  homestead  right  is  limited  to  the  tract  on  which  the  actual 
^wellin^-house  is  situated.  (Miles,  &c.  v.  Hall,  &c.,  12  Bush,  105;  Jar* 
hoef  Slc-  ▼.  Colvin,  he,,  4  Bush,  73.) 

2.  When  the  o^vner  of  a  homestead  right  mortgages  the  land  on 
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which  his  dwelling  is  situated,  and  the  mortgage  is  enforced,  leaying 
no  surplos,  he  is  thereby  precluded  from  claiming  any  homestead  right 
in  an  adjoining  tract. 

JUDGE  COFEB  delivered  the  opinion  of  the  goubt. 

The  debtor  Franks  owns  a  life-estate  in  fifty  acres  of  land, 
on  which  is  situated  his  dwellings  occupied  by  himself  and 
&milyy  and  he  owns^  in  fee,  an  adjoining  tract  containing 
thirty-three  acres.  The  aggregate  value  of  a  fee -simple  in 
both  does  not  exeed  (1,000. 

He  and  his  wife  united  in  mortgaging  his  interest  in  the 
fifty  acres  to  Green  to  secure  a  debt  of  less  than  $300.  The 
appellee  sought  to  subject  the  thirty-three  acre  tract  to  the 
payment  of  a  debt  due  to  him  by  Franks^  and  the  circuit 
court  having  adjudged  against  Franks,  he  has  appealed. 

Counsel  for  the  appellee  cite  Jarboe  v.  Colvin,  4  Bush,  70, 
Miles  V.  Hall,  12  Bush,  105,  in  support  of  the  judgment. 

In  the  former  case  it  appears  that  Jarboe  owned  three  con- 
tiguous tracts  of  land.  His  dwelling-house  was  situated  on 
the  middle  tract,  and  he  mortgaged  that  tract  so  as  to  waive 
the  homestead  exemption,  and  then  claimed  a  homestead  in 
one  of  the  other  tracts,  and  this  court  adjudged  against  him. 

That  decision  does  not,  however,  as  counsel  seem  to  sup- 
pose, rest  on  the  ground  that  Jarboe^s  land  consisted  of  three 
tracts  derived  from  different  vendors.  The  ground  of  the 
decision  is  this: 

By  the  terms  of  the  statute  "so  much  land,  indtuUng  the 
dwelling-house  and  appurtenances,  ...  as  shall  not  exceed 
in  value  J1,000,"  is  exempted.  The  statute  does  not  allow  a 
homestead  out  of  the  tract  or  body  of  land  owned  by  the 
debtor,  and  leave  to  the  debtor  or  the  court  or  oflScer  to  assign 
it  out  of  any  part  of  the  tract  or  of  several  adjacent  tracts, 
but  provides  that  it  shall  be  out  of  that  part  on  which  the 
dwelling-house  and  appurtenances  are  situated.  The  statute 
having  declared  that  the  exemption  shall  be  of  $1,000  worth 
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of  land,  including  the  dwelliDg,  when  the  debtor  makes  a 
mortgage  of  that  part  of  his  land  on  which  the  dwelling  and 
appurtenances  are  situated,  and  the  land  embraced  in  the 
mortgage  is  worth  $1,000  or  more,  whether  hiS  land  consists 
of  one  tract  or  of  several  contiguous  tracts,  the  exemption  is 
gone,  because  it  has  been  waived  as  to  the  only  land  to  which 
the  statute  applies.     (Hansford  v.  Holdam,  ante  p.  210.) 

The  land  mortgaged  by  Jarboe  sold  for  (1,781.84,  just 
enough  to  satisfy  the  mortgage-debt,  thus  showing  that  the 
mortgage  embraced  the  entire  homestead. 

But  in  this  case  the  two  tracts  being  contiguous,  constitut- 
ing one  £irm,  and  being  worth  in  the  aggregate  not  exceeding 
$1,000^  the  mortgage  to  Green  only  embraced  a  part  of  the 
homestead.  Before  the  mortgage  was  executed  it  is  clear  that 
the  appellee  could  not  have  subjected  any  part  of  either  tract 
to  sale  to  satisfy  his  debt,  and  it  is  not  perceived  how  any 
part  of  either  can  have  become  subject  on  account  of  its  exe- 
cution. It  was  not  made  for  his  benefit,  and  as  long  as  Franks 
continues  to  reside  on  the  fifty  acres  and  to  be  a  housekeeper 
with  a  fiimily  both  tracts  are  exempt  from  coercive  sale  by  any 
creditor,  except  Green,  and  he  can  only  subject  the  tract  em- 
braced in  his  mortgage. 

In  Miles  v.  Hall  we  decided  that  the  homestead  could  not 
be  extended  over  on  to  a  tract  adjoining  that  on  which  the 
dwelling  was  situated,  not,  however,  because  it  was  a  different 
tracts  but  because  the  tract  including  the  dwelling  was  of  the 
value  of  $1,000. 

So  much  of  the  judgment  as  directs  the  sale  of  the  land 
not  embraced  by  Green's  mortgage,  to  satisfy  appellee's  debt, 
is  reversed,  and  the  cause  is  remanded  with  directions  to  dis- 
miss so  much  of  the  petition  as  seeks  to  subject  it. 
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Case  43  — INDICTMENT-- Deceb£ber  9. 

^  Brown  v.  Commonwealth. 

APPEAL    FROM    GALLATIN    C  B  I  M  I  N  A  L    COURT. 

1.  Objection  fikst  made  in  motion  and  grounds  for  new  trial,  as 

to  alleged  errors  committed  during  the  progress  of  the  trial,  can  not 
be  considered  by  the  Court  of  Appeals. 

2.  Instructions  as  to  the  sanity  of  the  accused,  giving  him  the 

full  benefit  of  the  law  applicable  to  the  defense  of  insanity,  are 
copied  and  discussed  in  the  opinion  herein,  affirming  the  judgment 
of  conviction  on  defendant's  plea  of  insanity. 

3.  Opinions  of  witnesses  derived  from  observation  are  admissible 

in  evidence  when,  from  the  nature  of  the  subject  under  investiga- 
tion, no  better  evidence  can  be  obtained.  (Hardy  v.  Morrill,  56  N. 
H.  232.) 

4.  Opinions  of  non-professional  witnesses  as  to  the  sanity  of 

THE  accused  may  be  admitted  as  evidence  by  the  court. 

But  the  court  must  be  satigfiedj  be/ore  admitting  such  opinionB^  that 
the  witness  has  had  an  opportunity,  by  association  and  observation, 
to  form  an  opinion  as  to  the  sanity  of  the  person  in  reference  to 
whom  he  is  to  speak  or  give  his  opinion. 
6.  An  expert  should  not  be  allowed  to  express  his  professional 
opinion  as  to  the  sanity  of  the  accused  when  there  is  no  hypotheti- 
cal case,  or  agreed  facts  submitted  to  him ;  or  from  the  evidence  of 
other  witnesses  when  he  did  not  hear  all  the  evidence  of  the  other 
witnesses. 

6.  What  response  the  witness  was  expected  to  make  most  be 

shown  in  the  record  before  the  Court  of  Appeals  can  decide  whether 
the  court  below  erred  or  not  in  refusing  to  allow  the  question  to  be 
answered.  (Tipper  v.  Commonwealth,  1  Met.  6;  Bowler  v.  Ldine, 
3  Met.  311;  Chrystal  v.  Commonwealth,  9  Bush,  669;  Nichols  v. 
Commonwealth,  11  Bush,  575.) 

7.  A  decision  of  the  Court  of  Appeals  is  authority,  and  to  be 

regarded  as  law  only  in  so  far  as  it  passes  upon  questions  actually 
presented,  and  necessarily  decided,  in  the  particular  case. 

8.  The  Court  of  Appeals  has  no  jurisdiction  to  consider  oriqi- 

NAL  affidavits  not  a  part  of  the  record  made  in  the  lower  court ; 
or  to  direct  an  inquiry  as  to  whether  the  appellant  has  not  become 
insane  since  the  rendition  of  the  verdict  and  sentence  of  the  lower 
court  against  him. 
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J.  J.  LANDRAM  FOB  APPELLANT. 

1.  The  ooart  permitted  the  jury  to  view  the  place  where  the  homi- 
cide occurred,  alao  the  residence  of  the  accused,  and  how  he  escaped 
through  the  back  part  of  it,  etc.,  without  placing  the  jury  under  the 
direction  of  Home  person  appointed  by  the  court,  and  without  the  pres- 
ence of  the  accused,  in  violation  of  section  236  of  the  Criminal  Code, 
and  of  section  12,  article  13  of  the  constitution,  which  secures  to  the 
prisoner  the  right "  to  meet  the  witnesses  face  to  face,"  and  because  the 
jury  thas  received  evidence  out  of  court  the  accused  was  entitled  to  a 
new  trial.     (Crim.  Code,  sec.  271,  subsec.  2.) 

The  accused  had  a  right,  with  his  counsel,  to  be  personally  present 
with  the  jury  when  they  viewed  the  scene  of  the  homicide.  (3  Whar- 
ton's Crim.  Law,  sec.  3197.) 

"  If  the  indictment  be  for  a  felony,  the  defendant  must  be  present, 
and  shall  remain  in  actual  custody  during  the  trial.''  (Crim.  Code,  sec. 
183.) 

2.  The  opinions  of  the  non-professional  witnesses  as  to  the  sanity  or 
insanity  of  the  accused  were  not  competent,  because  they  did  not  detail 
the  facts  on  which  they  based  their  opinions.  (Hunt's  heirs  v.  Hunt,  3 
B.  Hon.  575;  Jones's  adm'r  v.  Perkins,  5  B.  Mon.  223;  1  Pick.  192;  3 
Serg.  &  R.  267;  Townsend  v.  Townsend,  7  Gill,  10;  Dorsey  v.  Warfield, 
7  Md.  67 ;  Commonwealth  v.  Wilson,  1  Gray,  339;  Poole  v.  Richardson, 

3  Maas.  330;  Clark  v.  The  State,  12  Ohio,  483;  1  Greenleaf,  440 ;  Doe  v. 
Began,  5  Blackford,  217.) 

3.  The  first  instruction  is  erroneous  because  it  does  not  fix  the  time 
at  which  deceased  died.  It  left  the  time  of  his  death  blank.  In  order 
to  make  the  killing  murder  the  deceased  must  have  died  within  a  year 
and  a  day'  after  receiving  the  injury.  (2  Bishop,  sec.  655;  Wharton,  sec. 
1078.) 

4.  The  fifth  instruction  is  erroneous,  because  it  does  not  direct  the 
jury  to  consider  the  condition  of  the  mind  of  the  accused  at  the  time 
of  the  killing,  and  because  it  requires  the  jury  to  be  satisfied  that  the 
accoaed  was  insane.     (Smith  v.  Commonwealth,  1  Duv. ;  8  Bush,  .463 ; 

4  Met.  229.)     "Satisfied"  requires  more  than  belief. 

5.  Insanity  is  an  excuse  for  crime  when  committed  under  its  influ- 
ence and  by  its  promptings.  (Wharton's  Crim.  Law,  sees.  21,  22,  23,  24, 
25,  30;  Wharton  &  Stills's  Med.  Juris.,  sec.  260;  Bennett  &  Head's 
Leading  Oases,  101.) 

6.  One  of  the  jury  was  allowed  to  separate  from  the  others  and  go  to 
a  barber's  shop  alone  and  not  in  the  charge  of  an  officer.  (Common- 
wealth ▼.  Shields,  2  Bush,  84;  Wharton's  Crim.  Law,  sec.  3115;  Com- 
monwealth y.  McCall,  1  Va.  Cases,  271 ;  1  Robinson,  756 ;  Crim.  Code, 

244.) 
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7.  An  indictment  for  murder,  in  which  it  does  not  appear  that  the 
death  happened  within  a  year  and  a  day  after  the  wound  was  giyeo,  is 
fatally  defective.  (2  Wharton,  sec.  1073 ;  2  Bishop  on  Crim.  Law,  sec. 
533.) 

THOMAS  £.  MOSS,  attobney-oeneBwAx,  for  appellee. 
Brief  not  in  record. 

JUDGE  HINES  deliveeed  the  opinion  op  the  court. 

Appellant,  charged  with  willful  murder,  was  tried,  convicted 
of  voluntary  manslaughter,  and  sentenced  to  the  penitentiary 
for  sixteen  years,  and  from  that  judgment  he  appeals. 

The  substance  of  the  proof  is,  that  appellant  tendered 
money  and  demanded  a  drink  at  the  bar  of  one  Jacob,  and 
that  Jacob  and  his  bar -tender,  Snyder,  both  refused  to  let 
appellant  have  any  liquor,  Snyder  assigning  as  a  reason  that 
the  father  of  appellant  had  so  requested.  Some  harsh  lan- 
guage passed  between  the  parties,  when  appellant  drew^  a 
pistol  and  snapped  it  at  Jacob,  and  on  its  failing  to  tire 
appellant,  with  a  declaration  to  the  effect  that  he  would  get  a 
pistol  that  would  kill,  went  a  short  distance  to  his  dwelling 
and  in  a  few  minutes  returned  with  another  pistol,  which  he 
presented  and  snapped  at  Jacob.  At  this  point  Snyder  called 
to  an  oflBcer  to  arrest  appellant,  and  without  further  provoca- 
tion he  turned  and  shot  Snyder,  from  the  effects  of  which  he 
died  within  a  few  days.  The  principal  defense  was  insanity, 
the  evidence  to  support  which  will  be  referred  to  in  another 
part  of  this  opinion. 

Much  of  the  argument  of  counsel  for  appellant  was  directed 
to  the  alleged  errors  of  the  court  below,  in  permitting  the  jury 
to  view  the  place  of  killing,  without  the  presence  of  the  pris- 
oner and  without  having  the  place  pointed  out  to  the  jury  hv 
the  court,  or  by  any  one  designated  by  the  court;  and  in  per- 
mitting the  jury  to  separate  during  the  trial,  to  receive  evi- 
dence out  of  court  and  in  the  absence  of  appellant.  These 
points,  as  well  as  several  others  relied  upon  in  the  ai^iuneot 
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can  not  be  considered  by  this  court,  because  no  objection  was 
made  to  the  action  of  the  court  until  the  motion  for  a  new 
trial  was  made.     (Terrell  v.  Commonwealth^  13  Bush,  246.) 

In  Kennedy  v.  Commonwealth,  ante  page  340;  Frazier 
V.  Ck>mmonwealth,  MS.  opinion,  November  21,  1878;  and 
in  several  other  cases  decided  at  the  present  term,  we  have 
held  that  an  objection  first  made  in  motion  and  grounds  for 
new  trial  can  not  be  considered  by  this  court.  Of  the  fifteen 
grounds  relied  upon  on  the  motion  for  new  trial,  we  can 
examine  only  the  action  of  the  court  in  the  admission  and 
rejection  of  evidence,  and  the  giving  and  refusing  of  instruc- 
tions. 

T*he  following  instruction  given  at  the  instance  of  the 
Commonwealth  is  complained  of,  to  wit: 

**  The  court  instructs  the  jury  that  the  law  presumes  every 
man  to  be  sane  until  the  contrary  is  shown  by  the  evidence, 
and  before  the  prisoner  can  be  excused  for  killing  the  deceased 
on  the  plea  of  insanity  the  jury  must  be  satisfied  from  the  evi- 
dence that  the  accused  was  laboring  under  such  a  defect  of 
reason  as  not  to  know  the  nature  and  quality  of  murder,  or  if 
he  did  know,  it,  that  he  did  not  know  to  commit  murder  was 
wTonjr-  That  the  true  test  of  responsibility  is,  whether  the 
accused  had  sufficient  reason  to  know  right  from  wrong,  and 
whether  or  not  he  had  sufficient  will-power  of  control  to  gov- 
ern his  actions." 

Counsel  earnestly  and  ably  argues  that  the  word  "  satisfied," 
used  in  the  instruction,  was  misleading  and  prejudicial  to  ap- 
pellant, because  it  required  the  jury  to  disregard  the  plea  of 
insanity,  unless  the  evidence  was  such  as  to  free  their  minds 
from  doubt  as  to  whether  it  was  of  such  a  character  as  un- 
der the  instructions  would  authorize  an  acquittal;  that  they 
were  told  by  that  expression  that  the  existence  of  a  reason- 
able doubt  as  to  the  sanity  or  insanity  of  the  appellant  would 
not  justify  an  acquittal  upon  the  ground  of  insanity.  That  in- 
VoL.  XIV.— 27 
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struction  standing  alone  is  probably  subject  to  that  objection, 
but  when  taken  in  connection  with  the  other  instructions  it 
does  not  appear  that  the  jury  could  have  been  misled  by  it. 

By  the  second  instruction  given  at  the  instance  of  the  coun- 
sel for  appellant  the  jury  is  told  that  it  is  their  duty  to  consider 
every  fact  or  circumstance  admitted  in  evidence,  and  that  if, 
upon  the  whole  case,  they  shall  entertain  a  reasonable  doubt 
as  to  whether  any  fact  or  circumstance  necessary  or  essen- 
tial to  the  conclusion  of  the  guilt  of  the  accused  has  been 
proved,  they  should  give  the  accused  the  benefit  of  that  doubt. 

The  third  instruction  given  at  the  instance  of  appellant's 
counsel  is  as  follows: 

"The  court  instructs  the  jury  that  if,  upon  all  the  evi- 
dence before  them,  they  shall  entertain  a  reasonable  doubt  as 
to  whether  the  accused,  at  the  time  and  place  he  shot  and 
killed  Snyder,  was  of  sane  mind,  they  should  give  him  the 
benefit  of  that  doubt,  and  acquit  him."  This  instruction  is 
more  favorable  to  appellant  than  is  authorized  by  the  law. 

If  the  instructions  given  were  numen)us,  prolix,  or  in- 
volved it  might  be  said,  with  the  appearance  of  plausibility, 
that  the  objection  indicated  to  the  fifth  instruction  was  such 
as  would  authorize  the  court  to  infer  that  the  jury  might  have 
been  misled  by  it.  But  such  is  not  the  case.  They  are  drawn 
with  much  more  than  the  usual  care  bestowed  upon  instruc- 
tions in  criminal  cases,  and  present  the  law  in  as  brief  and 
direct  a  manner  as  could  well  be  done,  giving  to  the  accused 
the  full  benefit  of  the  law  applicable  to  the  defense  of  insan- 
ity, whether  it  be  intellectual  or  moral  insanity.  (Graham  v. 
Commonwealth,  16  B.  Mon.  587.) 

While  the  evidence  certainly  strongly  tends  to  show  that 
the  accused  was  afflicted  with  a  homicidal  mania,  and  that  it  is 
hereditary,  the  question  of  the  sufficiency  and  weight  of  evi- 
dence to  establish  the  defense  was  a  question  exclusively  for 
the  jury,  a  matter  not  to  be  inquired  into  by  this  court. 
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Some  seventy  witnesses  were  examined  in  the  case^  and  the 
larger  number  of  them,  experts  and  nou- experts,  were  per- 
mitted to  express  their  opinions  as  to  the  sanity  of  the  appel- 
lanty  and  of  the  testimony  of  the  non-experts,  excepted  to  by 
coansel  for  appellant,  is  the  following: 

H.  P.  Clau  said  that  he  had  known  the  appellant  for 
eighteen  years;  lived  within  a  half  a  mile  of  him;  sometimes 
saw  him  as  often  as  two  or  three  times  a  week ;  sold  him  goods 
about  eight  years  before  the  killing;  had  since  then  loaned  him 
small  amounts  of  money,  and  thought  him  sane;  noticed  some 
peculiarity  in  him,  but  thought  him  drunk;  never  saw  him 
drink  ;  never  associated  with  him,  and  am  twice  as  old  as  he  is. 

D.  P.  Guin  said :  Have  known  the  accused  since  a  boy,  but 
have  not  been  with  him  much;  had  but  little  to  do  with  him. 
From  observation  of  his  conduct  and  acts,  I  had  no  reason  to 
believe  him  insane,  and  never  heard  any  thing  of  it.  My  at- 
tention was  not  called  to  it.     He  had  many  peculiarities. 

J.  J.  Brown  said:  Am  not  related  to  the  accused;  have 
known  him  since  1849;  had  business  with  him  and  frequent 
chats.  Prom  habits,  conduct,  and  chats  I  never  thought  him 
insane  ;  have  seen  peculiarities  in  members  of  his  family,  but 
never  had  any  question  as  to  his  sanity.  I  am  not  an  expert 
nor  a  doctor.     My  attention  was  never  called  to  the  accused's 

insanity. 

R.  H.  Monow  said :  Have  known  the  accused  all  his  life, 
and  have  always  thought  him  sane.  I  am  no  doctor,  nor  was 
my  attention  ever  called  to  his  insanity. 

Rod  Perry  said :  Have  known  the  accused  for  twenty  years; 
^ot  intimate  with  him ;  never  heard  his  sanity  called  in  ques- 
tion. He  was  different  from  the  other  members  of  his  family 
mn  disposition.     I  never  studied  insanity. 

Judia  Long:  I  have  known  the  accused  and  his  family 
thirty-five  years.  From  his  manner,  habits,  and  my  per- 
knowledge  of  him  I  think  him  as  sane  as  any  one.  When 
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under  the  influence  of  liquor^  or  when  I  thought  him  to  be, 
he  would  laughy  sing^  and  swear. 

Dr.  H.  J.  Abbett :  Have  known  the  accused  ten  or  fifteen 
years;  never  made  it  my  business  to  observe  his  habits;  con- 
versed with  him  a  few  moments  before  the  killing,  and  thought 
him  sane ;  never  heard  his  sanity  questioned ;  have  had  no  ex- 
perience in  treating  insanity. 

Ben.  F.  Griffin:  Have  known  the  accused  since  he  was  a 
boy;  saw  him  but  seldom,  and  never  heard  his  sanity  ques- 
tioned. 

Many  other  witnesses  were  examined  who  testified  substan- 
tially as  the  above,  but  we  deem  it  unnecessary  to  give  their 
statements,  as  these  are  sufficient  to  dispose  of  the  objections 
made  by  counsel.  The  question  is,  When,  if  at  all,  will  non- 
experts be  permitted  to  state  in  evidence  an  opinion  as  to 
sanity? 

This  court,  in  Hunt's  heirs  v.  Hunt,  3  B.  Mon.  577,  ex- 
pressed the  opinion  that  such  evidence  was  incompetent  unless 
the  witness  stated  the  facts  upon  which  the  opinion  was  baaed, 
but  did  not  undertake  to  say  what  facts  would  be  necessary  to 
render  the  expression  of  an  opinion  competent. 

The  opinion  in  Hardy  v.  Morrill,  56  N.  H.  232,  decided  in 
1875,  is  one  of  the  most  exhaustive  and  satisfactory  i^views 
of  the  question  that  we  have  met.  The  opinion  was  deliv^ered 
by  Chief  Justice  Foster.     It  is  there  said,  page  241 : 

'*  But  without  reference  to  any  recognized  rule  or  principle, 
all  concede  the  admissibility  of  the  opinions  of  non-profes- 
sional men  upon  a  great  variety  of  unscientific  questions 
arising  every  day,  and  in  every  judicial  inquiry.  These  are 
questions  of  identity,  handwriting,  quantity,  value,  length, 
measure,  time,  distance,  velocity,  form,  size,  age,  streng;th, 
heat,  cold,  sickness,  and  health;  questions  also  concerning 
various  mental  and  moral  caprices  of  humanity,  such  as  dis- 
position and  temper,  anger,  fear,  excitement,  intoxication. 
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racity,  general  character,  and  particular  phases  of  character, 
and  other  conditions  and  things,  both  moral  and  physical, 
too  numerous  to  mention/^ 

''All  evidence  is  opinion  merely,  unless  you  choose  to  call 
it  &ct  and  knowledge,  as  discovered  by  and  manifested  to  the 
observation  of  the  witness/' 

It  is  there  said  that  no  general  rule  for  the  admission 
or  rejection  of  such  evidence  can  be  safely  stated,  but  that 
the  nearest  is: 

**  Opinions  of  witnesses  derived  from  observation  are  admissi- 
ble in  evidence,  irAen,  from  the  nature  of  the  subject  under  inves- 
tigcttioUf  no  better  evidence  can  be  obtained.  No  harm  can  result 
from  such  a  rule  properly  applied.  It  opens  the  door  for  the 
reception  of  important  truths,  which  would  otherwise  be  ex- 
cluded, while  at  the  same  time  the  test  of  cross-examination, 
disclosing  the  witness's  means  of  knowledge,  and  his  intelli- 
gence, judgment,  and  honesty,  restrain  the  force  of  the  evi- 
dence within  reasonable  limits,  by  enabling  the  jury  to  form 
a  dne  estimate  of  its  weight  and  value." 

Exactly  what  is  meant  by  the  expression  in  some  cases, 
^when  such  evidence  jias  been  admitted,  that  ''the  witness  must 
detail  the  facts  upon  which  the  opinion  is  based,"  we  do  not 
find  explained.  If  the  admissibility  of  the  opinion  as  evi- 
dence must  depend  upon  the  facts  from  which  it  is  formed, 
it  is  manifest  that  there  is  a  question  for  the  court  antecedent 
to  its  introduction,  and  that  to  promulgate  a  general  rule,  as 
to  the  amount  and  quality  of  the  evidence  that  should  satisfy 
the  court  in  every  case,  would  be  impossible.  The  court 
must  be  satisfied  that  the  witness  has  had  an  opportunity, 
by  association  and  observation,  to  form  an  opinion  as  to  the 
sanity  of  the  person  in  reference  to  whom  he  is  to  speak; 
but^  as  to  the  extent  and  character  of  the  evidence,  no  better 
rule  can  be  established  than  to  leave  it  within  the  discretion 
of  the  court,  as  in  the  case  of  opinions  given  in  evidence  as  to 
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hand  write.  It  must  vary  with  the  circumstances  of  each  case, 
and  by  these  circumstances  the  jury  must  determine  for  them- 
selves the  weight  to  which  the  opinion  may  be  entitled. 

It  is  not  intended  that  the  admissibility  of  the  evidence 
shall  be  made  to  depend  upon  the  ability  of  the  witness  to 
state  specific  facts,  from  which  the  jury  may,  independent  of 
the  opinion  of  the  witness,  draw  a  conclusion  of  sanity  or  in- 
sanity, for  it  is  the  competency  of  the  opinion  of  the  witness 
that  is  the  subject  of  inquiry.  The  ability  of  the  witness  to 
detail  certain  facts  which  are  in  themselves  substantive  evi- 
dence of  the  condition  of  the  mind,  may  add  very  greatly  to 
the  weight  of  the  opinion  given  in  evidence,  but  they  will  not 
of  necessity  affect  the  question  of  competency.  One  of  the 
main  reasons  for  permitting  such  evidence  is  that  the  facts 
and  circumstances  which  go  to  form  the  opinion  in  the  mind 
of  the  witness  can  not  be  reproduced  and  made  palpable  in 
the  concrete  to  the  jury.  Common  observation  teaches  us  that 
mind  and  character  manifest  themselves  through  subtle  me- 
diums of  communication  that  can  not  be  made  tangible  in  all 
cases  to  the  understandings  of  others,  even  by  the  most  studied 
and  powerful  use  of  language.  (Wharton  on  Evidence,  sec. 
451,  and  authorities  there  cited.) 

An  eye  may  menace,  it  may  plead,  it  may  languish  with 
love,  it  may  sparkle  with  mirth,  it  may  manifest  intellectual 
power,  it  may  show  idiocy  or  insanity,  and  while  these  several 
manifestations  may  be  as  patent  to  the  mind  of  the  observer 
as  anv  material  substance  could  be,  and  he  may  be  as  conscious 
of  the  condition  of  the  mind,  character,  or  emotion  indicated 
by  them  as  he  is  of  his  own  existence,  yet  the  probabilities  are 
that  the  most  skillful  word  -  painter  would  utterly  fail  in  an 
attempt  to  make  these  evidences  substantive  and  tangible  to 
another.  The  same  may  be  said  of  tlie  impression  one  gathers 
from  the  tones  of  the  human  voice,  from  the  touch  of  a  hand, 
the  lines  and  contour  of  a  face.     These,  and  a  great  number 
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of  other  illustratioDS  that  might  be  given,  show  that  in  all 
each  matters  the  admission,  in  evidence,  of  opinions  is  abso- 
lately  essential  to  a  proper  administration  of  justice  and  the 
development  of  truth.  It  is  competent  because  it  is  the-  best 
evidence  of  which  the  subject  is  susceptible. 

Those  who  have  had  anv  thing  like  an  extensive  practice 
of  law  know  how  unreliable  and  worthless  is  the  evidence 
of  the  average  expert.  Oflen  the  opinion  is  honestly  formed 
and  expressed  to  suit  some  pet  theory  that  has  no  founda- 
tion in  £ict  or  experience,  and  sometimes  it  occurs  that  an 
over-weening  desire  to  place  a  rival  practitioner  in  an  unfa- 
vorable light  before  the  jury  and  the  local  public,  leads  the 
expert  to  the  expression  of  an  opinion  that  is  not  the  re- 
sult of  observation  and  experience,  and  does  not  correspond 
with  the  deduction  that  should  be  made  from  the  facts.  Fre- 
quently such  persons  are  called  from  a  distance  to  express 
an  opinion  after  a  momentary  examination,  or  an  opinion 
baaed  upon  a  hypothetical  case  imperfectly  stated.  It  is 
not  reasonable  to  suppose  that  such  an  opinion  of  an  expert 
would  be  entitled  to  as  much  weight  as  that  of  an  intelli- 
gent non-professional  person  who  had  for  many  years  been 
an  intimate  associate  of  the  person  in  reference  to  whose 
mind  he  was  called  to  speak ;  or,  to  say  the  least,  there  ap- 
pears no  reason  why  the  opinion  of  such  an  expert  should 
go  to  the  jury  and  that  of  the  non-professional  be  excluded. 
The  evidence  of  the  one  or  the  other  will  be  entitled  to  con- 
sideration in  proportion  to  his  intelligence  and  opportunities 
for  forming  an  opinion,  and  the  juries  may  be  safely  intrusted 
tprith  the  duty  of  comparing  and  weighing  them. 

Wherefore  the  judgment  is  affirmed. 

To  THE  PETmON  OP  APPELLANT'S  COUNSEL  FOR  A  REHEARING  JUDGE 
HINES  DELIVERED  THE  FOLLOWING  RESPONSE  OF  THE  COURT: 

It  is  earnestly  insisted,  in  the  petition  for  rehearing,  that 
the  case  of  Shirleys  v.  Taylor's  heirs,  5  B.  Mon.  103,  is  directly 
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in  conflict  with  the  views  expressed  in  the  opinion  herein.    In 
this  we  think  counsel  is  in  error.     There  the  attention  of  the 
court  was  directed  rather  to  the  weight  to  be  given  to  the 
opinions  of  the  witnesses^  as  to  the  sanity  of  Taylor^  than  to  the 
competency  of  the  statements  as  evidence.  The  court  was  pass- 
ing upon  the  question  whether  the  evidence  was  sufficient  to 
justify  the  conclusion  that  Taylor  was  insane  at  the  date  of  the 
judgment  or  of  the  execution  of  the  replevin-bond.   The  only 
evidence  offered  was  an  inquest  of  lunacy  found  subsequent  to 
the  execution  of  the  bond  and  the  statements  of  these  wit- 
nesses.     As  to  the  inquisition  the  court  say,  "  It  furnishes  no 
evidence  that  he  was  a  lunatic,  or  of  unsound  mind,  when  the 
judgment  was  rendered  or  at  the  taking  of  the  replevin-bond." 
The  first  witness  whose  statement  is  considered  bv  the  court 
says  that  Taylor  was  of  unsound  mind  at  the  time  of  the 
rendition  of  the  judgment  and  at  the  time  of  the  execution 
of  the  replevin  -  bond,  but  does  not  state  that  he  knew  Tay- 
lor or  that  he  had  ever  had  any  opportunity,  from  association 
or  otherwise,  to  form  an  opinion.     Of  this  witness  the  cx)urt 
say,  "  We  think  his  testimony  entitled  to  very  little^  if  any,  con- 
sideration"      The  second  witness  says  he  knew  Taylor  inti- 
mately, from  1808  to  1819,  and  that  he  resigned  hit$  office  as 
receiver  of  public  moneys  in  consequence  of  mental  derange- 
ment.    The  evidence  of  the  third  witness  is  that  Taylor  re- 
signed the  office  of  receiver,  etc.,  in  consequence  of  unsound- 
ness of  mind  or  incompetency  to  attend  to  the  business  of  the 
office,  and  that  he  continued  to  grow  worse  and  less  able  to 
attend  to  business  until  an  inquest  was  held  and  he  was  found 
to  be  of  unsound  mind. 

It  will  be  seen  that  only  one  of  the  three  witnesses  stated 
that  he  was  acquainted  with  Taylor  or  had  any  opportunity  to 
observe  whether  he  was  of  sound  mind,  and  that  witness  did 
not  express  an  opinion  as  to  his  sanity.  He  simply  stated  that 
Taylor  resigned,  etc.,  "on  account  of  unsoundness  of  mind." 
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Of  this  evidence  the  court  say,  "  No  fact  is  stated  by  either 
of  these  witnesses  in  regard  to  the  appearance,  conduct,  or  acts 
of  the  deceased  indicative  of  derangement.  We  are  left  wholly 
to.  conjecture  as  to  the  manner  in  which  his  mind  was  affected, 
u^hether  merely  enfeebled  by  age  or  disease,  or  whether  the  affeo^ 
tion  OfnourUed  to  a  positive  derangement.  .  .  .  We  think  it 
may  be  fairly  inferred  that  his  intellect  was  enfeebled,  and  the 
loss  or  decay  of  it  progressive.  Such  may  have  been  the  fact, 
and  still  he  may  have  been  competent  for  the  transaction 
of  ordinary  business  which  required  but  little  mental  effort. 
.  It  seems  to  us  therefore  that  the  complainants  have 
not  satisfiu^torily  established  that  their  ancestor  was  a  lunatic 
at  the  date  of  the  judgment  on  the  replevin-bond.'^ 

If  it  had  been  the  opinion  of  the  court  that  this  evidence 
^was  not  competent,  it  would  have  been  said,  as  was  said  of 
the  inquisition,  that  there  was  no  evidence  tending  to  show 
insanity.  It  can  scarcely  be  concluded  that  the  court,  by 
passing  upon  the  evidence  and  holding  it  insufficient  to  estab- 
lish the  fact  of  lunacy,  thereby  intended  to  hold  that  the  evi- 
dence was  incompetent  and  should  not  be  considered  at  all. 
The  fact  is,  the  matter  decided  in  the  opinion  on  the  case  at 
bar  ^vras  not  presented  or  considered  in  that  case,  and  it  can 
not  therefore  be  held  authority  upon  this  point.  If  it  has  any 
bearing  whatever  it  is  in  favor  of  the  position  assumed  herein. 
A  decision  is  authority  and  to  be  regarded  as  law  only  in  so 
far  as  it  passes  upon  the  questions  actually  presented  and 
necessarily  decided  in  the  particular  case. 

It  is  further  insisted  that  the  court  below  erred  in  refusing 
to  allow  the  witness,  Dr.  Allen,  to  give  his  professional  opin- 
ion as  to  the  sanity  of  appellant.  The  competency  of  this 
evidence  was  not  considered  in  the  opinion,  first,  because 
the  question  was  not  suggested  in  the  elaborately  written 
brief  of  appellant's  counsel,  nor  in  the  oral  argument  by  the 
same  counsel ;  and  secondly,  because  counsel  did  not  preserve 
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the  exception  in  such  form  that  this  court  could  consider  it. 
The  statement  of  the  witness  is  that  he  had  lived  in  Warsa^ve 
for  twenty  years^  excepting  about  three  and  a  half  years ;  that 
he  had  known  appellant  during  that  time^  and  never  heard  liia 
sanity  questioned;  that  he  had  practiced  medicine  eight  years, 
and  had  no  opinion ;  that  appellant  was  very  peculiar  and 
centric ;  that  he  had  heard  most  of  the  evidence  in  the 
the  important  part  of  it.  He  was  then  asked^  "  What  is  your 
profemoncd  opinion  as  to  the  sanity  of  Brown  at  the  time  he 
shot  Snyder?"  To  this  question  an  exception  was  taken  and 
sustained^  and  this  is  the  matter  complained  of. 

It  is  manifest  that  the  court  should  not  have  permitted  the 
witness  to  express  his  "professionai  opinion"  when  there  was 
no  hypothetical  case  or  agreed  state  of  facts  submitted  to  him. 
He  did  not  pretend  even  to  have  heard  all  the  evidence  in  the 
case,  and  if  he  had  he  could  not  be  allowed  to  give  an  opinion 
based  upon  that  evidence  alone.  But  if  it  be  conceded,  as 
we  think  it  should  be,  that  the  witness  had  sufficient  opportu- 
nity from  acquaintance  and  association  to  render  competent  an 
opinion  as  to  the  sanity  of  appellant,  yet  we  can  not  adjudge 
that  the  court  erred  in  refusing  to  allow  the  question  to  be  an- 
swered. It  is  an  elementary  and  familiar  principle  that  it 
must  be  made  known  to  the  court  what  response  the  witness  is 
expected  to  make,  or  that  it  is  hoped  that  he  will  make,  before 
this  court  can  say  whether  the  court  below  erred  in  refusing  to 
allow  a  question  to  be  answered.  (Tipper  v.  Commonwealth, 
1  Met.;  Bowler  v.  Lane,  3  Met.;  Chrystal  v.  Commonwealth, 
9  Bush;  and  Nichols  v.  Common>vealth,  11  Bush.) 

Counsel  further  insists  that,  on  original  affidavits,  not  a 
part  of  the  record,  we  shall  direct  an  inquiry  as  to  whether 
appellant  has  not  become  insane  since  the  rendition  of  the  ver- 
dict and  the  sentence  of  the  court.  It  is  only  necessary  to 
say  that  the  only  authority  possessed  by  this  court  in  such 
cases  is  to  pass  upon  the  questions  of  law,  arising  on  the  trial^ 
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preserved  and  presented  by  bill  of  exceptions.  Whatever  may 
be  said  as  to  where  the  power  exists^  if  at  all,  to  grant  relief 
in  such  cases^  it  is  manifestly  not  in  this  court. 

The  other  suggestions  made  in  the  petition  for  rehearing 
are  sai&ciently  answered  in  the  opinion. 

The  petition  for  rehearing  is  overruled. 


Case  44— COUNTY  COURT  SETTLEMENT— Dec.  10. 

Turner  v.  Johnson  County  Court. 

1.  Appeal  from  the  judgment  of  a  county  court,  admitting  an 
administrator's  settlement  to  record,  is  not  authorized  or 
prorided  for  hy  statute. 

Judgment  of  the  circuit  court,  dismissing  such  an  appeal  for 
want  of  jurisdiction,  is  affirmed. 

J.  F.  STEWART  and  JOHN  M.  ^URNS  for  appellant. 

Section  2,  article  22,  chapter  28  of  General  Statutes  declares  that 
00  appeal  shall  be  taken  to  the  Court  of  Appeals  from  the  order  of 
a  county  court.  Such  an  appeal  must  lie  to  the  circuit  court,  or  an 
injury  is  left  without  remedy. 

JUDGE  ELLIOTT  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  of  the  Circuit  Court  of 
Johnson  Countv. 

The  appellant  E.  S.  Turner,  as  administrator  of  James  W. 
Turner,  on  the  17th  of  December,  1874,  made  his  settlement 
with  the  judge  of  the  Johnson  County  Court.  On  his  settle- 
ment he  insisted  on  credits  which  were  refused  him,  and  at 
the  Janaarv  term,  1875,  he  filed  exceptions  to  the  reported 
settlement,  which  were  afterward,  at  the  February  term,  1875, 
supplemented  by  additional  exceptions. 

At  the  August  term,  1875,  the  exceptions  were  overruled, 


412  BUSH'S  REPORTS.  [vol. 

BLair  y.  Riusell. 


aud  the  reported  settlement  admitted  to  record,  and  appellant 
appealed  to  the  circuit  court  from  that  order,  and  on  hearing, 
the  circuit  court  dismissed  the  appeal  for  want  of  jurisdiction, 
and  this  appeal  is  from  that  judgment. 

After  a  careful  examination  of  our  statutes,  we  are  unable 
to  find  any  law  authorizing  appeals  in  this  class  of  cases  to 
the  circuit  from  the  county  court.  Indeed  there  is  now  no 
statute  authorizing  an  appeal  from  a  judgment  in  this  class  of 
cases  to  any  higher  court. 

Appeals  from  the  decisions  of  county  courts  on  these  set- 
tlements appear  to  have  been  left  out  in  the  revision  of  oar 
laws,  and  the  lower  court  adjudged  properly  that  it  had  no 
jurisdiction  of  the  appeal. 

Wherefore  the  judgment  is  affirmed. 


Case  46— PETITION  ORDINARY— Dec.  17. 

Blair  v.  Russell. 

APPEAL    FROM    MABION    OIBOUIT   COUST. 
1.   A  CAPIAS  AD  SATISFACIEKDUM  MAT  ISSUE,  EXCEPT  AOAIK8T  FEMAI^ES» 

upon  all  judgments  for  trespass,  etc.,  and  the  court  shall  note  at  the 
foot  of  the  judgment  that  a  ccgnas  ad  Botirfaciendum  may  isBue. 
(Sec.  1,  art.  3,  chap.  88,  Gen.  Stat.) 

In  this  action  for  an  assault  plaintiff  recovered  a  judgment,  and 
moved  the  court,  the  next  morning  after  the  judgment  was  entered, 
to  make  the  note  at  the  foot  of  the  judgment,  as  required  by  the 
statute.    The  judgment  overruling  that  motion  is  reversed. 

ROUNDTREE  &  LISLE  and  J.  D.  FOGLE  por  appellant. 

When  the  plaintiff  made  the  motion  to  have  the  entry  made  at  the 
foot  of  the  judgment,  the  statute  (section  1,  article  3,  page  418,  General 
Statutes)  made  it  the  duty  of  the  court  to  direct  or  order  the  entry  to 
be  made. 
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JUDGE  ELLIOTT  delivered  the  opinion  of  the  court. 

This  action  was  brought  in  the  common  pleas  court  for 
Marion  County  by  appellant  against  appellee.  By  the  appel- 
lant's complaint  the  appellee  was  accused  of  having  assaulted 
him,  etc. 

On  the  fourth  day  of  the  October  term,  1877,  a  verdict  and 
jndgment  were  rendered  in  appellant's  favor  and  against  ap- 
pellee for  $150,  and,  when  the  orders  of  the  court  were  read 
on  the  morning  of  the  fifth  day  of  the  term,  it  was  discovered 
that  the  court  had  failed  to  note  at  the  foot  of  the  judgment 
that  a  capias  ad  saOafadendum  might  issue  on  the  judgment, 
and  thereupon  appellant,  by  motion,  asked  that  such  fact  be 
noted  at  the  foot  of  his  judgment,  and  the  court  having  over- 
raled  his  motion  he  complains  thereof  by  this  appeal. 

By  section  1,  article  3,  chapter  38  of  the  General  Statutes 
it  is  provided  that  ^'A  capias  ad  satisfaciendum  may  issue,  ex- 
cept against  females,  upon  all  judgments  for  a  trespass,  vi  et 
amUSf  upon  the  person  or  property,  for  seduction,  or  for  slan- 
der, written  or  verbal,  or  for  malicious  prosecution.  The 
court  shall  note,  at  the  foot  of  the  judgment,  that  a  capias  ad 
satisfaciendum  may  issue  thereon." 

It  seems  from  the  language  of  this  statute  that  the  appel- 
lant had  a  legal  right  to  the  issual  of  a  capias  on  the  judgment 
in  this  action,  and  that  it  was  the  duty  of  the  court  to  note 
sneh  fact  at  the  foot  of  his  judgment. 

If  the  ap])ellant  was  entitled  to  this  writ,  we  do  not  think 
that  he  lost  his  right  by  the  failure  of  the  court  to  discharge 
the  duty  required  by  the  statute,  or  by  any  negligence  on  his 
part. 

The  appellant  had  a  right  to  believe  that,  when  the  court 
came  to  render  judgment  on  the  jury's  verdict,  it  would  make 
the  note  at  its  foot  required  by  the  statute,  and  he  could  not 
le&m  that  such  had  not  been  done  till  the  orders  were  read  for 
tlie  court's  inspection  and  signature  next  morning. 
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Appellant  therefore  seems  to  have  made  his  motion  so  soon 
as  he  had  notice  that  the  omission  of  the  court  had  rendered 
it  necessary. 

Appellant  derived  his  right  to  this  writ  from  the  statute^ 
and  can  not  be  deprived  of  it  by  the  mere  failure  of  the  court 
to  make  the  proper  indorsement  at  the  foot  of  his  judgment. 

If  he  can  be  deprived  of  the  capias  on  such  a  judgment 
as  this  it  must  be  by  his  own  neglect  and  laches^  and  not  that 
of  the  oflBcers  of  the  law. 

So  soon  as  aware  of  the  omission  appellant  asked  that  the 
proper  indorsement  be  made.  This  motion  should  have  pre- 
vailed. 

Wherefore  the  judgment  is  reversed^  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


Case  46— PETITION  EQUITY— Dec.  17. 

McTaggert,  &c.  v.  Smith,  Auditor,  and  others, 

appeal  from  fayette  common  pleas  court. 

1.  When  the  right  to  a  homestead  is  waived  by  a  mobi^aoe, 

such  waiver  does  not  inure  to  the  benefit  of  all  the  creditors  of 
the  debtor. 

2.  When  the  mortgaged  homestead  has  been  sold  for  more  than 

sufficient  to  pay  the  debt,  the  chancellor  should  deliver  the 
balance  of  the  proceeds,  after  paying  the  debt,  to  the  extent  of  $1 ,000 
to  the  debtor,  to  purchase  another  homestead,  or  should  invest  the 
same,  in  case  of  his  death,  in  a  homestead  for  his  widow  and  chil- 
dren. 

3.  At  the  death  of  the  husband  all  his  bight  to  the  homestead 

passes  to  his  widow  and  children  occupying  the  same. 

4.  A  wiDow*s  right  to  a  homestead  out  of  the  proceeds  op  her 

husband's  real  estate  can  not  be  reached  by  her  own  crediton, 
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but  snch  homestead  may  be  sold,  subject  to  the  widow's  occupancy 
and  that  of  the  infant  unmarried  children,  if  necessary  to  pay  the 
debts  of  the  husband. 

Z.  GIBBONS  FOB  APPELLANTS. 

D.  G.  FAULCONER,  MORTON  &  PARKER,  akd  BRECKINRIDGE 
A  SHELBY  FOR  appellees. 

CHIEF  JUSTICE  PRYOR  delivered  the  opinion  op  the  court. 

Thompson  filed  his  petition  in  equity  in  the  Fayette  Circuit 
Court  against  the  widow  and  heirs  of  John  McTaggert  to 
foreclose  a  mortgage  executed  by  the  latter  in  his  lifetime  on 
a  bouse  and  lot  in  the  city  of  Lexington,  to  secure  the  pay- 
ment of  a  note  for  several  hundred  dollars.     The  mortgage 
was  foreclosed,  and  the  entire  property  sold  for  a  much  larger 
t»am  than  was  necessary  to  pay  the  mortgage-debt.     Whether 
the  property  could  have  been  divided  does  not  appear,  nor  is 
it  material  to  the  question  involved  in  this  case.     McTaggert 
at  the  time  he  executed  the  mortgage  was  a  bona  fide  house- 
keeper, with  a  family,  and  living  on  the  premises  mortgaged, 
and  after  his  death  his  widow  continued  to  reside  in  the  same 
dwelling  until  ousted  by  the  writ  of  possession  in  the  action 
instituted  by  Thompson.  She  had  become  liable  as  the  surety 
of  certain  parties  on  a  bail-bond,  and  by  reason  of  an  exe- 
cution with  a  return  of  no  property  found,  evidencing  her 
insolvency,  the  commonwealth  is  seeking  to  subject  her  in- 
terest in  the  proceeds  of  the  mortgaged  property  to  the  pay- 
ment of  this  debt. 

lu  the  mortgage,  to  secure  Tliompson's  debt,  the  right  to  a 

homestead  and  dower  had  been  relinquished,  and  therefore  no 

v-osLstance  could  have  been  made  by  the  widow  to  prevent  the 

delivery  of  possession  to  the  purchaser,  who  was  invested  with 

at  pei'&ct  title  as  against  the  widow  and  lieirs. 

In  resisting  the  claim  of  her  creditor,  who  was  seeking,  in 
tlse  action  by  Thompson,  to  invest  the  proceeds  of  sale,  after 
payment  of  the  mortgage-debt,  the  widow  claimed  her 
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right  to  a  homestead^  or  that  the  chanoellor  should  invest  the 
proceeds^  to  the  extent  of  $1,000,  for  her  benefit. 

This  relief  was  denied  her,  and  she  has  appealed.  The 
mortgage  was  executed  for  no  other  purpose  than  to  secure  the 
debt  to  Thompson,  and  the  right  of  the  widow  to  dower  or 
to  a  homestead  could  not  be  questioned  by  any  other  creditor. 
She  had  relinquished  all  interest  to  secure  this  debt,  and,  when 
satisfied,  she  was  as  much  entitled  to  a  homestead  as  her  hus- 
band would  have  been  if  living.  When  the  right  to  a  home- 
stead is  waived  or  relinquished  by  mortgage^  it  does  not  inure 
to  the  benefit  of  all  the  creditors  of  the  debtor,  but  to  such 
only  as  the  mortgage  was  intended  to  secure ;  and  if  any  of 
the  mortgaged  premises  occupied  by  the  debtor  remains  unsold, 
the  chancellor  will  secure  him  a  homestead,  or  if  indivisible, 
and  the  whole  property  is  sold,  will  apply  the  proceeds  to  the 
payment  of  the  debt,  and  will  deliver  the  balance,  to  the  extent 
of  $1,000,  to  the  debtor,  that  he  may  purchase  him  another 
homestead.  When  the  right  to  the  homestead  passes  to  the 
widow,  it  may  be  sold  by  the  creditor,  subject  to  the  widow's 
occupancy,  and  that  of  the  children,  if  necesBai^  to  pay  the 
debts  of  the  husband. 

In  this  case  it  is  not  the  debt  of  the  husband  that  is  at- 
tempted to  be  made,  but  that  of  the  widow,  and,  as  far  as  her 
right  to  a  homestead  out  of  the  proceeds  of  the  sale  of  her 
husband's  real  estate  is  concerned,  it  can  not  be  reached  bv  her 
own  creditors.  The  chancellor  should  therefore  invest  the 
proceeds  in  a  homestead  for  the  widow ;  and  if  the  husband's 
creditors  are  seeking  relief,  it  can  be  sold  subject  to  the 
widow's  occupancy,  and  that  of  her  infant  children,  if  any. 

By  an  express  provision  of  the  statute  "  The  homestead  shall 
be  for  the  use  of  the  widow  so  long  as  she  occupies  the  same, 
and  the  unmarried  infant  children  of  the  husband  shall  be 
entitled  to  a  joint  occupancy  with  her  until  the  youngest  un- 
married child  arrives  at  age ;     .     •     .     but  said  land  may  be 
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sold,  subject  to  the  right  of  the  widow  and  children,  if  a  sale 
is  necessary  to  pay  the  debts  of  the  husband.^' 

The  wife  occupying  this  property  at  the  death  of  the  hus- 
band, all  his  rights  to  a  homestead  passed  to  her,  subject  to  his 
debts  in  the  manner  provided  by  the  statute. 

Judgment  reversed,  and  cause  remanded  for  further  pro- 
ceedings. 


Case  47— AGREEI>  CASE— Dec.  18. 

Lipstine  v.  Campbell. 

APPEAL    FBOM    CHBISTIAK    CIRCt7IT    COUBT. 

1.  When  ak  execution  is  levied  and  staid,  the  officer  making  the 
levy  is  entitled  to  one  half  the  commisBion  he  would  have  been 
entitled  to,  if  he  had  sold  the  property  and  collected  the  money. 
The  execution  in  this  case  was  for  $6,128.70  and  interest  and 
costs.  Tho  property  levied  on  was  worth  $300.  Half  commission 
is  allowed  on  the  $300. 

LANDES  a  CLAEK  and  PHELPS  &  SON  for  appellant. 
Cited  Gen.  Stai.,  chap.  41,  art.  8,  sec.  1,  and  art.  19,  sec.  5. 

JUDGE  GOFER  deltvebed  the  opinion  of  the  coubt. 

"  For  collecting  money  under  execution  or  distress- warrant, 
if  the  debt  be  paid  or  the  property  sold,  or  a  delivery-bond 
given  and  not  complied  with,  the  sheriiT  shall  be  entitled  to 
six  per  cent  on  the  first  $300,  and  three  per  cent  on  the  resi- 
due; when  he  shall  levy  an  execution  or  distress-warrant,  and 
the  defendant  replevies  the  debt,  or  the  writ  is  staid  by  injunc- 
tion, appeal,  or  other  legal  proceedings,  or  by  order  of  the 
plaintiff,  the  officer  shall  be  entitled  to  half  of  the  above  com- 
missions, to  be  charged  to  the  plaintiff,  and  collected  as  costs 
in  the  case/'  (Sec.  1,  art.  7,  chap.  41,  Gen.  Stat.) 
Vol.  XIV.— 28 
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When  an  executioD  is  levied  and  staid  the  '^  officer  shall  be 
entitled  to  one  half  the  above  commissions/'  that  is,  as  we  con- 
strue the  language,  to  one  half  the  commissions  he  would  h&ve 
earned  if  he  had  not  been  interfered  with  and  had  been  allo^wed 
to  proceed  to  sell  the  property  levied  on  and  collect  the  money. 

Judgment  reversed,  and  cause  remanded  with  directions  to 
render  judgment  for  half  commission  on  $300. 


Case  48— PETITION  ORDmABY— Dec.  19. 

Williams  v.  Jones,  &c. 

APPEAL    FROM    TRIGG    OIROUIT    COURT. 

1.  FOREiaN  WILI£  RELATIVE  TO  ESTATE   IN  THIS  STATE — HOW 
BATED,  ETC. 

The  simple  judgment  or  order  of  a  foreign  court  of  probate, 
admitting  a  will  to  probate,  is  sufficient  to  authorize  an  authenti- 
cated copy  of  such  will  to  be  admitted  to  record  in  this  state 
a  will  of  personalty. 

Bid,  in  order  to  entitle  a  foreign  will  to  probate  a*  a  will  of  real 
in  this  state,  it  must  appear  from  the  foreign  transcript,  not  only 
that  the  will  was  admitted  to  probate  in  the  foreign  court,  but  thitt 
the  evidence  heard  there  was  such  that,  if  it  were  introduced  here, 
would  authorize  the  probating  of  the  will  as  a  will  of  real  estate  in 
this  state.    (Rev.  Stat.,  sec.  31,  chap.  106.) 

2.  In  dktermiking  whether  a  foreign  will  shall  be  proratkd 
IN  this  state,  as  a  will  of  real  or  personal  estate,  the  forei^xi 
judgment  must  be  left  entirely  out  of  view — the  question  mast 
be  determined  by  what  appears  in  the  foreign  transcript. 

8.  A  will  probated  in  Tennessee  relative  to  real  estate  in  this  state,  on  the 
production  of  an  authenticated  copy  and  certificate  of  the  prohate 
thereof  in  Tennessee,  was  admitted  to  probate  in  this  state.  Tlie 
probate  in  this  state  is  held  to  have  been  insufficient  as  a  will 
of  real  estate,  because  the  Tennessee  transcript  did  not  show  that 
the  name  of  the  testator  was  subscribed  to  the  will  by  himself,  or 
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by  another  by  his  direction,  in  the  presence  of  the  subscribing  wit- 
oeaees,  etc.,  etc. ;  and  because  of  this  defect  in  the  foreign  transcript, 
a  copy  of  the  will,  so  probated  in  this  state,  was  not  competent  as 
evidence  to  show  that  the  plaintiff  held  or  acquired  title  to  land 
in  this  state  under  or  by  virtue  of  said  will.  (Rev.  Stat.,  sec  29, 
chap.  106.) 

4.  Each  date  may  regulate,  for  itadf,  the  manner  in  which  real  estate 

within  its  limits  shall  be  conveyed  or  transmitted. 

5.  Foreign  tnll»  are  admitted  to  probate  by  comity,  and  not  of  right. 

THOS.  C.  DABNEY  for  appellant. 

1.  A  foreign  will  to  pass  real  estate  in  this  state  must  be  executed 
and  authenticated  so  as  to  meet  the  requirements  of  the  laws  of  this 
state.  (Robertson  v.  Barbour,  6  Mon.  623;  Sec.  36,  chap.  106,  Rev. 
Stat;  Cornel iaon  y.  Browning,  10  B.  Mon.  425.) 

2.  The  Tennessee  record  was  not  authenticated  in  conformity  to  the 
laws  of  congress  or  of  this  state,  and  was  not  properly  admitted  to 
record  in  this  state  (Helm's  ex*r  v.  Rookesbury,  1  Met.  49;  Rev.  Stat, 
aec.  31,  chap.  106,  and  sec.  18,  chap.  35) ;  and  therefore  was  not  competent 
endence  for  appellees. 

J.  B.  GABNETT  akd  J.  H.  WILKINSON  for  appellees. 

1.  In  establishing  foreign  wills  in  this  state  a  strict  compliance  with 
the  statute  is  not  required,  but  a  substantial  compliance  is  sufficient. 
(2BeT.  Stat.,  sec.  6,  p.  468;  Act  of  1797;  Stat  Laws,  1537;  Cochran's 
Will,  3  Bibb,  495;  Upchurch  v.  Upchurch,  16  B.  Mon.  112.) 

2.  The  order  of  the  Tennessee  court,  reciting  that  the  will  was  duly 
proved,  is  equivalent  to  reciting  that  the  paper  produced  was  proved  to 
httre  been  signed  by  the  testator  and  acknowledged  by  him  in  presence 
of  two  creditable  witnesses. 

3.  The  attestation  of  a  witness  who  is  dead  will  be  presumed  to  have 
been  made  according  to  the  statute.    (Tudor  v.  Tudor,  17  B.  Mon.  390.) 

JUDGE  COFER  deltveked  the  opinion  of  the  court. 

Jethro  BasSy  having  made  and  published  a  last  will  and 
testament,  died  in  Stewart  County,  Tennessee,  the  place  of  his 
residence,  prior  t^  September  2,  1850,  on  which  day  his  will 
was  produced  before  the  county  court  of  that  state,*and  proved 
and  admitted  to  record,  and  W.  C.  Jones  and  Norflett  Bass, 
Dominated  executors,  qualified  an  such. 

The  testator  directed  certain  lands  owned  by  him,  situ- 
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ated  in  Trigg  CouDty  in  this  state^  to  be  sold  by  his  exec- 
utors. 

January  10,  1853,  a  copy  of  the  will,  accompanied  by  a 
transcript  of  the  proceedings  of  the  probate  court  in  Ten- 
nessee, was  produced  in  the  Trigg  County  Court,  and  the 
will  was  there  admitted  to  probate,  and.W.  C.  Jones,  one  of 
the  executors,  qualified  as  such  in  that  court,  and  sold  the 
land  as  directed  in  the  will. 

The  appellant  having  subsequently  gotten  into  possession 
of  the  land,  this  suit  was  brought  by  the  heirs  of  a  remote 
vendee  of  the  executor  to  recover  possession. 

On  the  trial  a  copy  of  the  will,  certified  by  the  clerk  of 
the  Trigg  County  Court,  was  permitted  to  be  read  in  evidence, 
notwithstanding  the  objections  of  the  appellant,  and  judg- 
*  ment  of  eviction  having  been  rendered  against  him,  he  prose- 
cutes this  appeal 

Section  31  of  chapter  106  of  the  Revised  Statutes,  in  force 
when  the  will  was  admitted  to  record  in  Trigg  County,  reads 
as  follows : 

"  When  a  will  of  a  non-resident  of  this  state,  relative  to 
estate  within  this  state,  has  been  proved  without  the  same, 
an  authenticated  copy  thereof,  and  the  certificate  of  probate 
thereof,  may  be  offered  for  probate  in  this  state.  When  such 
copy  is  so  offered,  the  court  to  which  it  is  offered  shall  presume, 
in  the  absence  of  evidence  to  the  contrary,  that  the  will  was 
duly  executed  and  admitted  to  probate  as  a  will  of  person- 
alty in  the  state  or  county  of  the  testator's  domicil,  and  shall 
admit  such  copy  to  probate  as  a  will  of  personalty  in  this 
state.  And  if  it  appears  from  such  copy  that  the  will  was 
proved  in  the  foreign  court  of  probate  to  have  been  so  ex« 
ecuted  as  to  be  a  valid  will  of  lands  in  this  state,  by  the  law 
thereof,  such  copy  may  be  admitted  to  probate  as  a  will  of 
real  estate." 

The  simple  judgment  or  order  of  a  foreign  court  of  pro- 
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bate  admitting  a  will  to  probate  is  sufficient  to  authorize  an  au- 
thenticated copy  of  such  will  to  be  admitted  to  record  in  this 
state  as  a  will  of  personalty.  The  evidence  upon  which  such 
judgment  or  order  was  based  need  not  appear.  In  the  absence 
of  evidence  to  the  contrary,  our  courts  of  probate  must  pre- 
sume that  the  evidence  before  the  foreign  court  was  sufficient. 

But,  in  order  to  entitle  the  will  to  probate  here  as  a  will 
of  real  estate,  it  must  appear  from  the  foreign  transcript  not 
only  that  the  will  was  admitted  to  probate  in  the  foreign  court, 
but  that  the  evidence  heard  there  was  such  that  if  it  were 
introduced  here  it  would  authorize  the  probating  of  the  will 
onder  our  laws. 

In  other  words,  the  effect  of  the  latter  clause  of  the  section 
aupra  was  to  authorize  the  evidence  introduced  before  the  for- 
eign court  to  prove  the  will,  so  far  as  it  may  appear  in  the 
foreign  transcript,  to  be  read  as  if  it  had  been  taken  in  a  pro- 
ceeding here  to  probate  the  will,  and  the  evidence  required  by 
our  statute  can  not  be  supplied  by  any  presumption  arisjng 
from  the  judgment  of  probate  rendered  by  the  foreign  court, 
nor  can  the  evidence  as  it  appears  be  strengthened  by  such 
judgment.  In  determining  the  question  whether  the  will  shall 
be  probated  as  a  will  of  real  estate,  the  foreign  judgment  must 
be  left  entirely  out  of  view. 

A  proceeding  to  probate  a  will  is  not  such  as  falls  within 

*  the  provisions  of  section  1  of  article  6  of  the  constitution  of 

the  United  States,  that  ''full  faith  and  credit  shall  be  given  in 

each  state  to  the  public  acts,  records,  and  judicial  proceedings 

of  every  other  state." 

Each  state  may  regulate,  for  itself,  the  manner  in  which  real 
estate  within  its  limits  shall  be  conveyed  and  transmitted,  and 
foreign  wills  are  admitted  to  probate  by  comity,  and  not  of 
right,  and  the  sufficiency  of  the  evidence  to  authorize  a  foreign 
will  to  be  probated  is  to  be  determined  here  without  regard  to 
what  was  decided  by  the  Tennessee  court. 
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ated  in  Trigg  County  in  this  state,  to  be  sold  by  his 
utors. 

January  10,  1853,  a  copy  of  the  will,  accompanied  hy  a 
transcript  of  the  proceedings  of  the  probate  court  in  Ten- 
nessee, was  produced  in  the  Trigg  County  Court,  and  the 
will  was  there  admitted  to  probate,  andLW.  C.  Jones,  one  of 
the  executors,  qualified  as  such  in  that  court,  and  sold  the 
land  as  directed  in  the  will. 

The  appellant  having  subsequently  gotten  into  possession 
of  the  land,  this  suit  was  brought  by  the  heirs  of  a  remote 
vendee  of  the  executor  to  recover  possession. 

On  the  trial  a  copy  of  the  will,  certified  by  the  clerk   of 
the  Trigg  County  Court,  was  permitted  to  be  read  in  evidenoey 
notwithstanding  the  objections  of  the  appellant,  and  judg- 
*  ment  of  eviction  having  been  rendered  against  him,  he  prose- 
cutes this  appeal. 

Section  31  of  chapter  106  of  the  Revised  Statutes,  in  fbrt^e 
when  the  will  was  admitted  to  record  in  Trigg  County,  reads 
as  follows : 

"  When  a  will  of  a  non-resident  of  this  state,  relative  to 
estate  within  this  state,  has  been  proved  without  the  same, 
an  authenticated  copy  thereof,  and  the  certificate  of  probate 
thereof,  may  be  ofiered  for  probate  in  this  state.  When  sueh 
copy  is  so  offered,  the  court  to  which  it  is  offered  shall  presume, 
in  the  absence  of  evidence  to  the  contrary,  that  the  will  ^wa^ 
duly  executed  and  admitted  to  probate  as  a  will  of  person- 
alty in  the  state  or  county  of  the  testator's  domicil,  and  shall 
admit  such  copy  to  probate  as  a  will  of  personalty  in  this 
state.  And  if  it  appears  from  such  copy  that  the  will 
proved  in  the  foreign  court  of  probate  to  have  been  so 
ecuted  as  to  be  a  valid  will  of  lands  in  this  state,  by  the  l&^vr 
thereof,  such  copy  may  be  admitted  to  probate  as  a  will  of 
real  estate." 

The  simple  judgment  or  order  of  a  foreign  court  of 
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bate  admitting  a  will  to  probate  is  sufficient  to  authorize  an  au- 
thenticated copy  of  such  will  to  be  admitted  to  record  in  this 
state  as  a  will  of  personalty.  The  evidence  upon  which  such 
judgment  or  order  was  based  need  not  appear.  In  the  absence 
of  evidence  to  the  contrary,  our  courts  of  probate  must  pre- 
sume that  the  evidence  before  the  foreign  court  was  sufficient. 
But,  in  order  to  entitle  the  will  to  probate  here  as  a  will 
of  real  estate,  it  must  appear  from  the  foreign  transcript  not 
only  that  the  will  was  admitted  to  probate  in  the  foreign  court, 
but  that  the  evidence  heard  there  was  such  that  if  it  were 
introduced  here  it  would  authorize  the  probating  of  the  will 
under  our  laws. 

In  other  words,  the  efiect  of  the  latter  clause  of  the  section 
9upra  was  to  authorize  the  evidence  introduced  before  the  for- 
eign court  to  prove  the  will,  so  far  as  it  may  appear  in  the 
foreign  transcript,  to  be  read  as  if  it  had  been  taken  in  a  pro- 
ceeding here  to  probate  the  will,  and  the  evidence  required  by 
oar  statute  can  not  be  supplied  by  any  presumption  arising 
from  the  judgment  of  probate  rendered  by  the  foreign  court, 
Dor  can  the  evidence  as  it  appears  be  strengthened  by  such 
jadgment.  In  determining  the  question  whether  the  will  shall 
be  probated  as  a  will  of  real  estate,  the  foreign  judgment  must 
be  left  entirely  out  of  view. 

A  proceeding  to  probate  a  will  is  not  such  as  falls  within 
the  provisions  of  section  1  of  article  6  of  the  constitution  of 
the  United  States,  that  ''full  faith  and  credit  shall  be  given  in 
each  state  to  the  public  acts,  records,  and  judicial  proceedings 
of  every  other  state." 

!Each  state  may  regulate,  for  itself,  the  manner  in  which  real 
estate  within  its  limits  shall  be  conveyed  and  transmitted,  and 
foreign  wills  are  admitted  to  probate  by  comity,  and  not  of 
right,  and  the  sufficiency  of  the  evidence  to  authorize  a  foreign 
^11  to  be  probated  is  to  be  determined  here  without  regard  to 
what  was  decided  by  the  Tennessee  court. 
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The  ODiy  statement  of  the  evidence  adduced  before  the  pro- 
bate court  in  Teunessee  is  as  follows : 

"  Be  it  remembered  that  heretofore,  to  wit,  at  a  county  court 
begun  and  held  for  the  county  of  Stewart  and  state  of  Tennes- 
see, on  Monday,  the  2d  day  of  September,  1850,  at  the  court- 
house in  the  town  of  Dover,  present  the  Worshipful  James 
Wofford,  Thos.  H.  Stewart,  and  E.  J.  Gramett,  esquires,  eourt 
having  been  opened  by  proclamation,  the  following  proceed- 
ings were  had,  which  is  in  the  words  and  figures  following^^  to 
wit:  A  paper  writing  purporting  to  be  the  last  will  and  testa- 
ment of  Jethro  Bass,  deceased,  was  presented  in  open  eourt 
and  the  execution  thereof  duly  proven  by  the  oath  of  Daniel 
Vinson,  one  of  the  subscribing  witnesses  thereto;  and  the 
said  Daniel  Vinson  also  testified  that  he  was  personally  ac- 
quainted with  L.  M.  Manning,  iu  his  lifetime,  the  other  sub- 
scribing witness  to  the  said  will,  and  that  he  signed  the  same 
in  his  purson  (presence),  and  the  same  is  his,  the  said  Man- 
ning's, proper  signature,  and  the  same  is  ordered  to  be 
corded/' 

The  statute  of  this  state  in  force  when  the  will  was  oj 
for  probate  here  (section  5,  chapter  106,  Revised  Statutes)  pro- 
vided that  "  No  will  shall  be  valid  unless  it  is  in  writing,  'with 
the  name  of  the  testator  subscribed  thereto  by  himself,  or  bv 
some  other  person  in  his  presence  and  by  his  direction ;  and 
moreover,  if  not  wholly  written  by  the  testator,  the  subserip- 
tion  shall  be  made  or  the  will  acknowledged  by  him  in  tbe 
presence  of  at  least  two  creditable  witne&ses,  who  shall  sub- 
scribe the  will  with  their  names  in  the  presence  of  the  tes- 
tator." 

The  evidence  we  have  already  quoted  does  not  show  that 
the  name  of  the  testator  was  subscribed  to  the  will  by  himselT, 
or  by  another  by  his  direction,  in  the  presence  of  the  subscrib- 
ing witnesses,  or  that  he  acknowledged  the  will  in  their  pres- 
ence, or  that  they  subscribed  it  in  his  presence.    This  evidence 
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was  therefore  clearly  insufficient  to  authorize  the  Trigg  County 
Coart  to  probate  the  will  as  a  will  of  real  estate. 

But  counsel  contend  that  as  the  Tennessee  record  shdws 
that  the  execution  of  the  will  was  "  duly  proven  by  the  oath 
of  Daniel  Vinson,"  that  is  sufficient.  In  this  we  do  not 
concur. 

As  already  intimated,  the  question  here  was  not  what  the 
court  in  Tennessee  had  decided,  but  whether  the  evidence,  as 
spread  upon  its  record  and  certified  in  the  transcript  offered 
in  evidence  on  the  motion  to  probate  the  w;ill  in  this  state, 
was  sufficient,  unaided  by  inference  from  what  the  foreign 
court  decided,  to  establish  the  will  according  to  the  laws  of 
Kentucky. 

But  giving  to  the  recital  that  *^  the  execution  of  the  will 
was  duly  proven  "  its  utmost  effect,  it  can  not  amount  to  any 
thing  more  than  evidence  that  the  will  was  executed  accord- 
ing to  the  laws  of  Tennessee,  and  as  we  do  not  judicially 
know  what  those  laws  are  or  were,  the  recital  does  not  even 
conduce  to  prove  that  the  will  was  subscribed  or  acknowl- 
edged by  the  testator  in  the  presence  of  the  subscribing  wit- 
nesses or  that  they  attested  it  in  his  presence. 

But  notwithstanding  the  defect  in  the  proof,  the  County 
Court  of  Trigg  County  admitted  the  will  to  probate,  and  sec- 
tion 29  of  chapter  106,  Revised  Statutes,  provided  that  "  No 
wiU  shall  be  received  in  evidence  until  it  has  been  allowed 
and  admitted  to  record  by  a  county  court,  and  its  probate 
before  such  court  shall  be  conclusive  until  the  same  is  super- 
seded, reversed,  or  annulled." 

Did  that  section  apply  to  a  foreign  will  probated  here 
under  section  31  supra  f 

There  is  no  difference  as  to  domestic  wills,  whether  they 
are  wills  of  personalty,  or  of  realty,  or  of  both.  The  same 
formalities  are  required  as  to  all,  except  nuncupative  wills, 
and  when  a  domestic  will  has  been  admitted  to  record  it  is 
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effectual  for  all  purposes^  and  its  probate  is  conclusive  until 
superseded,  reversed,  or  annulled. 

*  But  when  a  foreign  will  is  presented  it  may  be  admitted 
to  probate  as  a  will  of  personalty,  or  as  a  will  of  realty,  or 
as  a  will  of  both ;  and  the  statute  would  seem  to  require  that 
the  order  of  probate  should  show  whether  it  was  admitted 
as  a  will  of  personalty  or  of  realty  also,  and  when  the  order 
does  so  show  it  will  probably  be  conclusive.  When,  however, 
'  the  order  fails  to  show  that  it  was  probated  as  a  will  of  realty, 
as  is  the  case  here,  the  order  of  probate  will  not  be  conclusive 
of  the  question,  for  to  so  hold  might  be  contrary  to  what 
the  county  court  intended,  and  when  the  evidence  on  which 
the  court  acted  only  authorized  the  probate  of  the  will  as  a 
will  of  personalty,  we  ought  to  presume,  in  the  absence  of 
any  thing  in  the  county  court  record  showing  a  contrary 
intention,  that  it  was  only  intended  to  admit  it  as  a  will  of 
personalty. 

We  are  therefore  of  the  opinion  that  the  court  erred  in 
admitting  the  will  in  evidence  as  a  muniment  of  title. 

This  renders  it  unnecessary  to  consider  other  questions 
presented  by  the  record. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial 
upon  principles  not  inconsistent  with  this  opinion. 
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Case  49— PETITION  EQUITY— Dec.  20. 

Graham,  &c.  v.  Mt.  Sterling  Coalroad  Co. 

appeal  fbom  montgomery  circuit  court. 

1.  The  mechanics'  lien  law  does  not  apply  to,  and  can  not  be 

EITFOIICED  AGAINST,  BRIDGES,  CULVERTS,  TRESTLES,  ETC.,  of  the  Mt. 

Sterling  Coalroad  Company. 

2.  A  railroad,  from  one  end  to  the  other ,  is  an  entirety,  and,  as  a  whole  only, 

may  be  subject  to  taxation  or  coercive  sale.     (Applegate,  &c.  y. 
Ernst,  Ac,  3  Bush,  650;  5  Bush,  243;  12  Bush,  238.) 

REID  &  STONE  for  appellants. 

1.  Section  1,  chapter  70,  Greneral  Statutes,  it  is  contended,  is  broad 
enough  to  secure  a  lien  in  favor  of  appellants. 

T.  TURNER  FOR  appellee. 

JUDGE  ELLIOTT  delivered  the  opinion  of  the  court. 

This  is  an  attempt  by  appe)lants  to  enforce  a  mechanic's 
lien  against  some  of  the  bridges,  culverts,  trestles,  etc.,  of  the 
Mt.  Sterling  Coalroad  Company. 

To  give  to  the  mechanics'  lien  law  a  construction  that  would 

allow  enforcement  of  mechanics'  liens  on  such  structures  would 

destroy  the  usefulness  of  these  roads,  so  valitable  to  the  public. 

This  court  decided  in  Applegate,  &c.  v.  Ernst,  &c.,  3  Bush, 

650,  that  a  *^  railroad,  from  one  end  to  the  other,  is  an  entirety, 

and,  as  a  whole  only,  may  be  subject  to  taxation  or  coercive  sale. 

Fragmentary  taxation  or  sales  might  be  unjustly  vexatious  and 

injurious  to  the  owners,  pervert  the  destination  of  the  road,  and 

disturb  the  public  use  and  interest.     To  avoid  such  evils  and 

absurdities,  the  law  treats  a  railroad  and  all  its  appurtenances 

as  one  entire  thing,  not  legally  subject  to  coercive  severance 

or  dislocation.   In  that  consolidated  character  it  must  be  taxed 

for  state  revenue,  and  can  not  be  a  fit  subject  for  local  taxation 

by  the  separate  counties  through  which  it  runs."     The  same 

doctrine  is  held  in  5  Bush,  243  and  12  Bush,  238,  and  in  the 
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latter  decision  it  is  said  that  the  locomotives,  cars,  etc.,  are 
treated  as  fixtures  of  the  road. 

It  is  not  contended  that  the  mechanics'  lien  law  in  terms 
embraces  railroad  structures,  etc.,  but  it  is  said  that  its  lan- 
guage is  broad  enough  to  include  them. 

We  can  not  believe  that  it  was  the  intention  of  the  legisla- 
ture to  give  such  a  lien,  and  we  can  not,  by  construction,  de- 
cide that  the  mechanics'  lien  law  embraces  railroad  structures, 
when  such  a  construction  would  not  only  be  contrary  to,  but 
ruinous  to  the  public  interest. 

The  effect  of  the  construction  contended  for  might  be  to 
parcel  out  the  various  bridges,  culverts,  etc.,  of  the  road 
among  the  mechanics  who  furnished  the  material  and  erected 
them,  aud  retard  or  destroy  the  usefulness  of  the  road  to  the 
corporation  as  well  as  to  the  public. 

Wherefore  the  judgment  of  the  court  below  is  affirmed. 


Case  60— PETITION  EQUITY-Sept  26. 

Bowman  v.  Holloway. 

APPEAL  FROM  LTON  CIRCUIT  COURT. 

1.  When  appellee  fails  to  file  his  schedule  within   the   time 

prescribed  by  paragraph  b,  subsection  4,  section  737  of  the  Civil 
Code,  he  must  submit  to  a  trial  in  the  Court  of  Appeals  on  the 
record  as  presented  by  appellant. 

2.  Appellant  mugt  exhibit  in  the  tranxript  m  much  of  the  record  <u  will  ahaw 
^  affirmatively  that  the  decimon  complained  of  is  erroneous.     (Hufbker  A 

Shy  y.  National  Bank  of  Monticello,  13  Bush,  644.) 

It  appears  from  the  record  in  this  case  that  appellee  filed  an  ansnrer, 
and  from  appellant's  assignment  of  errors  that  the  answer  raised 
one  or  more  issues  of  fact,  and  that  the  court  decided  thoee  if^oes 
against  appellant,  but  as  the  appellant  did  not  make  the  answer 
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pert  of  the  record,  the  Court  of  Appeals  does  not  know  what  the 
mnea  were,  and  can  not  adjudge  that  the  court  below  erred  in 
deciding  them,  and  therefore  the  judgment  is  affirmed. 

T.  G.  WATKINS  for  appellant. 

S.  MARBLE  FOB  appellee. 

JUDGE  COFER  delivered  the  opinion  of  the  cx)urt. 

The  appellant  brought  this  suit  against  George  H.  Beck 
on  a  note  and  mortgage  for  $150. 

Bat  in  an  amended  petition  he  made  the  appellee  a  defend- 
ant, and  sought  to  recover  against  him  for  an  alleged  conver- 
sion of  a  portion  of  the  mortgaged  property. 

The  appellee  answered^  and  on  final  hearing  the  petition 
was  dismissed  as  to  him^  and  from  that  judgment  this  appeal 
is  prosecuted. 

The  appeal  was  granted  bv  the  circuit  court,  and  the  appel- 
lant filed  his  assignment  of  errors  and  schedule  in  the  clerk's 
office  of  that  court  pursuant  to  paragraph  a,  subsection  4,  sec- 
tion 737  of  the  Code. 

The  error  assigned  is  in  effect  that  the  court  erred  in  dis- 
missing the  petition  and  refusing  to  render  judgment  for  the 
plaintiff  against  the  appellee,  because  "said  judgment  and 
rulings  of  the  court  were  and  are  contrary  to  law  and  the 
&cts  proved  in  the  case." 

In  his  schedule  the  appellant  directed  the  clerk  to  copy 
the  petition,  summons,  amended  petition,  mortgage,  and  other 
exhibits  filed  with  and  referred  to  in  the  petition  and  amended 
petition,  and  the  plaintiff's  depositions  and  the  exhibits  re- 
ferred to  and  with  said  depositions;  all  orders  and  judgments 
made  and  rendered  in  the  case,  the  plaintiff's  assignment  of 
errors  and  schedule,  "and  no  other  part  of  the  record." 

The  appeal  was  granted  June  5,  and  the  clerk's  certificate 
appended  to  the  transcript  bears  date  October  18,  from  which 
it  appears  that  the  full  period  of  one  hundred  and  twenty  days 
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allowed  to  the  appellee  by  paragraph  6,  subsection  4,  section 
737^  to  file  his  schedule  intervened  between  the  granting  of 
the  appeal  and  the  completion  of  the  record^  and  the  appellee, 
having  failed  to  file  his  schedule^  must  submit  to  a  trial  on  the 
record  as  it  stands. 

His  counsel  concedes  this,  and  insists  that  he  is  entitled  to 
an  affirmance  on  the  record  as  it  stands. 

In  Hufiaker  &  Shy  v.  Nat.  Bank  of  Monticello,  13  Bush, 
644,  we  held  that  now,  as  formerly,  this  court  will  presume 
that  the  rulings  of  the  court  below  are  correct  until  the  ap- 
pellant shall  show  affirmatively  that  they  are  erroneous,  and 
that  if  it  appear  from  the  transcript  that  the  record  contained 
a  paper  which  may  have  contained  matter  to  sustain  the  de- 
cision, and  which  the  court  was  bound  to  consider  in  render- 
ing the  decision,  the  appellant  must  include  such  paper  in 
his  schedule,  and  if  he  does  not,  this  court  will  presume  the 
decision  to  be  correct. 

The  design  of  these  provisions  of  the  Code  relating  to 
transcripts  of  records  for  this  court  was  merely  to  relieve 
the  parties  of  the  cost  of  transcribing,  and  this  court  of  the 
labor  of  examining  such  portions  of  records  as  have  no  bear- 
ing upou  the  questions  to  be  decided,  and  do  not  warrant  an 
appellant  in  coming  here  with  a  record  which  does  not  exhibit 
the  questions  passed  upon  by  the  court  below  in  rendering  the 
decision  complained  of. 

It  appears  from  the  record  that  the  appellee  filed  an  answer, 
and  from  the  assignment  of  errors  that  the  answer  raised  one 
or  more  issues  of  fact,  and  that  the  court  decided  these  issues 
against  the  appellant,  but  as  the  appellant  did  not  embrace 
the  answer  in  his  schedule,  the  court  does  not  know  what  the 
issues  were,  and  consequently  can  not  adjudge  that  the  court 
below  erred  in  deciding  it. 

Judgment  affirmed. 
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CiJ3B  1— PETITION  ORDINARY— jAifUAEY  8. 

Mt.  Sterling  Coalroad  Company  v.  Little. 

APPEAL  FROM  MONTGOMERY  CIRCniT  COURT. 
1.  Air  AQBEEICENT   TO   SUBSCRIBE    FOR   STOCK    Ilf   A   CORPORATION   18 

not  a  subecription. 

For  the  breach  of  meh  an  agreement  the  obligor  is  only  liable  in 
an  action  for  damages.  (Thrasher  y.  Pike  Oounty  Railroad  Com- 
l«ny,  26  111.  393;  21  Pa.  220.) 

0. 8.  TENNY  FOR  appellant. 

1.  An  agreement  to  subscribe  for  stock,  if  accepted,  is  binding  apd 
enforcible  (2  Bonvier's  Law  Die,  p.  388,  "Proposal"),  although  the 
ooqwration  was  not  organized.     (17  B.  Mon.  48.) 

REID  &  STONE  for  appellee. 

1.  The  petition  was  defective,  because  it  did  not  aver  a  promise  to 
pay  the  subecription  when  made.  (Huffaker,  &c.  v.  National  Bank  of 
Monticello,  12  Bash,  290.) 

2.  The  agreement  being  a  mere  proposition  to  subscribe  upon  certain 
oonditiona  after  the  obtention  of  the  charter  and  organization  of  the 
company  is  not  enforcible.  (Thrasher,  &c.  v.  Pike  C!k)unty  Railroad 
Company.  25  HI.  393;  Strasburg  v.  Echternacht,  21  Pa.  220.) 

3.  If  oonaidered  as  an  action  for  damages,  the  petition  is  defectiye, 
because  it  does  not  allege  in  what  the  damage  consists.  (Ohitty's  PL, 
Pi«e441.) 
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JUDGE  ELLIOTT  deuvered  the  opikion  of  the  court. 

This  action  was  brought  by  appellant  on  the  following 
writing : 

"The  undersigned  propose  to  subscribe  for  the  number  of 
shares  of  $50  each  to  the  capital  stock  of  the  Mt.  Sterling 
Coalroad  Company,  yrhen  the  charter  shall  have  been  ob- 
tained and  the  company  organized,  provided  that  the  com- 
pany receives  our  subscription,  payable  as  follows,  viz.  ten 
per  cent  on  or  before  February  1,  1874,  and  by  calls  not 
exceeding  ten  per  cent  per  month  thereafter  until  paid.  Wm. 
Little,  ten  shares.*' 

By  the  plaintiff's  petition  this  instrument  signed  by  appel- 
pellee  is  treated  as  a  subscription  of  ten  shares  of  stock  in  the 
coalroad  company,  and  on  allegation  of  non-payment  judg- 
ment is  sought  for  the  amount  of  the  ten  shares,  which,  it 
is  alleged,  appellee  subscribed. 

There  is  no  allegation  that  the  appellant  ever  delivered 
or  tendered  to  the  appellee  the  ten  shares  of  stock,  but  in- 
stead thereof  it  is  alleged  that  it  received  the  appellee's  sub- 
scription. 

The  writing  sued  on  does  not  amount  to  a  subscription 
of  stock  to  appellant's  company.  It  is  only,  as  its  language 
imports,  a  proposition  to  subscribe  ten  shares  of  $50  each  after 
the  company  shall  have  obtained  its  charter  and  perfected  its 
organization,  provided  appellee  should  be  permitted  to  pay  ten 
per  cent  of  his  subscribed  stock  on  the  1st  of  February,  1874, 
and  the  balance  in  calls  of  not  exceeding  ten  per  cent  per 
month. 

We  regard  the  reasoning  of  the  court  in  the  case  of 
Thrasher  v.  Pike  County  Railroad  Company,  25  Illinois  Re- 
ports, page  393,  as  conclusive  of  this  case.  In  that  case  the 
agents  of  the  company,  before  its  organization,  agreed  and 
promised  to  receive  Thrasher's  subscription  of  $3,000  to  the 
capital  stock  of  the  company,  and  it  is  then  averred   that 
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^^  in  consideration  of  this  promise^  undertook  and 
promised  the  plaintiiF  that  he  would  subscribe  to  the  stock 
of  this  company  the  sum  of  $3^000  when  the  books  sliould 
be  open  for  subscriptions,  and  that  this  promise  was,  by 
^writing^  signed  by  the  defendant,  and  by  him  delivered  to  the 
plaintiffl" 

The  plaintiff  then  averred  that  the  subscription-books  were 
opened  and  subscriptions  solicited,  of  which  the  defendant  had 
DOticse ;  and  it  further  averred  that  the  defendant's  subscrip- 
tion WBJS  due  when  the  company's  books  were  opened,  which 
^ras  before  the  commencement  of  the  suit,  and  that  the  defend- 
ant, after  request,  had  refused  to  pay  any  part  of  his  subscrip- 
tion of  ^3,000. 

Xn  that  case,  as  in  this,  the  action  treated  the  writing 
sued  on  as  a  subscription,  but  the  court,  in  that  case,  said 
that  "this  we  do  not  think  is  a  fiiir  view  of  the  defendant's 
liability  upon  his  promise,  if  one  was  made  to  the  plain- 
^£F^  His  undertaking  is  to  subscribe  a  certain  amount  of 
fTtock  ^vben  the  subscription-books  should  be  opened.  This 
promise  does  not  make  him  a  stockholder,  and  as  such  liable 

to  calls. 

«*  The  company  has  parted  with  no  stock  to  him,  and  can 
ily  claim  as  damages  the  actual  loss  sustained  by  it  by  his 
or  refusal  to  subscribe  when  he  was  notified  the  books 
opened  for  such  purpose. 
**  The  company  has  the  stock  which  the  defendant  prom- 
to    take   but  did   not  take.     His   promise   is   like  any 
^yth^^  agreement  to  purchase  any  specific  article  of  property. 
i;lie  property  contracted  for  be  retained  by  the  vendor,  and 
E»   is   no  delivery  to  the  purchaser,  or  offer  to  deliver,  the 
must  not  be  measured  by  the  value  of  the  property, 
it  ^would  not  be  just  in  such  cases  that  the  vendor  should 
,in  the  property  and  recover  also  the  value  of  it  from  the 
Some  damage  might  result  from  the  loss  of  a  bar- 
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gain^  and  to  such  the  vendor  would  be  entitled  if  the  extent 
could  be  established.'' 

In  that  case  the  court  held  that,  in  a  suit  to  recover  fur 
the  defendant's  failure  to  subscribe^  the  measure  of  damages 
would  likely  have  been  the  difference  between  the  market  and 
par  value  of  the  stock.  The  same  doctrine  is  held  in  Penn- 
sylvania.    (See  21  Pa.  220.) 

This  doctrine  accords  with  our  views  of  this  contract.  The 
ap})ellant  has  parted  with  nothing  and  the  appellee  has  re- 
ceived nothing,  and  the  appellant's  petition  is  insufficient  for 
the  recovery  of  damages  for  the  breach  of  appellee's  contract 
to  subscribe  ten  shares  of  stock  in  its  company. 

As  this  was  not  a  suit  for  damages  for  a  breach  of  appel- 
lee's contract  to  subscribe  stock  in  appellant's  company  in 
pursuance  of  his  written  proposition,  the  judgment  of  the 
court  sustaining  a  demurrer  to  the  appellant's  petition  must 
be  sustained,  and  as  the  appellant  refused  to  plead  further, 
the  court  properly  dismissed  the  suit. 

Wherefore  the  judgment  is  affirmed. 
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Case  2— INDICTMENT— Januaey  9. 

Common  wealth  v.  Bell. 

APPEAL    FROM    NICHOLAS    CBIMIKAL    COURT. 
1.  IkDICTHENT  FOR  SELLING  LIQUOR  TO  AN  INEBRIATE,  Under  the  act  of 

March  6, 1878,  must  allege  that  the  defendant  knew  the  party,  to 
whom  the  liquor  was  sold,  to  be  an  inebriate. 

THOS.  E  MOSS,  ATTORNEY-GENERAL,  FOR  APPELLANT. 

1.  It  is  incumbent  on  the  vendor  of  spirituous  liquors  to  know  that 
his  customer  labors  under  no  disability.  (Ulrich  v.  Commonwealth,  6 
Bnah,  400.) 

2.  If  the  act  of  March  6, 1878  (Acts  1878,  vol.  1,  p.  31),  requires  the 
indictment  to  use  the  word  "  knowingly,''  and  to  charge  that  the  defend- 
ant "knowingly,"  etc.,  it  changed  the  law  as  announced  in  Ulrich  v. 
Commonwealth,  6  Bush,  400. 

CHAS.  L.  LYTLE  for  appellee. 

JUDGE  HINES  delivered  the  opinion  of  the  court. 

The  failure  to  allege  in  the  indictment  that  the  appellee 
knew  the  party  to  whom  thfe  liquor  was  sold  to  be  an  inebri- 
ate, renders  it  fatally  defective.  Under  the  act  of  March 
6, 1878,  ^'  knowingly "  is  made  an  essential  ingredient  in  the 
offense,  and  as  it  must  be  established  by  proof  in  order  to  a 
conviction,  it  follows  that  the  allegation  of  knowledge  on 
the  part  of  the  accused  is  essential  to  the  validity  of  the  in- 
dictment. 

Jadg;nient  affirmed. 

Vol.  XIV.— 29 
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Case  3— WILL  CASE— Jan.  9. 

Mercer's  Adm'r  v.  Mackin,  &c. 

APPEAL  FROM  MARION  CIRCUIT  COURT. 
1.  The  COMPETENCY   OP   ATTESTING  WITNESSES  OF   INSTRUMENTS    KB- 

QUIRED  BY  LAW  TO  BE  ATTESTED  is  Dot  affected  bj  the  provisions 
of  the  Code  relating  to  the  competeucj  of  witnesses.  (Subeec.  11, 
sec.  606,  Code  of  1877.) 

2.  Devisees  are  competent  witnesses  to  prove  the  execution  or  con- 

tents of  a  will. 

3.  Heirs-at-law  are  competent  untnesses  to  prove  the  execution  of  a  irill  if 

it  may  not  otherwise  be  proved.     (Sec.  13,  chap.  113,  Gren.  Stat.) 

4.  Hie  law  premanes  the  revocation  of  a  will  when  it  is  not  produced,  unless 

its  loss  is  accounted  for. 

5.  Declarations  of  testator  are  not  alone  sufficient  to  prove 

the  due  execution  or  the  contents  of  his  will. 

6.  Declarations  oi  the  deceased  as  to  the  execution  or  con- 

tents of  his  will  are  only  admissible  in  corroboration  of  other 
evidence,  and,  when  there  is  no  other  evidence,  his  declarations 
should  be  rejected. 

7.  Where  there  is  no  legal  evidence  that  such  a  will  ever 

existed,  as  that  sought  to  be  established,  there  can  be  no  evidence 
of  its  fraudulent  abstraction  or  suppression. 

8.  The  propounders  presented  a  writing  purporting  to  be  the  suUtanoe  €^f  the 

will  in  this  case.  See  in  opinicm  a  statement  and  discussion  of  the 
evidence  showing  its  incompetency  and  insuflSciency  to  establish  or 
prove  the  due  execution,  or  the  contents,  or  the  fraudulent  sappre». 
sion  of  the  alleged  will,  wherein  the  court  concludes  as  follows: 

*•  As  therefore  no  case  was  made  out  for  the  admission  of  evi- 
dence of  the  declarations  of  Mercer,  on  the  ground  that  his  will  had 
been  fraudulently  suppressed,  and  as  there  was  no  legal  evidence  of 
its  execution  or  contents  to  be  corroborated  by  evidence  of  his  dec- 
larations, the  circuit  court  should  have  decided  as  matter  of  law 
that  the  evidence  was  insufficient,  and  have  directed  the  jury  to 
find  that  no  part  of  the  writing  before  them  was  the  will  of  Pelix 
Mercer,  and  have  affirmed  the  judgment  of  the  county  court" 
rejecting  the  writing  presented  by  the  propounders. 

RUSSELL  &  AVRITT  and  WM.  LINDSAY  for  appellant. 

1.  "No  will  shall  be  valid  unless  it  be  in  writing,"  etc.  (Sec.  6,  chap. 
113,  Gen.  Stat.) 
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2.  The  execution  or  contents  of  a  will  can  not  be  proved  by  proving 
the  declarations  of  the  testator.  (Fowler  v.  Fowler,  3  Pr.  Wms.  363 ; 
Lea  V.  Polk  County  Copper  Company,  21  How.  493 ;  Wharton  on  Ev. 
992;  Sugden  v.  Lord  St.  Leonard's,  1  Prob.  Div.  Law  Rep.  227;  Doe  v. 
Hiscoc^,  5  M.  &  W.  363;  Doe  v.  Palmer,  6  Eng.  Law  &  Eq.  165;  2 
Swaby  &  Tristain's  Rep.  326;  Grayson  v.  Wilkinson,  Dick's  Rep.  168; 
1  GreeDleat  on  Ev.,  sees.  86,  88,  96.) 

Oral  evidence  can  not  be  substituted  for  any  writing,  the  existence 
of  which  is  disputed.    (1  Greenleaf  on  Ev.,  sec.  88.) 

3.  The  contents  of  a  will  could  not  be  proved  by  proving  the  declara- 
tions of  the  testator,  even  when  the  due  execution  of  the  will  was  proved 
by  competent  evidence.  (Chisholm's  heirs  v.  Ben,  &c.  7  B.  Mon.  408 ; 
Steele  v.  Price,  5  B.  Mon.  63;  1  Wharton's  Ev.,  sec.  139.) 

4.  The  fact  that  the  will  was  duly  executed  must  first  be  proved 
beyond  a  reasonable  doubt,  and  that  it  had  been  lost,  destroyed,  or  sup- 
preastedf  before  any  oral  evidence  would  be  admissible  as  to  its  contents. 
(Steele  v.  Price,  6  B.  Mon.  63 ;  Bailey  v.  Stites,  1  Green's  Ch.  220 ; 
Eckersly  v.  Piatt,  1  Prob.  &  Div.  Law  Rep.  (Eng.)  219.) 

5.  If  Mercer  ever  had  a  will,  and  it  could  not  be  found  after  his 
death,  the  law  presumes  that  he  destroyed  it  with  the  intention  to 
revoke.  (Logan  v.  Ashe,  1  Bay.  464;  Dark  v.  Wright,  3  Pick.  67; 
Brown  v.  Idler,  11  Wend.  183;  Brown  v.  Brown,  10  Va.  84;  McBeth  v. 
McBeth,  11  Ala.  669;  Steele,  Ac  v.  Price,  &c.,  6  B.  Mon.  68;  Chis- 
holm's  heirs  v.  Ben,  &c.,  7  B.  Mon.  408.) 

W.  B.    HARRISON,  C.  S.  HILL,  and  BELDEN  &  SHUCK  for 

APPELLEES. 

1.  Declarations  of  testator  made  after  the  execution  of  the  will  may 
be  proTcnl  in  order  to  determine  whether  a  valid  will  has  been  made 
or  not,     (Beauchamp's  Will,  4  Mon.  361;   MaxwelFs  Will,  3  Met.  101.) 

2.  Declarations  of  testator  that  he  had  made  a  will,  and  that  he  had 
disposed  of  his  estate  in  a  particular  way,  may  be  proved  as  admissions 
of  the  testator  as  against  all  persons  in  privity  to  him  or  claiming  under 
him.  (1  Greenleaf  s  Ev.,  sec.  189;  2  Wharton's  Ev.,  sec.  1169;  Beau- 
champ'd  Will,  4  Mon.  361 ;  Singleton's  Will,  8  Dana;  Lucas  v.  Cannon,  13 
Bash,  652  ;  Milton  v.  Hunter,  13  Bush,  163;  Reel  v.  Reel,  1  Hawkins.) 

3.  If  parol  declarations  of  the  testator  are  competent  to  prove  the 
reTOcation  of  a  will,  as  in  Beauchamp's  Will,  4  Mon.  366,  such  declara- 
tions nre  clearly  competent  to  prove  the  execution  and  contents  of  the 

will. 

4.  IVlien  a  writing  is  lost,  destroyed,  or  suppressed,  as  in  this  case, 

the   onlj  means  of  proving  its  existence  and  contents  is  by  parol 
evidence. 
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JUDGE  COFEB  delivered  the  opinion  of  the  coubt. 

Felix  Mercer  died  in  May,  1876,  domiciled  in  MLarion 
County.  He  was  never  married,  but  was  the  father  o€  four 
natural  children  whom  he  recognized  as  his,  three  of  whom, 
with  their  mother,  resided  with  him  on  his  farm  near  X.«eba- 
non.  His  eldest  child,  by  another  mother,  was  married  in 
1858  contrary  to  his  wishes,  and  an  estrangement  existed  l>e- 
tween  them  for  some  years,  but  he  had  become  reconciled  to 
her  long  before  his  death. 

Claiming  that  he  had  left  a  holograph  will,  but  being  una- 
ble to  produce  it,  his  married  daughter  Mrs.  Mackin,  and  the 
mother  of.  the  three  younger  children,  for  herself  and  for 
them,  presented  to  the  county  court  a  writing  purporting  to. 
be  the  substance  of  the  last  will  and  testament  of 
and'  moved  to  have  it  probated.  No  evidence  was 
and  the  writing  was  rejected,  and  the  propounders  appealed 
to. the  circuit  court,  where  the  supposed  will  was  established^ 
and  from  that  judgment  Mercer's  heirs-at-law  prosecute  this 
appeal. 

The  evidence  relied  upon  to  establish  the  will  is  in   snh- 
stance  as  follows: 

That  Mercer  was  warmly  attached  to  his  children,  and 
unfriendly  to  many,  if  not  all,  of  his  collateral  kindred  - 
that  he  often  declared  that  they  should  not  have  any  part 
of  his  estate ;  that  he  intended  it  for  his  children ;  that;  he 
knew  if  he  died  without  a  will  they  would  not  get  any 
of  it ;  that  he  was  a  man  of  more  than  ordinary  mind, 
was  capable  of  writing  a  will;  that  before  the  three  yonnge: 
children  were  born  he  made  a  will,  by  which  he  made  HI 
provision  for  Mrs.  Mackin,  then  a  child;  that  after  one 
more  of  the  younger  children  were  bom,  he  said  ciroixm— 
stances  had  changed,  and  he  had  made  another  will ;  that^  he 
said  he  did  not  intend  to  live  a  day  without  a  will ;  thnt  he 
always  kept  a  will  by  him ;  that  his  children  were  pro\rided 
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ibr,  and  would  be  educated  whether  he  lived  until  it  was  done 
or  not.  Some  of  these  declarations  were  proved  to  have 
been  often  repeated^  and  two  witnesses^  Mrs.  Mackin  and  the 
mother  of  the  younger  children,  swore  that  he  told  them  he 
had  made  a  will,  and  had  written  it  himself,  and  the  latter 
swore  that  on  the  day  of  Mercer's  death  one  of  his  nephews, 
an  heir-at-law,  was  at  his  house  and  in  the  room  with  him 
where  he  kept  his  papers,  and  that  she  saw  him  at  the  desk 
where  they  were  kept,  and  that  he  put  something  under 
his  coat,  and  afterward  at  the  dinner-table  acted  as  if  con- 
cealing something  under  his  coat.  She  also  swore  that  one 
of  Mercer's  pocket-books  was  missing;  but  in  that,  as  well 
as  in  other  things,  she  was  contradicted  by  evidence  of  incon- 
sistent declarations  out  of  court  as  well  as  by  the  positive 
denial  of  the  nephew  whom  she  implicated. 

There  was  other  evidence  calculated  in  some  degree  to 
strengthen  and  confirm  that  we  have  stated,  but  as  we  do  not 
find  it  necessary  to  pass  upon  any  question  of  fact  proper  for 
the  consideration  of  a  jury,  and  what  we  have  stated  is  suf- 
ficient to  present  the  questions  of  law  involved,  we  need  not 
extend  this  opinion  by  any  more  detailed  statement  of  the 
evidence. 

The  will,  as  probated,  gives  to  Mrs.  Mackin  for  life  the 
sum  of  $10,000;  remainder  to  her  children;  to  two  of  the 
three  younger  children  a  farm,  and  to  the  other  the  residue 
of  the  estate,  and  provides  that  their  mother  shall  have  a 
right  to  live  on  the  farm  and  occupy  it  as  a  home  to  raise 
and  take  care  of  the  children. 

The  first  question  presented  is  whether  these  two  devisees 
were  competent  witnesses  for  the  propounders. 

The  provisions  of  the  Code  relating  to  the  competency  of 
witnesses  do  not "  affect  the  competency  of  attesting  witnesses 
of  instruments  which  are  by  law  required  to  be  attested." 
(Subsec.  11,  sec.  606,  Bullitt's  Code.) 
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This  being  a  holograph  will,  the  law  does  not  require  it  to 
be  attested,  but  the  supposed  will  not  having  been  produoed, 
it  is  argued,  with  great  plausibility,  that  these  witnesses,  prov— 
ing,  as  they  do,  the  declarations  of  the  testator  that  he  had 
made  a  will,  had  written  it  himself,  thereby  dispensing  ^writh 
the  formal  attestation  of  witnesses  on  the  will  itself,  standi  ajs 
respects  their  competency,  in  the  attitude  of  attesting  ^cv^it- 
nesses,  and  occupy  the  same  position  as  if  they  had  attested 
the  execution  of  a  will  not  written  by  the  testator,  by  subdcrib^ 
ins:  their  names  thereon  as  witnesses. 

But  if  this  were  conceded,  we  think  it  would  not  affect  our 
decision.  Section  13,  chapter  113,  General  Statutes,  contains 
this  language:  "And  if  a  will  is  attested  by  a  person  to  whom, 
or  to  whose  wife  or  husband,  any  beneficial  interest  in  an3r 
estate  is  thereby  devised  or  bequeathed,  if  the  will  may  not  be 
otherwise  proved,  such  person  shall  be  deemed  a  competent 
witness;  but  such  devise  or  bequest  shall  be  void;  except  that, 
if  such  witness  would  be  entitled  to  any  share  of  the  estate 
of  the  testator  in  case  the  will  were  not  established,  so  much 
of  his  share  shall  be  saved  to  him  as  shall  not  exceed  the 
value  of  what  is  so  devised  or  bequeathed.^' 

Under  this  provision  even^  an  heir  -  at  -  law  is  a  compe- 
tent witness  to  prove  the  execution  of  a  will  if  it  may  not 
be  otherwise  proved.  Whether  any  and  what  foundation 
ought  ordinarily  to  be  laid  to  show  that  the  will  can  not 
otherwise  proved,  we  need  not  decide,  as  we  think  the  ci 
cumstances  of  this  case  are  quite  sufficient  to  show  that  no 
other  evidence  of  the  execution  of  the  will  was  known  to 
the  pro  pounders.  Perhaps,  under  ordinary  circumstances,  the 
propounders  ought  to  make  and  file  an  affidavit  that  the 
execution  of  the  will  can  not  l)e  otherwise  proved  unless 
that  fact  appears  from  the  will  itself. 

Under  the  statute  supra  a  devisee  who  is  an  attesting  -^rit- 
ness,  and  as  such  proves  the  execution  of  the  will,  therehv 
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reDders  the  devise  to  himself  void,  but  if  he  be  an  heir-at- 
law  he  will  take  his  share  as  such  not  to  exceed  the  value 
of  the  devise  to  him.  These  devisees  were  therefore  compe- 
tent witnesses  to  prove  the  execution  of  the  will. 

But  whether  their  testimony  was  competent  is  a  wholly  dif- 
ferent question.  They  did  not  testify  that  Felix  Mercer  made 
a  holograph  will.  They  only  testified  that  he  said  he  had 
made  such  a  will,  and  it  was  only  by  evidence  given  by  these 
same  witnesses  of  his  oral  declarations  that  the  contents  of  the 
supposed  will  were  ascertained. 

The  statute  provides  that  no  will  shall  be  valid  unless  in 
writing,  with  the  name  of  the  testator  subscribed  thereto  by 
himself,  or  by  some  other  person  in  his  presence^  and  by  his 
direction  ;  and,  moreover,  if  not  wholly  written  by  the  testa- 
tor, the  subscription  shall  be  made  or  the  will  acknowledged 
by  him  in  the  presence  of  at  least  two  credible  witnesses,  who 
shall  subscribe  the  will  with  their  names  in  the  presence  of 
the  testator. 

The  primary  evidence  of  the  existence  of  a  lost  will  and 
of  its  contents  is  the  will  itself,  and  the  primary  evidence 
that  it  is  a  holograph  will  is  the  testimony  of  persons  ac- 
quainted with  the  hand -write  of  the  testator  who,  upon 
inspecting  it,  testify  that  he  wrote  it. 

Evidence  of  the  declarations  of  the  testator  that  he  had 
written  a  will,  and  as  to  its  contents  is,  if  competent,  only 
secondary,  and,  according  to  a  well-settled  rule  of  the  law  of 
evidence,  is  not  admissible  until  satisfactory  evidence  of  the 
loss  or  destruction  of  the  will  be  given.  No  such  evidence 
was  offered  in  this  case.  The  devisees  who  were  sworn  as 
witnesses,  and  one  of  whom  resided  in  the  hquse  with  the 
testator  for  years  before  and  at  the  time  of  his  death,  did 
not,  even  on  the  witness-stand,  avow  their  ignorance  of  the 
whereabonts  of  the  will,  or  prove  that  it  was  lost. 

Moreover,  assuming  that  such  a  will  had  once  existed,  the 
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law^  from  the  fact  that  it  could  not  be  produced  if  standing 
alone,  presumes  its  revocation,  unless  its  loss  was  accounted 
for,  which  was  not  even  attempted,  except  by  the  statement 
of  the  witness  that  she  saw  a  nephew  of  Mercer  at  the  desk 
where  he  kept  his  papers,  and  that  she  saw  the  nephew  oon- 
cealing  something  under  his  coat,  and  her  statement  about  a 
missing  pocket-book,  and  the  statement  of  another  witness 
that  shortly  before  his  death  Mercer  had  a  pocket-book  that 
seems  not  to  have  been  seen  among  his  effects  after  his  death. 
Mercer  was  in  the  room  when  the  witness  says  she  saw  the 
nephew  hide  something  under  his  coat,  and  was  in  a  condition 
to  have  observed  the  taking  of  any  thing  from  the  desk  ; 
went  out  with  him  to  dinner  immediately  afler ;  and  there  \eas 
a  total  absence  of  proof  that  the  will  was  ever  in  that  desk 
except  the  fact  that  papers  were  kept. in  it.  Besides,  the  evi* 
dence  showed  that  the  nephew  could  not  read,  and  he  s^rore 
that  he  did  not  take  any  thing  from  the  desk. 

But  waiving  this  question,  the  evidence  of  the  declarations 
of  Mercer  was  inadmissible  upon  other  and  more  substantial 
grounds.  He  declared  he  had  made  a  will — had  written  it 
himself.  This  could  in  no  event  be  sufficient  In  order*  that 
it  might  be  a  valid  will,  he  must  not  only  have  written  it 
but  must  have  subscribed  his  name  to  it  at  its  conclusion. 
(Sec.  5,  chap.  113,  and  sec.  26,  chap.  31,  Gen.  Stat.) 

There  is  no  evidence  that  he  said  he  had  subscribed  it  ^vith 
his  name,  or  that  he  knew  such  subscription  was  necessary  to 
its  validity. 

What  he  said  was  therefore  but  an  expression  of  his  opin* 
ion  as  to  what  was  necessary  to  constitute  a  valid  will  in 
which  he  may  have  been  wholly  mistaken. 

But  had  he  declared  that  he  wrote  and  signed  it  witb    bis 
own  hand,  evidence  of  such  declarations  would  not  be 
cient  to  authorize  the  probating  of  the  will. 

Counsel  for  the  appellee  contend  with  much 
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that  evidence  of  these  declarations  is  admissible  against  the 
heirs -at -law  of  Mercer^  because  of  the  privity  between  him 
and  them. 

If  Mercer  had  declared  that  he  had  sold  his  land^  or  that 
he  held  it  as  tenant,  or  had  but  a  life-estate  in  it,  or  that  he 
owed  a  debt  to  A,  his  declarations  would  have  been  compe- 
tent evidence,  in  a  proper  case,  against  his  representatives. 
But  such  declarations  would  not  constitute  the  foundation 
of  any  right  in  the  claimant;  they  would  be  evidence  and 
only  evidence  of  a  right  pre-existing,  and  wholly  independent 
of  the  declarations.  They  would  be  directly  against  his  own 
interest,  and,  being  against  his  interest,  it  is  so  extremely  im- 
probable that  he  would  have  made  them  if  untrue,  that  they 
would  be  admissible  against  him  or  his  representatives. 

"The  regard  which  men  usually  pay  to  their  own  inter- 
ests is  deemed  a  sufficient  security,  both  that  the  declarations 
were  not  made  under  a  mistake  of  fact,  or  want  of  informa- 
tion on  the  part  of  the  declarant,  if  he  had  the  requisite 
means  of  knowledge,  and  that  the  matter  declared  is  true.^^ 
(1  Greenleaf's  Evidence,  sec.  148.) 

Bat  it  is  essential  that  such  declarations,  when  madCy  should 
have  been  self-deserdng,  t.  e.  that  they  should  have  been,  when 
made,  against  the  pecuniary  or  proprietary  interests  of  the  de- 
cbrant.     (Wharton  on  Evidence,  sees.  228,  337,  1168.) 

Declarations  by  Mercer  that  he  had  made  a  will  were  not 
in  any  sense  against  his  interests,  and  consequently  they  do  not 
fiill  within  the  reason  of  the  rule  under  which  this  class  of 
hearsay  is  admitted  in  evidence.  That  regard  which  men 
generally  have  for  their  own  interests  is  the  principal  founda- 
tion upon  which  the  rule  admitting  declaration  against  interest 
is  based.  Experience  has  taught  us  that  when  one  makes  a 
declaration  in  disparagement  of  his  own  rights  or  interests  it 
is  generally  true,  and  because  it  is  so  the  law  has  deemed  it 
safe  to  admit  evidence  of  such  declarations  against  him  and 
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those  claiming  through  or  under  him.  But  the  rule  is  limited 
to  declarations  prejudicial  to  his  pecuniary  or  proprietary  in- 
terests.    (Wharton  on  Ev.,  sec.  228.) 

Declarations  that  the  declarant  has  made  a  will  not  only 
want  that  guaranty  for  their  truth  on  which  the  rule  admit- 
ting evidence  of  declarations  is  based^  but^  of  all  kinds  of 
declarations  relating  to  important  subjects,  none  are  more 
unreliable  than  declarations  concerning  wills. 

In  discussing  the  rules  of  law  in  respect  to  evidence  of  the 
parol  declarations  of  testators  to  modify  wills,  Mr.  Wharton 
well  expresses  what  the  experience  of  every  one  who  has  had 

■ 

much  opportunity  of  observing  can  not  but  recognize  as  sus- 
tained by  his  own  observations;  and  while  the  question, he  is 
discussing  is  not  the  same  as  that  now  under  consideration,  his 
remarks  are  equally  applicable  here. 

He  says:  '^ Experience  tells  us  that  few  kinds  of  talk  are 
more  unreliable  than  talk  about  wills.     Not  only  are  expres- 
sions of  intention,  when  uttered  (and  ordinarily  the  very  feet 
of  their  utterance  is  a   presumption  against  them),   uttered 
with  the  consciousness  that  they  may  be  at  any  time  recalled; 
but,  as  we  have  already  noticed,  it  is  a  common  maxim   that 
people  who  tialk  about  their  wills  very  rarely  make  wiWs  in 
conformity  with  their  talk.    What  a  man  puts  down  in  a  sol- 
emn testamentary  instrument  is  naturally  very  different  from 
what  he  might   say  when  disposed  either   to  mystify  those 
whom  he  might  consider  impertinent  inquirers,  or  to   plea^ 
those  whom,  for  the  moment,  he  might  particularly  desire  to 
please.      .      .     .     Nor  are  we  to  forget,  in  considering  this 
question,  the  character  of  the  medium  through  which   tlie^e 
declarations   must   pass.     The   testator's   lips  are    sealed   in 
death,  and  evidence  of  his  intentions,  thus  reproduced,  comes 
to  us  without  that  sanction  which  is  given  when  there  is  poNc^t 
of  explanatipn  in  the  person  whose  remarks  are  reported.'* 
(Wharton's  Ev.,  sec.  992.) 
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Mercer  had,  notwithstanding  his  repeated  declarations  that 
he  had  made  a  will^  and  that  he  intended  his  children  to  have 
his  property,  a  right  to  destroy  his  will,  if  he  had  in  fact  made 
one,  and  that  no  will  was  found  raises  a  presumption  that  he 
did  destroy  it.  But  he  is  not  here  to  explain;  and  to  allow 
the  alleged  will  to  be  probated  on  no  other  evidence  than 
of  his  declarations  would  be  against  the  analogies  of  the  law, 
and  would  oiake  a  new  exception  to  the  general  rule  which 
excludes  mere  hearsay  from  the  arena  of  legal  evidence. 

True,  the  circumstances  of  this  particular  case  appeal  most 
stroogly  to  the  sympathies  of  the  court,  and  we  do  not  hesi- 
tate to  say  that  there  is  hardly  room  to  doubt,  when  we  con- 
sider all  that  was  allowed  to  go  to  the  jury  as  evidence,  that 
Felix  Mercer  made  a  will,  and  attempted  to  dispose  of  his 
property  to  his  children. 

He  is  shown  to  have  had  for  them  the  natural  affection  of 
a  father,  and  he  certainly  knew  they  would  not  get  his  estate 
unless  he  made  a  will.  He  did  not  desire  that  his  collateral 
kindred  should  inherit  what  he  possessed.  He  was  influenced 
by  two  of  the  strongest  passions  of  human  nature — love  and 
animosity.  We  are  not  only  to  decide  whether  evidence  of 
his  declarations  will,  unaided,  authorize  the  establishment 
of  what  we  suppose  was  his  will,  but  we  are  to  lay  down  a 
rule,  to  establish  a  precedent  for  the  decision  of  other  cases  to 
come  after  this,  and  must  bear  in  mind  that  hard  cases  make 
shipwreck  of  the  law,  and  that  the  decision,  we  are  asked  to 
make,  is  not  only  without  precedent  and  against  the  reason  of 
the  rule  invoked  by  appellees'  counsel  for  our  guidance,  but 
would  open  a  wide  door  for  foisting  upon  the  country  the 
:  grossest  frauds,  through  peijuries,  which  it  would  be  impos- 
sible to  detect  or  punish. 

The  leg;islature,  with  the  experience  of  the  past  in  view, 
has  seen  proper  to  require  the  execution  of  wills  to  be  evi- 
denced in  a  manner  to  put  every  proper  obstacle  in  the  way 
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of  disturbing  the  regular  course  of  descent  by  the  forgery  of 
wills.  The  provisions  of  the  statute  were  framed  to  guard, 
as  far  as  human  foresight  can,  against  abuse,  and  these  pro- 
visions should  not  be  frittered  away  by  the  courts.  It  is  far 
better  that  an  occasional  hardship  should  be  borne  by  those 
upon  whom  it  may  fall  than  that  the  right  to  estates  left  by 
their  owners  to  pass  under  the  law  of  descent  should  be  ex- 
posed to  defeat  by  allowing  the  declarations  of  deceased  per- 
sons, too  often  carelessly  made  or  afterward  recanted,  and  so 
liable  to  be  misunderstood  or  perverted,  to  take  the  place  of 
wills  required,  for  security  against  fraud,  to  be  in  writing. 

Even  courts  of  equity,  always  ready  to  grant  relief  against 
fraud  or  mistake  when  not  incompatible  with  higher  consider- 
ations, have  for  a  great  while  constantly  refused  to  reform  or 
correct  wills,  deeming  it  better  to  allow  an  occasional  wrong 
to  go  unredressed  than  to  attempt  to  correct  it,  however 
clearly  the  mistake  or  fraud  might  be  proved. 

We  have  not  found,  nor  have  we  been  referred  to,  any  case 
directly  in  point  upon  the  question  we  are  considering,  but 
there  are  cases  sufficiently  analogous  to  control  the  decision 
independently  of  mere  abstract  reasoning  or  considerations  of 
public  policy. 

In  re  The  Goods  of  Ripley,  4  Jur.,  N.  S.  342,  was  an  appli- 
cation to  probate  a  copy  of  an  alleged  will.  There  was  no 
evidence  of  the  due  execution  of  the  will  except  the  written 
declaration  of  the  testator  in  a  letter  or  letters  to  his  brother; 
and  the  court.  Sir  Cresswell  Cresswell,  said :  "  I  have  great  diffi- 
culty as  to  the  execution  of  these  papers.  There  is  no  doubt 
as  to  their  contents ;  the  only  proof  of  the  execution  is  the 
statement  of  the  deceased  himself.  Is  there  any  precedent  of 
granting  probate  without  proof  of  due  execution?"  Being  an- 
swered by  counsel  that  there  was  none,  the  court,  after  stating 
the  evidence,  said  :  "  Upon  principle,  it  seems  to  me  that  there 
being  no  proof  of  the  factum  of  the  will  except  the  declaration 
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of  the  supposed  testator^  the  prayer  must  be  refused.  But  as 
the  circumstances  of  the  case  made  me  anxious  to  grant  pro- 
bate if  possible,  I  have  caused  inquiries  to  be  made  whether 
anj  precedent  could  be  found  in  the  registry,  but  no  l^uch  is 
forthcoming.  There  is  a  case  at  common  law  (Doe  d.  Shall- 
croas  V.  Palmer,  16  Q.  B.  747;  15  Jur.  836)  which  inclines 
the  other  way.  The  court  there  refused  to  admit  declarations 
of  the  testator  made  after  the  execution  of  the  will,  as  to  an 
interlineation  it  contained ;  a  fortiori  such  declarations  could 
not  be  received  as  to  the  whole  will." 

In  the  recent  case  of  Sugden  v.  Lord  St.  Leonard,  1  vol. 
Prob.  Div.  Law  Reports,  227,  the  case  supra  was  referred  to 
and  recognized  as  establishing  the  correct  rule  on  the  subject. 
The  court  said, "  the  exercise  of  the  testamentary  power,  being 
conditional  on  the  observance  of  the  formalities  prescribed  by 
the  statute,  a  man  can  not,  by  his  mere  assertion,  establish  that 
he  has  fulfilled  the  conditions  necessary  to  the  exercise  of  the 
right." 

The  right  to  make  a  will,  whether  conferred  by  statute  or 
existing  at  common  law,  is  regulated  by  statute  as  to  the  mode 
of  its  exercise,  and  unless  exercised  according  to  the  mode  pre- 
scribed, can  not  be  exercised  at  all;  and  to  allow  the  mere 
declaration  of  the  testator,  to  prove  compliance  with  the  statu- 
tory conditions,  would  be  to  substitute  such  declarations  for 
that  which  the  statute  requires  shall  be  in  writing. 

In  the  case  of  Chisholm's  will,  7  B.  Mon.  408,  one  of  the 
questions  was  whether  the  contents  of  a  lost  will  were  proved. 
A  witness  stated  that  he  attested  the  will,  and  that  the  testator 
either  read  it  to  him  or  stated  its  contents. 

The  witness  stated  the  contents  of  the  will  as  thus  read 
or  stated  to  him,  and  was  corroborated  by  other  witnesses  to 
whoai  the  testator  had  stated  one  of  the  items  in  his  will. 
Referring  to  the  testimony  of  this  witness,  and  those  by  whom 
he  was  corroborated,  the  court  said : 
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^'  But  is  not  all  this  testimony  of  precisely  the  same  grade 
and  efficacy,  all  resting  upon  the  mere  statements  or  represen- 
tations of  Chisholm  himself?  And  are  these  representations, 
if  made  to  a  hundred  witnesses,  and  especially  to  witnesses 
who  had  no  interest  in  the  subject,  and  no  right  to  require  the 
information  from  him,  sufficient  of  themselves  to  establish  the 
contents  of  the  will  in  a  court  of  probate?  If  the  due  exe- 
cution of  the  will  is  to  be  proved  by  the  acknowledgnaent 
of  the  decedent,  without  an  exhibition  of  his  signature,  that  a 
certain  paper  is  his  will,  and  if  the  contents  of  the  paper,  in 
case  of  its  absence,  are  to  be  proved  by  evidence  of  his  own 
statements  of  what  was  in  it,  the  statutory  requisitions  of 
writing,  and  signature,  and  attestation  by  subscribing  wit- 
nesses, would  seem  to  be  of  little  value,  since  the  whole  proof 
of  the  will  would  in  effect  be  made  by  evidence  of  the  mere 
statements  of  the  decedent  himself.  There  is  little  difference 
between  setting  up  a  lost  or  absent  will  upon  the  testimony  of 
witnesses  who  say  they  subscribed  a  paper  upon  the  acknowl- 
edgment of  the  decedent  that  it  was  his  will,  without  seeing 
his  signature,  or  reading  or  perhaps  seeing  what  was  written, 
with  additional  proof  by  themselves  or  others,  that  the  dece- 
dent said  his  will  contained  such  provisions,  and  setting  it  up 
on  no  other  proof  than  that  of  divers  credible  witnesses,  that 
thev  had  heard  the  decedent  sav  he  had  a  will  in  his  desk  con- 
taining  such  and  such  devises." 

Evidence  of  the  parol  declarations  of  a  testator  to  rebut 
the  presumption  of  revocation  arising  from  the  absence  of  a 
will  after  the  death  of  the  testator,  which  was  last  seen  in  his 
possession,  though  rejected  in  some  of  the  states  of  the  Union, 
is  admitted  here  and  in  England,  and  in  Sugdon  v.  Lord  St. 
LfConard,  supra,  was  admitted  in  corroboration  of  the  testi- 
monv  of  a  witness  who  had  read  the  will  and  testified  as  to 
its  contents.  The  law  does  not  require  the  presence  of  wit- 
nesses to  the  revocation  of  a  will,  or  that  it  should  be  evidenced 
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by  writing,  but  permits  it  by  burning,  cutting,  or  tearing,  with 
intention  to  revoke,  and  when  a  will  shown  to  have  existed 
and  which,  when  last  seen,  was  in  the  custody  of  the  testator, 
is  not  found  on  due  search  after  his  death,  it  is  presumed  to 
have  I)een  revoked,  and  evidence  of  his  parol  declarations  that 
it  WM  lost  is  admissible  in  corroboration  of  other  evidence 
conducing  to  rebut  that  presumption  (Steele  v.  Price,  5  B. 
Mod.  63;  Chisholm  v.  Ben,  7  ib,  408);  and  evidence  of  dec- 
larations of  the  testator  as  to  the  contents  of  his  will  are  only 
admissible  in  corroboration  of  other  evidence,  and,  when  there 
is  no  other  evidence,  his  declarations  should  be  rejected. 

It  was  said,  in  the  latter  case,  that  under  the  various  exi- 
gencies arising  from  casualty  or  fraud,  a  lower  grade  of  evi- 
dence than  would  be  afforded  by  the  production  of  the  will 
it^If  has  been  necessarily  admitted,  and  that  probably  there 
might  be  circumstances  which  would  authorize  the  establish- 
ment of  a  will  upon  the  mei'e  weight  of  probabilities  as  to 
its  execution  and  contents,  but  that  still  "the  spirit  of  the 
statute,  and* the  preservation  of  those  barriers  which  it  in- 
tends to  erect  against  the  fraudulent  imposition  of  mere  parol 
^lls,  as  well  as  the  suppression  of  valid  wills  in  writing,  seem 
to  determine  in  case  of  the  mere  loss  of  a  will 'against  the 
Efficiency  of  parol  evidence  of  its  contents,  not  derived  from  an 

inspection  of  the  written  will  by  the  witness"  etc 

"These  considerations  disallow  in  the  case  supposed  the  suffi- 
ciency of  the  testator^s  mere  declarations,  either  as  to  his  gen- 
eral intentions  or  as  to  the  particular  import  of  his  will/' 

If  the  contents  of  a  will  may  not  be  .proved  alone  by 
evidence  of  the  declarations  of  the  testator,  then  surelv  it  re- 
'[uires  no  argument  to  prove  that  both  the  due  execution  and 
coatcnts  can  not  be  proved  by  such  evidence. 

But  it  is  contended  that  the  will  of  Mercer  has  been  shown 
to  have  been  fraudulently  suppressed,  and  therefore  this  is  a 
«ise  which,  in  the  language  of  the  court,  in  the  case  of  Chis- 
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holmes  will,  would  authorize  the  establishment  of  the  will 
upon  the  mere  weight  of  probabilities  as  to  its  execution  and 
contents.  Without,  now  saying  more,  we  remark  that  the 
evidence  of  fraudulent  suppression  of  Mercer's  will  fisdls  very 
far  below  the  standard  erected  by  the  court  in  that  and  other 
cases  for  the  admission  of  a  will  to  probate  upon  a  mere  pre- 
ponderance of  probabilities,  and  that  there  is  in  fact  no  legal 
evidence  that  such  a  will  as  that  sought  to  be  established  ever 
existed,  and  consequently  there  can  be  no  evidence  of  its 
fraudulent  abstraction  or  suppression. 

The  court  said,  ''And  if  such  declarations  ...  be 
allowed,  in  case  of  the  fraudulent  suppression  of  the  will,  to  be 
sufficient  proof  of  its  contents,  the  same  considerations  seem 
to  require  that  the  fact  of  fraudulent  suppression,  which  is 
to  authorize  such  an  extraordinary  relaxation  of  the  rules 
of  evidence,  should  itself  be  established  beyond  a  reasonable 
doubt.'' 

The  evidence  relied  upon  to  show  the  fraudulent  suppres- 
sion of  Mercer's  will  not  only  failed  to  establish  the  fact 
beyond  a  reasonable  doubt,  but  the  preponderance  of  the 
evidence  on  that  subject  was  greatly  against  the  propound- 
ers,  to  say  nothing  of  the  legal  presumption  of  innocence, 
which  should  have  due  weight  in  such  a  case. 

As  therefore  no  case  was  made  out  for  the  admission  of 
evidence  of  the  declarations  of  Mercer,  on  the  ground  that 
his  will  had  been  fraudulently  suppressed,  and  as  there  was 
no  legal  evidence  of  its  execution  or  contents  to  be  corrobo- 
rated by  evidence  of  his  declarations,  the  circuit  court  should 
have  decided  as  matter  of  law  that  the  evidence  was  insuf- 
ficient, and  have  directed  the  jury  to  find  that  no  part  of  the 
writing  before  them  was  the  will  of  Felix  Mercer,  and  have 
affirmed  the  judgment  of  the  county  court. 

Judgment  reversed,  and  cause  remanded  with  directions  to 
affirm  the  judgment  of  the  county  court. 
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Summers  v.  Kilgus,  &c. 


APPEAL    FROM    BULLITT    CIRCUIT    COURT. 

1.  The  assignment  of  a  debt  carries  with  it  a  vendor's  lien  by 

which  the  debt  is  secured. 

Where  teveral  obligations  are  secured  by  a  common  lien^  tbe  assign- 
ment of  a  portion  of  them  operates  to  transfer  the  lien  pro  tanto, 
(McClanahan  v.  Chambers,  1  Mon.  45.) 

2.  Lien  retained  in  a  deed  to  secure  purchase-notes  may  be  re- 

leased BY  GRANTOR,  although  such  grantor  had  previously  assigned 
a  purchase-note  secured  by  such  lien  to  a  third  person. 

As  between  a  subsequent  purchaser  of  the  land  without  notice 
and  for  value,  and  the  assignee  of  the  lien-note,  one  being  bound 
to  lose  the  amount  of  the  note,  the  purchaser  occupies  the  better 
position,  and  the  assignee  can  not  assert  his  lien  as  against  him. 

3.  DiSCHARGINO  LIEN  "  BY  THE  PERSON  ENTITLED  TO  THE  SAME" — 

'^  By  the  person  entitled  to  the  same^^  as  used  in  section  12,  chap- 
ter 24,  General  Statutes,  is  meant  the  person  who  appears  on  the 
record  to  be  entitled  to  the  lien,  or,  since  the  act  of  March  18,  1876, 
providing  for  the  registration  of  lien-notes,  the  person  who  appears, 
from  such  register,  to  be  the  assignee. 

4.  PUBCHASERS  ARE  FAVORED  ABOVE  CREDITORS.     ThE  CONDITION  OF 

THE  DEFENDANT  IS  BEST. 

On  these  propositions  the  court  say:  '*  Other  things  being  equal, 
purchasers  are  favored,  both  at  law  and  in  equity/  above  creditors, 
and  so  also  the  condition  of  the  defendant  is  best.  The  chancellor 
prefers  to  allow  a  loss  to  rest  where  he  finds  it  rather  than  to  trans- 
fer it  to  another  equally  entitled  to  his  consideration.  He  prefers 
to  allow,  rather  than  to  inflict,  injustice,  and  to  abstain  from  acting 
at  all  when  all  he  can  do  is  to  shift  a  loss  from  one  innocent  person 
to  another." 

B.  J.  MEYLER  for  appellant. 

1-  Appellant  is  an  innocent  purchaser  of  the  land  without  notice  that 
*oy  lien  existed  on  the  land  or  that  any  lien-notes  were  outstanding. 

From  the  face  of  the  record  the  vendor,  being  the  holder  of  the  lien- 
'lotes,  could  alone  have  released  the  lien.  His  release  binds  the  holders 
of  the  notes,  and  they  have  no  lien  as  against  appellant.  (Gren.  Stat., 
«c  12,  chap.  24;  Act  of  March  18,  1876;  Gen.  Stat.  859,  860.) 

2.  Appellees  hold  their  lien-notes  sued  on  "subject  to  any  defense" 
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that  might  have  been  used  against  the  original  obligee  in  t^e  notes 
before  the  transfer  and  notice  thereof.  (Luckett  v.  Triplett's  adm'r,  2 
B.  Mon.  40;  Hunt  v.  Brand,  5  B.  Mon.  563;  Schooling  v.  McGee,  1 
Mon.  234;  Jones  v.  Pitt's  heirs,  3  Litt.  427.) 

T.  N.  ALLEN  for  appellees. 

1.  The  transfer  of  the  lien  purchase-notes  passed  to  the  assignees,  the 
lien  securing  the  notes  as  an  incident  to  the  debts. 

JUDGE  GOFER  delivered  the  opinion  of  the  court. 

February  24,  1876,  Pfieffer  sold  and  conveyed  to  Mertz, 
for  the  recited  consideration  of  $8,400,  $3,000  in  hand  and 
two  notes  of  $2,700  each,  payable  in  one  and  two  years,  a 
tract  of,  land  situated  in  Bullitt  County.  September  12th  of 
that  year  Pfieffer  assigned  one  of  the  notes  to  Kilgus  and 
Braur  as  collateral  security  for  debts  due  by  him  to  them 
respectively  of  about  $800.  November  4th  of  the  same  year 
Mertz  reconveyed  the  land  to  Pfieffer;  and  December  20th 
Pfieffer  sold  and  conveyed  it  to  Summers,  and  on  the  same 
day,  by  an  appropriate  indorsement  on  the  margin  of  the 
record  of  the  deed  to  Mertz,  attempted  to  release  the  lien 
retained  therein  to  secure  Mertz's  notes  to  him. 

The  deed  from  Mertz  to  Pfieffer  "  Witnesseth,  that  the  said 
first  party,  in  consideration  of  the  sum  of  $1,  cash  in  hand 
paid,  and  the  further  consideration  that  the  second  partv  did 
heretofore  convey  to  (the)  first  party  the  land  hereinafter  de- 
scribed, with  the  understanding  between  them  that  on  demand 
said  first  party  would  reconvey  same  back  to  (the)  second  party, 
and  there  was  really  no  consideration  for  said  conveyance  from 
(the)  first  party  to  (the)  second  party,  and  now  said  second 
party  demands  that  (the)  first  party  shall  reconvey  same  back 
to  him;  now,  therefore,"  etc. 

Summers  agreed  to  pay  to  Pfieffer  $6,000,  $1,500  cash  in 
hand,  and  the  residue  in  three  equal  annual  installments.  He, 
however,  only  paid  $1,000  in  hand,  and  then,  as  he  says,  dis- 
covering that  J.  C.  Johnson,  trustee   for  M.  L.   Harrison, 
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claimed  a  lien  on  the  land  on  account  of  an  exchange  of 
real  estate  between  Johnson  and  Pfiefier^  in  which  Johnson 
conveyed  to  Pfieffer  the  land  Pfieffer  conveyed  to  him.  Sum- 
mers refused  to  pay  to  Pfieffer  any  more  of  the  purchase- 
monej,  but  with  his  consent  paid  it  to  Johnson  to  the  amount 
of  |O;097,  a  little  more  than  the  balance  due  on  the  purchase. 
It  is  Dot  alleged  that  Summers^  at  any  time  before  he  com- 
pleted the  payment  of  the  purchase  -  money  to  Pfieffer,  had 
notice  of  the  transfer  of  the  note  to  Kilgus  and  Braur,  nor 
does  the  evidence  disclose  any  such  notice. 

The  question  is,  which  of  the  parties,  Kilgus  and  Braur  on 
the  one  side,  or  Summers  on  the  other,  shall  sustain  the  loss 
which,  on  account  of  the  insolvency  of  Pfieffer,  must  be  borne 
by  one  or  the  other? 

The  assignment  of  a  debt  carries  with  it  a  vendor's  or 
mortgage-lien  by  which  the  debt  is  secured.  This  has  been 
so  often  decided  bv  this  court  as  to  render  the  citation  of 
aathority  unnecessary.  And  where  several  obligations  are 
secured  by  a  common  lien,  the  assignment  of  a  portion  of 
them  operates  to  transfer  the  lien  pro  tanto.  (McClanahan 
V.  Chambers,  1  Mon.  45.) 

The  assignment  to  Kilgus  and  Braur  therefore  invested  them 
with  a  lien  on  the  land,  for  a  part  of  the  price  of  which  the 
note  was  given,  and  they  had  a  right  to  its  enforcement,  unless 
they  have  lost  it  in  consequence  of  something  that  transpired 
after  they  received  the  note.  They  have  not  done  any  act  that 
had  that  effect,  and  if  the  lien  has  been  lost,  it  was  without 
iaolt  on  their  part. 

On  the  other  hand,  Summers  purchased  and  paid  for  the 
land  without  knowledge,  express  or  presumed,  that  the  notes 
had  been  assigned,  and  is  also  without  fault,  unless,  as  con- 
tended, he  was  bound  at  his  peril  to  know  whether  the  notes 
were  still  held  by  Pfieffer,  had  been  surrendered  to  Mertz,  or 
were  in  the  bands  of  assignees. 
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The  recitals  in  the  deed  of  Pfieffer  to  Mertz  gave  Summers 
notice  that  a  lieu  had  once  existed,  but  the  reconvejance  to 
Pfieffer,  esi)ecially  in  connection  with  the  recitals  in  the  deed, 
showed  that,  as  between  the  parties,  the  notes  were  canceled, 
and  this  conclusion  was  still  further  strengthened  by  the  in- 
dorsement made  on  the  deed  from  Pfieffer  to  Mertz  on  the  day 
on  which  Pfieffer  conveyed  to  Summers.  So  far  as  Pfieffer  was 
concerned  his  conveyance  to  Summers  would  of  itself  have 
canceled  the  lien  as  to  Summers,  although  as  between  Pfieffer 
and  Mertz  the  notes  might  not  have  been  canceled. 

The  note  being  satisfied,  and  the  lien  by  which  it  was 
secured  ♦canceled,  as  between  Pfieffer  and  Mertz  and  Kilgus 
and  Braur  on  one  side,  and  Summers  on  the  other,  claiming 
under  Pfieffer,  the  former  have  the  prior  equity,  but  in  all 
other  respects  Summers  occupies  the  more  favorable  attitude, 
unless  it  was  his  duty  to  ascertain  whether  the  note  had  been 
assigned  before  the  reconveyance  to  Pfieffer. 

He  is  a  purchaser  for  value,  without  notice  of  the  existence 
of  the  lien,  for  although  he  knew  a  lien  once  existed,  he  also 
knew  it  had  been  released  in  the  manner  prescribed  by  law  by 
the  only  person  who,  to  his  knowledge,  had  any  interest  in  it, 
as  well  as  by  the  deed  from  Mertz  to  Pfieffer.  He  had  no 
notice  that  a  part  of  the  lien  had  been  passed  to  others  by  the 
assignment  of  the  note.  He  has  the  legal  title  to  the  land, 
and  is  defendant  in  the  action.  On  the  other  hand,  Kilgus  and 
Braur  are  not  purchasers,  but  creditors  holding  the  lien  and 
note  as  security  for  pre-existing  debts,  and  are  under  the  ne- 
cessity to  ask  a  court  of  equity  to  aid  them. 

Other  things  being  equal,  purchasers  are  favored,  both  at 
law  and  in  equity,  above  creditors,  aqd  so  also  the  condition 
of  the  defendant  is  best.  The  chancellor  prefers  to  allow 
a  loss  to  rest  where  he  finds  it  rather  than  to  transfer  it  to 
another  equally  entitled  to  his  consideration;  he  prefers  to 
allow  rather  than  to  inflict  injustice,  and  to  abstain  frooi  act- 
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ing  at  all  when  all  he  can  do  is  to  shift  a  loss  from  one  inno- 
cent person  to  another. 

Kilgos  and  Braur  have  but  an  equity  as  against  Summers. 
True,  the  note  has  been  assigned  to  them^  but  merely  in  pledge 
as  security  for  their  pre-existing  debts.  They  are  not  pur- 
chasers for  value,  and  Pfiefier  is  the  owner  of  the  notes,  and 
the  equity  of  the  pledgees  can  not  override  Summers's  junior 
equity  to  which  he  has  united  the  legal  title,  without  notice 
of  the  equity,  unless  it  was  his  duty  to  make  inquiry  whether 
the  Dotes  had  been  assigned,  and  he  is  therefore  to  be  taken  to 
have  had  constructive  notice. 

Pfieffer  knew  the  note  had  been  pledged,  and  as  he  was  the 
payee,  Summers  knew  that  Pfieffer  could  inform  him  whether 
the  note  had  been  assigned  or  not.  Was  it  his  duty  to  in- 
quire? 

The  conveyance  from  Pfieffer  to  Mertz  was  made  in  Febru- 
ary, the  reconveyance  on  the  4th  of  the  ensuing  November, 
and  the  conveyance  to  Summers  and  formal  release  of  the  lien 
on  the  20th  of  December  following.  When  Mertz  reconveyed 
to  Pfieffer  he  was  entitled  to  the  surrender  of  his  notes,  and  it 
was  natural  to  suppose  that  if  notes  had  been  given,  they  had 
been  surrendered  or  destroyed,  but  the  more  natural  conclu- 
sion, from  the  recitals  in  the  deed,  would  have  been  that  no 
notes  had  ever  been  executed. 

The  statute  gives  the  maker  of  a  note  the  benefit  of  any 
defense  he  acquires  against  the  payee  or  any  intermediate 
holder  before  notice  of  the  assignment,  so  that  a  payment  of, 
or  agreement  to  cancel  the  note  made  to  or  with  the  payee, 
before  notice  of  the  assignment,  is  good  against  the  assignee, 
though  the  assignment  was  previously  made. 

It  would  seem  that  it  would  be  quite  as  reasonable  to  re- 
quire, in  such  a  case,  that  the  obligor  should  ascertain  at  his 
peril  whether  the  note  had  been  assigned,  as  to  require  a  pur- 
chaser in  a  case  like  this  to  make  inquiry  whether  a  remote 
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vendor,  who  had  released  his  lien,  had  previously  assigned  the 
note.  The  statute  was  no  doubt  framed  ou  the  idea  that  an 
obligor  might  assume,  until  notified  to  the  contrary,  that  the 
note  was  still  held  by  the  payee,  and  that  the  interest  of  the 
greatest  number  would  be  subserved  by  that  rule.  We  not 
only  have  the  statute  as  evidence  that  such  was  the  opinion  of 
the  legislature  by  which  it  was  enacted,  but  its  continued  exist- 
ence proves  that  such  has  been  the  opinion  of  succeeding 
legislatures. 

If  that  rule  be  just  and  equitable  as  between  the  makers 
of  notes  and  assignees  who  pay  value  for  them,  is  it  not  just 
and  equitable  iu  a  case  like  this? 

•  If  the  maker  of  a  note  may  justly  be  allowed  to  assume, 
until  notified  to  the  contrary,  that  the  payee  still  holds  the 
note,  and  make  payments  on  it  to  the  prejudice  of  bona  fide 
assignees  for  value,  may  not  a  purchaser  of  land  be,  with  equal 
justice  and  reason,  allowed  to  assume  without  inquiry  that  a 
remote  vendor  who  has  released  his  lien  was  then  the  holder 
and  owner  of  the  notes,  or  that  they  had  been  paid  or  can- 
celed ?  and  especially  in  a  case  like  this,  in  which  the  original 
vendor  has  received  a  reconveyance  of  the  land,  which  opera- 
ted to  cancel  the  lien  he  theretofore  held  by  merging  it  in  the 
greater  estate,  and  when  it  was  reasonable  to  suppose  that  the 
reconveyance  would  not  have  been  made  without  a  surrender 
of  the  notes. 

These  views  seem  to  us  to  be  just  and  reasonable,  and  to  be 
absolutely  necessary  to  avoid  the  most  serious  embarrassments 
in  the  transfer  of  real  estate.  If  they  be  not  correct,  then 
every  vendee  of  land  which  has  been  previously  encumbered 
by  liens  for  purchase-money  or  by  mortgage,  must,  at  his  peril, 
ascertain  whether  all  prior  vendees  or  mortgagors,  within  the 
period  of  limitation,  have  paid  their  purchase-money  or  mort- 
gages, although  they  may  find  that  the  vendors  or  mortgagees 
have  released  their  lien  on  the  record. 
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Thus  far  we  have  treated  the  case  as  if  the  release  of  the 
lien,  entered  ou  the  margin  of  the  record  of  the  deed,  was  a 
mere  private  memorandum,  entitled  to  no  more  effect  than  a 
simple  declaration  by  Pfieffer  to  Summers  that  he  released  the 

lien. 

Section  12  of  chapter  24,  General  Statutes,  provides  that 
"Liens,  by  deed  or  mortgage,  may  be  discharged  by  an  entry 
acknowledging  satisfaction  of  the  same  on  the  margin  of  the 
record  thereof,  signed  by  the  person  entitled  to  the  same,  or  his 
personal  representative,  and  attested  by  the  clerk  or  his  deputy, 
which,  in  case  of  a  mortgage,  or  deed  of  trust,  shall  have  the 
effect  to  reinvest  the  title  in  the  mortgagor  or  grantor,  or  per- 
son entitled  thereto.  This  provision  shall  not  be  held  to 
change  the  existing  law,  if  no  such  entry  be  made/' 

This  provision  indicates  that  it  was  the  intention  of  the  leg- 
islature that  a  release,  made  in  conformity  to  the  statute  by  the 
proper  person,  should  have  the  same  effect  as  a  deed  of  release, 
and  that  it  should  furnish  an  abiding  evidence  of  the  extin- 
§:uishment  of  the  lien;  and  we  are  of  the  opinion  that,  fraud 
aside,  it  is  conclusive  when  invoked  by  a  subsequent  vendee 
for  his  protection  against  liens  which  it  purports  to  release. 

But  the  important  question  remains,  who  is  the  person 
authorized  to  make  the  release?  The  statute  says,  "the  per- 
son entitled  to  the  lien  or  his  personal  representative."  Who 
is  entitled  to  the  Hen  within  the  meaning  of  the  statute?  We 
have  seen  that  the  lien  passes  by  the  assignment  to  the  as- 
signee, and  he  thereby  becomes  entitled  to  the  benefit  of  it. 
But  a  release  by  the  assignee  would  of  itself  afford  no  evi- 
dence that  the  debt  had  been  discharged,  because  the  record 
would  furnish  no  evidence  that  he  was  assignee.  The  only 
object  the  legislature  can  have  had  was  to  provide  a  conven- 
ient mode  for  perpetuating  evidence  of  the  discharge  of  the 
lien,  and  that  object  will  be  wholly  defeated  if  it  be  held  that 
by  the  phrase  "  the  person  entitled  to  the  lien ''  is  meant  the 
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person  who  may  for  the  time  being  hold  the  lien -debt  by 
assignment.  The  only  construction  we  can  give  is  to  hold 
that  by  "  the  person  entitled  to  the  lien  ^\  is  meant  the  person 
who  appears  on  the  recoi'd  to  be  entitled  to  it;  t.  e.  the  vendor 
or  mortgagee,  or,  since  the  act  of  March  18,  1876  (Bullitt 
and  Feland^s  Statutes,  59),  providing  for  the  registration  of 
notes,  the  person  who  appears  from  such  register  to  be  the 
assignee. 

We  therefore  hold  that  Summers,  having  purchased  and 
paid  for  the  land,  without  notice  of  the  assignment  of  the  note 
to  Kilgus  and  Braur,  is  protected,  against  the  lien  asserted  by 
them,  by  the  release  indorsed  on  the  record  by  Pfieffer. 

To  construe  the  statute  to  mean  that  persons  to  whom  a 
lien  is  given  can  only  release  it  while  they  are  the  owners  of 
the  debts  secured  by  the  lien  would  not  only  be  contrary  to 
what  we  think  was  the  evident  intention  of  the  legislature, 
and  render  the  statute  of  little  value,  but  would  greatly  em- 
barrass the  transfer  of  real  estate,  and  lead  to  frauds  quite  as 
great  and  frequent  as  can  result  from  the  construction  we 
have  given  it. 

Under  this  construction  notes  secured  by  mortgage,  deed 
of  trust,  or  vendor^s  Hen,  may  be  sold,  and  the  lien  released  to 
the  prejudice  of  bona  fide  purchasers;  but  on  the  other  hand, 
under  a  contrary  rule,  such  notes  may  be  assigned,  the  lien 
released,  and  the  land  sold  to  innocent  purchasers,  who  may 
be  required  to  pay  a  part  or  the  whole  of  the  purchase-money 
again.  But  now,  under  the  statute  9upra,  assignees  of  such 
notes  may  protect  themselves  by  requiring  their  assignors  to 
register  the  assignment. 

For  the  reasons  given  we  are  of  the  opinion  that  the  court 
erred  in  adjudging  in  favor  of  the  holders  of  the  note,  and  the 
judgment  is  reversed,  and  cause  remanded  with  directions  to 
dismiss  the  petition^ 
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On  his  motion,  appellant  introduced  John  Schneider,  the 
grand  juror,  and  oflTered  to  prove  by  him  that  he  was  born  in 
Germany,  of  German  parents,  and  that  he  came  to  the  United 
States  when  he  was  about  sixteen  years  of  age,  and  had  re- 
mained  here  ever  since,  but  that  he  had  never  made  any  dec- 
laration of  his  intention  to  become  a  citizen  of  the  United 
States,  nor  had  he  ever  been  naturalized  as  a  citizen  of  the 
United  States  or  made  any  application  therefor. 

Appellee's  objections  to  the  introduction  of  this  evidence 
were  sustained,  to  which  appellant  excepted,  and  it  is  insisted 
that  Schneider  was  not  a  legal  witness  because  he  had  been  a 
member*  of  the  grand  jury  that  found  the  indictment. 

By  sections  112  and  114  of  Code  of  1877,  grand  jurors  are 
shielded  from  responsibility  for  any  vote  they  may  give  or  any 
thing  they  may  say  relative  to  a  matter  legally  before  the  grand 
jury,  except  for  perjury  committed  by  giving  evidence  before 
that  body.  But  we  have  been  referred  to  no  law,  statutory  or 
otherwise,  which  makes  the  evidence  of  a  grand  juror,  which 
has  no  connection  with  his  official  position,  as  such,  and  which 
relates  to  nothing  that  occurred  in  the  jury-room  of  which  he 
was  a  member,  either  illegal  or  against  public  policy. 

Schneider,  we  think,  was  as  competent  as  any  other  witness 
to  prove  the  place  of  his  birth  and  the  government  to  which 
he  owed  allegiance,  for  although  these  facts  had  much  to  do 
with  his  qualifications,  they  had  nothing  to  do  with  his  duties 
as  a  grand  juror. 

By  article  1,  chapter  62  of  the  General  Statutes  "No  per- 
son shall  be  qualified  to  serve  as  a  grand  juryman  unless  he  i>e 
a  white  citizen  and  a  housekeeper  of  the  county  in  which  he 
may  be  called  to  serve,  and  over  the  age  of  twenty-one  years," 
and  by  sections  157  and  158  of  the  Criminal  Code  of  1877  the 
defendant  has  right,  before  pleading  to  the  indictment,  to  move 
to  set  aside  for  "a  substantial  error  in  the  summoning  or  for- 
mation of  the  grand  jury." 
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In  the  case  of  the  Commonwealth  v.  Smith,  10  Bush,  477, 
this  court  held  that  a  failure  of  any  member  of  the  grand 
jury  to  possess  each  of  the  qualifications  prescribed  by  the 
statute,  that  is,  a  citizen  and  housekeeper  of  the  county,  and 
over  the  age  of  twenty-one  years,  renders  indictments  found 
bjsach  jury  subject  to  be  set  aside  as  for  a  substantial  error 
Id  the  formation  of  the  grand  jury. 

The  evidence  offered  and  refused  was  therefore  important 
to  appellant,  and  as  the  court  erred  in  rejecting  it,  the  judg- 
ment is  reversed  and  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 


Case  fr-PETITION  EQUITY— January  18. 

Dr3'e,  ifec.  v.  Cook  &  Green's  Trustee,  &e. 

appeal  from  lincoln  circurt  court. 

1-  The  clerk  of  a  court  acts  by  himself  or  by  his  deputy. 

The  certificate  of  a  clerk,  by  his  deputy,  is  as  effectual  as  if  made 
by  himself. 

Where  one  deputy  takes  an  acknowledgment  of  a  deed  or  other  instru- 
ment of  writing,  and  indorses  a  memorandum  thereof  on  such  deed 
or  instrument,  hut  fails  to  write  out  and  sign  the  certificate  thereof,  the 
clerk  or  another  deputy  may  write  and  sign  the  certificate,  setting 
forth  in  such  certificate  the  facts,  including  the  indorsement,  etc., 
as  provided  in  section  38,  chapter  24,  General  Statutes. 

The  following  certificate  of  acknowledgment  and  record  of  a 
mortgage  executed  by  Priscilla  T.  Drye  and  W.  8.  Drye,  her  hus- 
band, on  her  land,  to  secure  the  payment  of  a  note  executed  by 
him,  was  effectual  as  to  her  homestead,  to  wit: 
State  op  Kentucky,  Lincoln  County,  Set : 

I,  J.  Blain,  Clerk  of  the  Lincoln  County  Court,  certify  that  the 
foregoing  mortgage  from  W.  S.  Drye  and  wife  to  Green,  Hocker  & 
Co.,  was,  on  the  26th  day  of  February,  1877,  duly  acknowledged  by 
the  grantors  before  R.  W.  Bradley,  my  lawful  deputy,  as  appears  by 
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his  indorsement  thereon  in  the  words  and  figures  following,  to  wit, 
'Acknowledged  by  Priscilla  T.  Drye  and  W.  S.  Drye,  her  husband^ 
before  me  in  Lincoln  County,  in  due  form  of  law,  this  February 
26,  1877.'  J.  Blain,  CUrk  L,  C,  C, 

By  R.  W.  Bradley,  D.  (7." 
And  this  day  lodged  in  my  office  for  record.    Whereupon  I  admitted 
the  same  with  this  certificate  to  record  in  my  office.    Witness  my 
hand  this  27th  day  of  Feb.  1877.  J.  Blain,  Clerk 

By  E.  A.  Blain,  D.  C. 

2.  A  MOBTOAGE   ON   THE  WIFE's  LAND  TO  SECURE  HER  OWN  OR  HER 

husband's  debt,  executed  and  acknowledged  by  her  and  her  hus- 
band, and  recorded  as  provided  by  law,  is  effectual  as  to  her  and 
her  land  and  her  homestead  right  therein. 

R.  M.  &  W.  O.  BRADLEY  for  appellants. 

1.  The  demurrer  to  the  answer  should  have  been  overruled  or  carried 
back  and  sustained  as  to  the  petition.  (Mitchell  v.  Mattingly,  1  Met. 
239;  Young  v.  Duhme,  4  Met.  242;  Martin  v.  McDonald,  14  B.  Mod. 
437;  Lytle  v.  Lytle,  2  Met.  128.) 

2.  The  averments  that  the  mortgage  '*  was  executed,  made,  and  de- 
livered" and  ''duly  acknowledged  according  to  law,  and  that  he  quali- 
fied as  trustee,"  etc.,  etc.,  are  mere  legal  conclusions.  (Quisenberry  v. 
Artis,  1  Duv.  30;  Bently  v.  Bustard,  16  B.  Mon.  686;  Shelden  v.  Hoy,  11 
How.  12;  Beech  v.  King,  17  Wend.  197;  Gillet  v.  Fairchild,  2  Selden, 
236;  Forest  v.  Mayor  N.  Y.,  13  Abb.  350;  Myers's  Supp.  533.) 

3.  The  petition  failing  to  allege  to  the  contrary,  it  must  be  asumed 
that  the  mortgage  was  executed  to  secure  Mrs.  D.'s  debt.  As  she  could 
have  no  debt  except  for  necessaries,  the  petition  ought  to  have  alleged 
that  the  mortgage  was  to  secure  a  debt  for  necessaries.  (14  B.  Mon.  213 
and  254.) 

4.  The  failure  to  allege  that  the  defendant  agreed  and  promised  in 
his  note  to  pay,  etc.,  was  not  cured  by  the  exhibit.  (Huffaker  v.  Na- 
tional Bank  of  Monticello,  12  Bush,  287.) 

5.  Mrs.  D.  was  not  estopped  by  the  mortgage.  (Burdit's  ex'r  v. 
Burdit,  Ac.,  2  Mar.  143;  Faris  and  wife  v.  Dunn,  Ac.,  7  Bush,  277; 
Sharp's  adm'r  v.  Proctor's  adm'r  Ac,  6  Bush,  398.) 

6.  The  certificate  of  the  deputy  clerk  who  took  the  acknowledgment 
has  never  been  recorded,  and  the  mortgage  does  not  therefore  bind  the 
female  mortgagor.  (Sec.  23,  chap.  24,  Gren.  Stat. ;  Franklin  v.  Becker 
and  wife,  11  Bush,  596;  McCormick  v.  Woods,  Ac.,  MS.  opinion,  June 
IJ,  1878 ;  Sees.  38,  39,  p.  262,  Gen.  Stat. ;  Bamett  v.  Shackleford,  6  J.  J. 
Mar.  532.) 

HILL  A  ALCORN  for  appellees. 

1.  The  statements  of  the  certificate  of  acknowledgment  are  "  facts 
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officially  stated  by  an  officer  in  respect  of  a  matter  about  which  he  is  hj 
law  required  to  make  a  statement  in  writing  in  the  form  of  a  certifi- 
cate," and  the  answer  does  not  call  it  in  question  **  by  allegation  of 
fraud  in  the  party  benefited,  or  mistake  on  the  part  of  the  officer.'* 
(GealStat,  sec.  21,  chap.  81 ;  Pribble  v.  Hall,  13  Bush,  61 ;  Sees.  21,  23, 
chap.  24,  Gen.  SUt. ;  Talbott  v.  Hooser,  12  Bush,  408.) 

2.  The  power  and  authority  of  the  principal  clerk  is  exercised  by 
the  deputy.  (Ellison  v.  Stevenson,  6  Mon.  275 ;  1  Lord  Ray.  658 ; 
Triplitt  V.  Gill,  7  J.  J.  Mar.  438.) 

8.  Whether  the  mortgage  was  given  for  her  debt,  or  the  debt  of  her 
husband,  the  wife  had  power  to  make  it,  and  is  bound  by  it.  (2  Met 
235, 603 ;  5  Bush,  396 ;  8  Bush,  665.) 

JUDGE  ELLIOTT  delivered  the  ofiniok  of  the  couet. 

On  the  26th  day  of  February,  1877,  Priscilla  T.  Drye  and 
her  husband  Wm.  S.  Drye  executed  their  promissory  note  to 
Green,  Hocker  &  Co.,  for  $2,290.59,  due  twelve  months  after 
date,  with  interest  at  the  rate  of  eight  per  cent  per  annum  till 
paid,  and  payable  at  the  National  Bank  of  Stanford.  On 
the  same  day  Mrs.  Drye  and  her  husband  executed  a  mort- 
gage, by  which  they  conveyed  to  Green,  Hocker  &  Co.  a  tract 
of  about  twenty-three  acres  of  land  lying  in  Lincoln  County, 
near  Hustonville,  to  secure  the  note.  Appellees  say  that 
shortly  after  the  execution  of  the  note  to  Green,  Hocker  & 
Co.  that'  firm  assigned  it  to  J.  M.  Cook  and  J.  B.  Green, 
wholesale  partners  under  the  firm-style  of  Cook  &  Green,  and 
that  Cook  &  Green  assigned  and  transferred  it  to  the  National 
Bank  of  Stanford  as  collateral  security,  to  secure  said  bank  in 
a  note  due  from  Cook  &  Green  to  it  for  $1,500,  with  ten  per 
cent  from  the  17th  of  May,  1876,  till  paid. 

It  is  also  stated  by  the  appellees,  who  were  plaintiffs  below, 
that  on  the  14th  of  November,  1877,  Cook  &  Green  made  a 
deed  by  which  they  conveyed,  transferred,  and  assigned  to 
their  company,  plaintiffs  Weatherford  and  one  Bailey,  all  of 
their  estate  subject  to  their  debts,  in  trust  for  the  benefit  of 
their  creditors.  It  is  further  alleged  that  the  mortgage  made 
hv  appellants  to  Green,  Hocker  &  Co.,  and  the  deed  made  by 
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Cook  &  Green,  had  been  duly  recorded  in  the  clerk's  oflBce  of 
the  Lincoln  County  Court  after  proper  acknowledgment. 

The  appellants,  who  were  defendants,  resisted  in  their 
answer  any  recovery  and  enforcement  of  the  mortgage-lien 
claimed  by  the  plaintiffs,  because  they  say  that  the  female 
defendant,  and  wife  of  W.  S.  Drye,  never  joined  in  the  mort- 
gage and  never  released  her  right  to  a  homestead  to  which 
they  were  entitled  at  the  date  of  the  mortgage,  and  are  yet 
entitled ;  and  further,  "  they  deny  that  said  mortgage  ever  was 
duly  or  otherwise  acknowledged  by  said  Priscilla  T.  Drye,  and 
sav  that  it  and  the  certificate  thereon  indorsed  have  never  been 
recorded  as  required  by  law,  and  have  never  been  recorded  at 
all,  and  that  said  mortgage  does  not  pass  the  title  of  said  Pris- 
cilla in  any  way.'' 

The  plaintiffs  made  the  mortgage-deed  a  part  of  their  peti- 
tion, and  asked  for  an  enforcement  of  their  lien. 

The  court  sustained  a  demurrer  to  the  defendant's  answer, 
and  they  excepted. 

The  mortgage-deed  is  signed  by  Priscilla  T.  Drye  and  Wni. 
8.  Drye,  and  the  material  question  is,  whether  the  certificate  of 
acknowledgment  is  sufficient  to  pass  Mrs.  Drye's  interest  in  the 
land  ?     It  is  as  follows : 


"  State  of  Kentucky,  Lincoln  County,  sct  : 

"  I,  J.  Blain,  clerk  of  the  Lincoln  County  Court,  certify 
that  the  foregoing  mortgage  from  W.  S.  Drye  and  wife  to 
Green,  Hocker  &  Co.  was  on  the  26th  day  of  February,  1877, 
duly  acknowledged  by  the  grantors  before  R.  W.  Bradley,  my 
lawful  deputy,  as  appears  by  his  indorsement  thereon  in  the 
words  and  figures  following,  to  wit,  'Acknowledged  by  Pris- 
cilla T.  Drye  and  W.  S.  Drye,  her  husband,  before  me  in  Lin- 
coln County  in  due  form  of  law,  this  February  26,  1877.' 

"  J.  Blain,  Clet-k  L.  C.  C. 
"  By  R.  W.  Bradley,  D.  C" 
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"And  this  day  lodged  in  my  office  for  record.  Whereupon 
I  admitted  the  same^  with  this  certificate^  to  record  in  my  office. 
Witness  my  hand,  this  27th  of  February,  1877. 

J.  Blain,  (Xerk. 

By  E.  A.  Blain,  D.  C." 

Subsection  1  of  section  21  of  chapter  24  of  the  General 
Statutes,  in  relation  to  the  acknowledgments  of  the  convey- 
ances of  married  women,  states  that  "  Where  the  acknowledg- 
ment shall  be  taken  by  an  officer  of  this  state,  he  shall  simply 
certify  that  it  was  acknowledged  before  him,  and  when  it  was 
done,  which  shall  be  evidence  that  she  had  been  examined 
separately  and  apart  from  her  husband,  and  the  contents  ex- 
plained to  her,  and  that  she  had  voluntarily  acknowledged  the 
instrument,  and  consented  that  it  should  be  recorded. 

By  section  38  of  the  same  chapter  it  is  provided  that  "  If 
the  deputy  of  any  county  clerk  shall  take  the  acknowledg- 
ment of  a  deed  or  other  instrument  of  writirfg,  and  indorse  a 
memorandum  thereof  on  such  deed  or  instrument  of  writing, 
but  shall  fail  from  any  cause  to  write  out  and  sign  the  certif- 
icate thereof,  it  shall  be  lawful  for  the  clerk  to  write  out  and 
eign  the  certificate,  setting  forth  in  such  certificate  the  facts, 
including  the  indorsement,  and  thereupon  record  such  deed 
or  instrument,  .  .  .  and  the  certificate  shall  be  as  good 
and  effectual  as  if  certified  and  signed  by  such  deputy." 

It  is  contended  by  appellants  that  the  deputy  clerk  having 
taken  the  acknowledgment  and  indorsed  it  on  the  deed,  but 
having  failed  to  write  out  and  sign  the  certificate,  the  princi- 
pal clerk  has  to  write  out  and  sign  the  certificate,  including 
such  indorsement,  and  that  it  can  not  be  done  by  his  deputy. 

In  the  case  of  Ellison  v.  Stevenson,  6  Monroe,  271,  this 
court  said :  "  The  clerk  has  by  law  a  power  to  make  a  deputy ; 
he  has  made  his  deputy ;  and  the  deputy  was  regularly  admit- 
ted and  sworn  according  to  law.    It  can  not  be  maintained  as 
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a  legal  principle,  that  the  deputy,  lawfully  constituted  as  such, 
has  less  power  than  the  principal.'^  And  in  that  case  this 
court  cites  with  approval  a  decision  of  the  Court  of  King's 
Bench,  in  which  it  was  held  that  "  where  an  oflScer  has  power 
to  make  a  deputy,  such  deputy,  when  he  is  created  such,  may 
do  any  act  that  his  principal  might  do.  Less  powers  he  can  not 
have/'  and  in  that  case  it  is  further  maintained  that ''  a  deputy 
is  a  clerk,  with  all  the  powers  of  the  prindpal." 

In  Triplett,  &c.  v.  Gill,  &c.,  7  J.  J.  Marshall,  438,  the  copy 
of  a  will  read  in  evidence  was  certified  in  the  name  of  the 
principal  clerk,  but  the  evidence  showed  that  the  certificate 
was  in  the  handwriting  of  his  deputy,  and  the  court  held  that 
"  the  deputy  had  a  right  to  subscribe  the  principal  clerk's 
name,''  and  that  the  authentication  was  as  good  as  if  certified 
by  the  principal  clerk.  In  Talbott's  devisees  v.  Hooser,  12 
Bush,  410,  this  court  held  that  a  certificate  of  acknowledg- 
ment of  a  deed  by  a  married  woman,  made  out  in  the  name 
of  the  principal  clerk  and  his  name  signed  to  it  by  his  deputy, 
is  sufficient  to  pass  her  title.  In  this  case  the  certificate  is 
made  out  in  the  name  of  the  principal  clerk,  and  his  name 
signed  to  it  by  his  deputy,  and  according  to  both  principle 
and  authority  it  must  be  held  sufficient  to  pass  Mrs.  Drje's 
interest  in  the  land  embraced  by  the  deed. 
.  But  it  is  contended  that,  in  this  class  of  cases  where 
the  acknowledgment  is  indorsed  on  the  deed  and  the  certifi- 
cate is  afterward  made  out,  such  certificate  should  state  that 
the  married  woman  had  been  examined  separate  and  apart 
from  her  husband,  etc.  A  complete  answer  to  this  assertion 
is  to  be  found  in  the  fact  that  the  statute  nowhere  requires  it, 
where  the  acknowledgment  is  taken  before  an  officer  of  this 
state.  The  provision  of  the  statute  on  this  subject  has  been 
quoted  in  this  opinion,  and  is  too  plain  to  admit  of  a  differ- 
ent construction. 

It  is,  however,  contended  by  the  learned  counsel  for  ap- 
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pellant8  that  as  the  mortgage  was  executed  to  secure  the 
wife's  debt^  the  appellees  should  have  failed  in  their  action 
unless  they  showed^  by  allegation  and  proof,  that  the  note 
▼as  executed  for  necessaries,  etc.  This  position  is  rather 
incoDsistent  with  appellant's  answer,  for  in  that  it  is  alleged 
that  any  indebtedness  of  the  feme  covert,  if  any  existed,  was 
"merged  into  an  indebtedness  of  defendant  W.  8.  Drye  by  the 
acceptance  on  the  part  of  said  Green,  Hocker  &  Co.  of  the 
note  sued  upon. 

The  note  sued  on  was  certainly  the  note  of  Mrs.  Dryers 
husband,  and  as  such  enforcible  against  him. 

The  court,  in  the  case  of  Snaith,  &c.  v.  Wilson,  2  Met.  235, 
decided  the  Revised  Statutes  (which  have  not  been  materially 
changed  on  this  subject),  were  "  sufficiently  comprehensive  to 
empower  a  married  woman  to  make  a  deed  of  any  description, 
not  merely  a  deed  of  bargain  and  sale,  founded  on  a  valuable 
consideration,  but  a  deed  of  gift  or  of  mortgage  or  release  or 
a  deed  of  conveyance  for  any  purpose  whatever."  In  that 
case  this  court  decided  that  the  power  of  alienation  by  a  mar- 
ried woman  is  only  restricted  by  the  statutory  provision  pro- 
hibiting hef  from  alienating  or  ehcumbering  her  separate 
estate. 

The  same  principle  is  decided  in  6  Bush,  396 ;  8  Bush,  665. 

As  Mrs.  Drye's  husband  had  executed  his  note  for  the 

claim  in  dispute,  the  joint  mortgage  of  both  of  them  to  secure 

its  payment  must  be  held  valid  according  to  repeated  decisions 

of  this  court. 

To  the  assertion,  that  on  plaintiflF's  demurrer  to  defendant's 
answer  the  court  should  have  adjudged  their  petition  insuffi- 
cient, we  can  not  assent.  The  petition  states  that  the  defend- 
ants, "  by  their  promissory  note,  dated  February  26,  1877,  and 
due  twelve  months  after  date,  agreed  to  pay  to  the  order  of 
Green,  Hocker  &  Co.  the  sum  of  $2,290.59,  at  the  National 
Bank  of  Stanford.^' 

Vol.  XIV.— 31 


468 


BUSH'S  REPORTS. 


[vol.  XIV, 


Wayman  t.  Commonwealtb. 


lished  by  the  constitution  or  laws  of  the  Commonwealth.  {Qen.  Stut, 
sec.  1,  p.  354;  Crim.  Code,  sees.  122,  123,  124;  BLih.  on  Stat.  Crimes, 
sees.  320,  371,  372,  373,  380,  381,  606,  613;  Bish.  on  Crim.  Procedure, 
sees.  499,  692;  Kennedy  v.  Commonwealtb,  2  Met.  36;  Commonwealth 
V.  Turner,  8  Bush,  2;  Ewing  v.  Commonwealth,  7  Bush,  105;  Davis  v. 
Commonwealth,  13  Bush,  320.) 

3.  As  to  instructions  1,  2,  3,  moved  by  appellant  and  refused  by  the 
court,  see  3  Wharton's  Crim.  Law,  sec.  3280 ;  Louisville  and  Portland 
Canal  Company  v.  Murphy,  9  Bush,  532 ;  Tully  v.  Commonwealth,  13 
Bush,  153. 

4.  The  appointment  of  the  two  judges  of  the  election  by  the  sole  act 
of  the  presiding  judge  of  the  county  court  was  illegal  and  void.  (Con., 
art.  4,  sec.  8,  p.  106,  and  sec.  34,  p.  107,  Gen.  Stat. ;  Rev.  Stat,  1  Stan., 
sec.  1,  p.  328 ;  Gen.  Stat.,  sec.  1,  p.  377,  sec.  3,  p.  378,  sec.  6,  pp.  378, 379, 
sees.  2,  3,  art.  17,  p.  306.) 

5.  **  County  court,''  as  used  in  the  constitution  and  statutes  In  refer- 
ence to  the  appointment  of  officers,  etc.,  etc.,  means  a  county  court  com- 
posed of  the  county  judge  and  justices.  (Gen.  Stat.,  art.  17,  sec  4,  p. 
306,  sees.  5,  6,  9, 11,  p.  307 ;  Bowling  Green  &  Madisonville  Railroad  Co.  v. 
Warren  County,  10  Bush,  714-726;  Conner  v.  Commonwealth,  13  Bush, 
722;  Gen.  Stat.,  art.  5,  sec.  1,  p.  381,  etc.,  etc.) 

6.  The  oath  prescribed  by  the  constitution  and  laws  was  not  admin- 
istered to  the  alleged  deposed  officers  of  the  election  in  this  case,  and 
therefore  they  were  not  legal  officers  of  the  election.  (Tomppert  v.  Lith- 
gow,  1  Bush,  178-185;  Morgan  v.  Vance,  4  Bush,  325-327.) 

7.  There  was  no  evil  intent  upon  the  part  of  the  appellant  in  acting 
as  judge  of  the  election  at  the  request  of  the  voters  there  pret^nt. 
(1  Bishop's  Crim.  Law,  sees.  205,  206,  211,  287,  288,  298,  868,  375.  460; 
Bishop  on  Statutory  Crimes,  sees.  805,  806,  822,  823;  Chrisman  v.  Bruce, 
1  Duv.  68;  Miller  v.  Rucker,  1  Bush,  136;  Commonwealth  v.  Turner,  8 
Bush,  2;  HoUoway  v.  Commonwealth,  11  Bush,  347.) 

In  statutory  crimes  there  must  be  an  evil  intent,  though  the  statute 
be  silent  on  the  subject  of  the  intent.  (1  Bishop's  Crim.  Law,  sees.  294, 
295,  297,  301,  303,  304,  305,  309,  341,  343,  345,  381,  333;  Bishop  on  SUtu- 
tory  Crimes,  sees.  239,  240,  231,  132,  351;  Commonwealth  v.  Davis,  12 
Bush,  242;  Scott  v.  Cook,  1  Duv.  316;  U.  S.  v.  3  R.  R.  Cars,  1  Abbott 
C.  C.  R.  205;  Meyers  v.  State  of  Connecticut,  1  Conn.  604;  8  Wend. 
629;  6  McLean,  42;  8  Wheat.  174;  3  McLean,  673.) 

A  mistake  as  to  the  law  can  not  excuse,  but  a  mistake  as  to  the  fact 
may.  (State  of  Ohio  v.  McGirly,  2  West.  Law  Monthly,  p.  694;  12 
Hush,  242;  State  v.  Prestim,  34  Miss.  686;  State  v.  Shearly,  15  Iowa, 
404;  3  McLean,  573;  6  McLean,  409;  1  Bishop  on  Crim.  Law,  sees.  298, 
300;   2  Ibid,  sec.  1047;    Bishop  on  Statutory  Crimes,  sec,  824;  Miller 
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T.  Racker,  1  Buah,  187;  Commonwealth  v.  Elwell,  2  (Mass.)  Met.  192 ; 
Commonwealth  v.  Marah,  7  Met  (Mass.)  472.) 

TH06.  E  MOSS,  attornby- general,  and  W.  W.  CLEARY,  oom- 
mo9W£alth'b  attorney,  for  appellee. 

• 

JUDGE  (X)FEB  deuvered  the  opinion  of  the  court. 

The  appellant  having  been  indicted,  convicted,  and  fined 
1500  for  usurping  the  office  of  judge  of  the  election  at  the 
third-ward  polls  in  the  city  of  Covington,  at  the  general  elec- 
tion held  August  5,  1878^  prosecutes  this  appeal  to  reverse 
that  judgment. 

He  demurred  to  the  indictment,  and  moved  in  arrest  of 
judgment;  and  the  first  question  is,  whether  the  indictment 
was  sufficient.  ^ 

It  accuses  him  of  the  offense  of  usurping  an  ofiice,  com- 
mitted as  follows:  "The  said  Martin  D.  Wayman,  on  the  5tli 
day  of  August,  1878,  in  the  county  and  state  aforesaid,  .  .  . 
did  unlawfully  usurp  the  office  of  judge  of  election  at  the 
third -ward  .polls  in  the  city  of  Covington,  at  an  election 
then  and  there  being  legally  held  under  the  constitution  and 
laws  of  the  state  of  Kentucky  for  the  ofiices  of  judge  of  the 
Criminal  Court  of  the  Twelfth  Judicial  District,  judge  of  the 
Kenton  County  Court,  and  other  county  officers,  and  for  the 
offices  of  mayor  and  marshal  of  the  city  of  Covington,  and  for 
which  offices  citizens  of  Kenton  County  were  then  and  there 
<!andidates,  and  were  then  and  there  voted  for,  and  at  which 
election  so  had  and  held  Joseph  Havlin  and  Jacob  C.  Lett 
were  in  office,  the  duly-appointed  and  qualified  judges  of  said 
election,  the  said  Martin  D.  Wayman  then  and  there  usurped 
said  office  of  judge  as  aforesaid,  and  forcibly  displaced  said 
Havlin  and  Lett  from  said  office,  and  then  and  there  pre- 
tended to  and  unlawfully  did  occupy  said  office  and  discharge 
the  duties  thereof,  by  receiving  and  causing  to  be  recorded 
votes  for  the  candidates  foY  the  offices  aforesaid,  and  certifying 
the  returns  thereof,"  etc. 
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Section  1,  article  25,  chapter  29,  General  Statutes,  provides, 
"  If  any  person  shall  usurp  any  office  established  by  tlie  con- 
stitution or  laws  of  this  Commonwealth,  or  shall  knowingly 
hold  and  pretend  to  exercise  such  office,  after  his  election  or 
appointment  thereto  shall  have  been  declared  by  a  court  of 
competent  jurisdiction  illegal  or  void,  or  after  his  term  of 
office  has  constitutionally  and  legally  expired,  he  shall  be 
guilty  of  a  mis<lemeanor,  and  fined  in  a  sum  not  less  than 
$500  nor  more  than  $1,500/' 

Section  1,  article  3,  chapter  33,  provides  for  the  annual 
appointment  by  the  county  courtof  two  discreet  voters  in  each 
election  precinct  as  judges  of  the  election  in  their  precinct, 
who  shall  hold  their  offices  until'their  successors  are  appointed 
and  qualified ;  and  section  4  provides  that  they  shall  take  the 
oath  of  office  prescribed  by  the  constitution.  The  office  of 
judge  of  election  is  therefore  an  office  established  by  the  laws 
of  this  Commonwealth,  and  its  usurpation  is  punishable  under 
section  1,  article  25,  chapter  29,  supra. 

But  it  is  contended  that  the  indictment  in  this  case  does 
not  contain  a  statement  of  acts  constituting  that  offense.  Sec- 
tion 5,  article  3,  chapter  33  provides  that  the  judges  shall  super- 
intend the  election,  determine  upon  the  legality  of  all  votes 
ofiered,  see  that  votes  are  properly  recorded  in  the  poll-books, 
attend  to  the  proper  summing  up  of  the  votes,  certify  the 
poll-books  over  their  signatures,  and  deliver  the  same  inclosed 
in  an  envelope,  sealed  by  them  before  they  separate,  to  the 
sheriff. 

The  indictment  charges  that  the  defendant  did  unlawfully 
usurp  the  office  of  judge  of  the  election  at  the  third-ward 
polls  in  Covington  at  an  election  then  and  there  being  legally 
held ;  and  the  specific  acts  charged  and  relied  on  as  constituting 
the  offense  are,  that  the  defendant  forcibly  displaced  Havlin 
and  Lett  from  said  office,  "  and  then  and  there "  pretended  to 
and  unlawfully  did  occupy  said  office  and  discharge  the  duties 
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thereof,  by  receiving  and  causing  to  be  recorded  votes  for  tbe 
candidates  for  the  offices  aforesaid,  and  certifying  the  returns 
thereof." 

To  receive  votes  and  cause  them  to  be  recorded,  and  cerAfy 
the  retams  thereof,  are  duties  required  by  the  statute  to  be 
performed  by  judges  of  election.  These  acts  are  charged  to 
have  been  done  by  the  defendant  unlawfully,  and,  if  done  un- 
lawfully, constitute  the  very  essence  of  usurpation.  The  ap- 
pellant was  intended  to  be  charged  under  the  first  clause  of 
section  1,  article  25,  supra,  and  it  was  not  necessary  to  charge 
the  acts  constituting  the  offense  described  in  the  second  clause. 
It  seems  to  us  therefore  that  the  demurrer  was  properly  over- 
ruled, and  this  disposes  also  of  the  alleged  error  in  overruling 
the  motion  in  arrest  of  judgment. 

It  is  next  contended  that  the  county  court  composed  of  the 
county  judge  alone  had  no  power  to  appoint  Havlin  and  Lett 
judges  of  the  election,  and  further,  that  if  the  court  so  consti- 
tuted would  ordinarily  have  power  to  appoint  judges  of  elec- 
tion, it  had  none  in  this  instance,  because  the  county  judge, 
when  sitting  as  a  county  court,  and  appointing  Havlin  and 
Lett,  was  himself  a  candidate,  and  was  voted  for  as  such  at 
the  election  being  held  by  them  when  the  appellant  is  charged 
with  usurping  the  office  of  judge  of  an  election. 

But  we  deem  it  unnecessary  to  enter  upon  a  discussion  of 
these  questions.  Counsel  distinctly  disclaims  any  intention  to 
insist  that  if  the  appointment  of  Havlin  and  Lett  was  illegal 
the  fact  would  in  any  way  justify  or  excuse  his  client,  if  in  fact 
he,  without  competent  authority,  assumed  to  act  as  a  judge. 
His  point  is  this:  That  the  allegation  that  an  election  was 
then  and  there  being  legally  held  is  descriptive  of  the  offense 
charged,  and  even  though  unnecessarily  alleged,  must  be 
proved  as  laid.  In  this  we  do  not  concur.  The  lawfulness 
of  the  election  is  no  part  of  the  description  either  of  any  act 
done  by  the  appellant  or  of  the  subject  of  his  offense.     That 
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Havlin  and  Lett  were  acting  as  judges,  that  the  offense  was 
committed  at  the  third-ward  polls,  and  that  it  was  committed 
on  the  5th  day  of  August  (that  being  the  day  fixed  by  l^vf  for 
holding  the  election),  were  descriptive,  and  served  to  identify 
it,  but  the  title,  by  which  those  acting  as  judges,  before  and  at 
the  time  of  the  offense,  held  the  office,  does  not  serve  in  any  way 
to  identify  the  particular  offense  charged  in  the  indictment. 

The  theory  upon  which  unnecessary  particularity  of  de- 
scription must  be  proved  is,  that  it  serves  to  identify  the 
particular  offense  for  which  the  party  is  called  to  answer,  and 
that  an  offense  not  corresponding  in  its  circumstances  with  the 
whole  description  is  not  the  particular  offense  the  accused  was 
called  on  to  answer.  Such  particularity  may  have  misled  him 
in  the  preparation  of  his  defense,  and  unless  proved  may  de- 
prive him  of  the  benefit  of  a  plea  of  acquittal  or  conviction, 
on  a  second  prosecution.  But  no  such  wrong  could  result 
from  the  charge  that  the  incumbent  of  the  office  he  is  allied 
to  have  usurped  was  legally  in  office,  when  in  fact  he  was  not. 
Nor  are  we  prepared  to  say,  if  Havlin  and  Lett  were  not 
legally  appointed,  that  therefore  the  election  was  not  being 
legally  held,  especially  in  view  of  the  fact  that  their  appoint- 
ment was  according  to  the  forms  of  law,  and  by  the  author- 
ity designated  by  statute,  whether  legally  constituted  or  not. 
There  are  many  respectable  authorities  to  the  effect  that  an 
election  so  held  is,  as  to  all  third  persons,  legal  and  valid,  even 
when  directly  called  in  question. 

And  what  we  have  just  said  is  also  an  answer  to  the  objec- 
tion that  Havlin  and  Lett  had  not  been  sworn. 

The  statute  makes  the  acts  constituting  usurpation  of 
office  an  offense.  It  contains  no  words  as  to  the  class  of 
offenses  designated  in  the  first  part  of  the  section  which  indi- 
cate that  the  motives  of  an  offender,  or  the  intent  with  which 
he  usurps  an  office  shall  enter  into  the  offense.  We  know  the 
general  rule  is  that  there  can  be  no  crime  without  an  evil 
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intent,  but  in  a  large  number  of  statutory  misdemeanors  this 
rule  does  not  apply.  It  has  been  so  held  in  prosecutions  for 
selling  liquors  to  minors,  and  for  carrying  concealed  deadly 
weapons. 

This  statnte  seems  to  require  the  same  construction.  It 
first  designates  the  general  offense  of  usurpation  of  office,  and 
then  goes  on  to  declare,  ^'  or  shall  knowingly  hold  '^  and  exer- 
cise office  under  designated  circumstances,  indicating  that  the 
legislature  intended  the  first  class  to  be  punished  for  the  fact 
of  usurpation  without  regard  to  the  question  whether  the 
usurper's  motives  were  good  or  bad,  while  the  latter  class 
should  only  be  punished  when  there  was  an  evil  intent. 

But  whatever  may  be  the  true  construction  of  the  statute, 
the  acts  charged  were  willfully  done,  and  there  was  no  mis- 
take of  the  fact,  there  was  no  coercion  and  no  aberration  of 
mind,  and  when  with  a  knowledge  of  all  the  facts  one  delib- 
erately violates  a  positive  law  which  he  is  presumed  to  know, 
he  can  not  be  excused  on  the  ground  that  he  intended  no 
wrong. 

In  the  Connecticut  case  cited  by  counsel  there  was  a  mis- 
take of  £Gu;t,  or  rather,  the  assurance  upon  which  the  owner 
hired  his  conveyance  was  false.  He  was  informed  that  it  was 
to  be  used  for  charity ;  he  acted  under  that  belief,  and  the 
violation  of  the  statute  was  in  consequence  of  the  use  made 
of  the  carriage  by  the  hirer.  The  law  did  not  hold  the  owner 
guilty,  because  on  the  facts  as  they  appeared  to  him  when  he 
acted,  he  committed  no  offense.  The  appellant  may  have 
suppo55ed  from  what  the  notary  and  attorney  said  to  him  he 
was  not  violating  the  law,  but  that  was  a  mistake  of  law  and 
not  of  £eu3t. 

The  case  of  the  alien  who  voted,  supposing  himself  natu- 
ralized, is  also  unlike  this.  His  excuse  was  not  that  he  did 
not  know  the  law  inquired  certain  steps  to  be  taken,  and  had, 
because  of  such  ignorance  of  the  law,  failed  to  take  them,  but 
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he  knew  the  necessary  steps  and  supposed  he  had  done  the 
very  things  required^  but  was  as  to  that /oc^  mistaken. 

The  instructions  given  by  the  court  conformed  to  these 
views  and  were  proper^  and  those  asked  by.  the  appellant's 
counsel  were  based  on  the  erroneous  assumption  that  there 
was  some  evidence  conducing  to  prove  mistake  of  fact. 
There  was  no  such  evidence.  The  appellant  knew  all  the 
facts ;  he  may  not  have  known  the  law,  but  before  assuming 
a  place  of  such  responsibility  he  should  have  known  enough 
of  it  to  understand  that  an  officer  of  the  election  could  not 
be  appointed  by  a  tumultuous  assembly  of  citizens  who  had 
seized  and  held  unlawful  possession  of  the  poll-books. 

Judgment  affirmed. 


Case  8— PETITION  EQUITY-Januaky  !«. 

Moreland,  &c.  v.  Myall,  ifec. 

APPEAL  FROM    BOURBON    COMMON    PLEAS    COURT. 

1.  Corn  ctandino  on  the  wife's  land,  held  as  general  estate,  is 

subject  tc>  levy  and  sale  under  an  execution  against  her  husband. 

2.  The  products  of  the  wife's  land,  held  as  general  ebtatb,  can 

not  be  vested  in  her,  or  converted  into  her  separate  estate,  by  the 
conduct  or  parol  agreement  of  her  hueband,  while  they  both  live 
on  the  land.  In  such  a  case,  the  posdession  of  the  prodacts  would 
be  presumptively  in  the  husband. 

SL  The  statute  exempting  the  rents  of  the  wife's  land  from 
HER  husband's  DEBTS  docs  not  change  the  rule  of  the  common  l^w, 
that  all  personal  property  belonging  to  the  wife  at  her  marriage,  or 
acquired  by  her  afterward,  belongs  to  the  husband  by  reason  of  the 
marital  relation,  unless  such  property  is  the  separate  estate  of  the 
wife. 

4.  Annual  crops  of  grain  planted  or  sowed,  to  be  in  due  season  WTeied 
from  the  soil,  are  not  and  never  have  been  oonsidered  aa  real 
property. 
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Com  is  Ureaied  as  penonaUy  by  the  statute,  and  its  sale  is  prohib- 
ited until  after  the  first  of  October,  so  as  to  give  it  time  to  mature. 

PRALL  k  DICKSON  for  appellants. 

1.  The  products  of  the  wife's  land,  cultivated  by  her  or  by  hands 
employed  and  paid  by  her,  are  not  subject  to  her  husband's  debts.  (Gen. 
^Ut,  art  2,  chap.  52 ;  Campbell  v.  Oalbreath,  12  Bush,  462 ;  Bishop  on 
Manied  Women,  sec.  726.) 

2.  The  unsevered  products  of  the  wife's  land  constitute  part  of  the 
realty,  and  are  embraced  by  section  1,  article  2,  chapter  52,  General 
Statutes,  providing  that  '*  marriage  shall  give  to  the  husband  during  the 
life  of  the  wife  no  estate  or  interest  in  her  real  estate,"  etc. 

&  The  corn  levied  on  and  sold  in  this  case  was  the  separate  estate 
of  the  wife,  and  not  subject  to  the  husband's  debts.  (Penn  v.  Young, 
10  fiush,  628;  Bryant's  adm'r  v.  Bryant,  3  Bush,  156;  Campbell  v. 
Oalbreath,  12  Bush,  462;  Ward  v.  Crotty,  4  Met.  60;  2  Story's  £q., 
sec.  1380;  Dunn  v.  Lancaster,  4  Bush,  583.) 

4.  The  wife  is  entitled  to  an  equitable  settlement  out  of  the  com 
levied  upon.  (Elliott  v.  Waring,  5  Mon.  340 ;  Bennett  and  wife  v.  Dill- 
ingham, 2  Dana,  437;  5  Johns.,  chap.  473.) 

5.  As  to  amount  to  be  set  apart  to  the  wife  and  children,  see  Mar- 
shall r.  McDaniel,  8  B.  Mon.  175;  Samuel  v.  Samuel's  heirs,  4  B.  Mon. 
256;  Athey  v.  Knotts,  &c.,  6  Mon.  27. 

W>L  MYALL  AND  BRENT  &  McMILLAN  for  appellees. 

1.  The  com  standing  in  the  field  was  subject  to  the  levy,  the  levy 
having  been  made  after  the  first  day  of  October.  (Gren.  Stat.,  art.  13, 
chap.  38;  Craddock  v.  Riddlesbarger,  2  Dana,  205.) 

2.  The  land  is  the  general  estate  of  the  wife.  (Bowen  v.  Sebree  and 
wife,  2  Bush,  115.) 

3.  The  com  was  not  the  separate  estate  of  the  wife.  (Uhrig  v. 
Horstman  &  Sons,  8  Bush,  172 ;  Penn  v.  Young,  10  Bush,  628 ;  Basham  v. 
Chamberkin,  7  B.  Mon.  448.) 

4.  The  will  filed  with  the  petition  shows  that  the  land  is  the  general 
estate  of  the  wife. 

An  exhibit,  filed  with  a  pleading,  will  control  any  allegation  of  the 
pleading  in  contradiction  of  the  exhibit.  (Newman's  PI.  and  Pr.  252 
Bosh  y.  Madeira's  heirs,  14  B.  Mon.  172;  Clark  v.  Bell,  4  Dana,  17 
Taylor  v.  Bate,  4  Mon.  268 ;  Henderson  v.  Pickett's  heirs,  4  Mon.  59 
Bobinson  v.  Stewart,  10  N.  Y.  189;  Storer  v.  Coe,  2  Bosw,  662;  Maurice 
V.  N.  Y.  Dry  Dock  Co.,  3  Edward's  Ch.  Rep.  146.) 

5.  The  wife  is  not  entitled  to  an  equitable  settlement  out  of  the  corn. 
(Whitesides  V.  Dorris,  7  Dana,  107;  Watson  v.  Robertson,  4  Bush,  38; 
Crook's  ex'r  v.  Turpin,  10  B.  Mon.  245;  Bennett  and  wife  v.  Dilling- 
ham, 2  Dana,  437.) 


\ 
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JUDGE  ELLIOTT  deutered  the  opixiok  of  the  ooubt. 

In  the  autumn  of  1877  Edward  Myall,  having  obtained  a 
judgment  in  the  Quarterly  Court  for  Bourbon  County  against 
John  Morelandy  caused  an  execution  to  issue  thereon,  which, 
on  the  18th  of  November  of  the  same  year  was  levied  on  the 
corn  standing  on  about  thirty-five  or  forty  acres  of  land  be- 
longing to  Margaret  Moreland,  the  wife  of  the  defendant  in 
the  execution. 

The  officer,  before  the  day  of  sale,  required  a  bond  of 
indemnity,  which  was  executed  by  appellees,  and  the  corn 
having  been  sold  and  bought  by  Mrs.  Margaret  Moreland, 
she  brought  this  action  on  the  covenants  of  the  bond  of  in- 
demnity, and  seeks  to  recover  such  damages  as  she  has  sus- 
tained by  reason  of  a  sale  of  her  property,  as  she  claims,  to 
pay  her  husband's  debts. 

Mrs.  Moreland  derived  her  title  to  the  land,  on  which  the 
corn  grew,  by  the  last  will  of  her  deceased  father,  and  as  the 
devise  of  the  land  was  not  to  her  separate  or  exclusive  use, 
her  real  estate  was  a  general  and  not  a  separate  one. 

It  is  said  by  appellants  that  the  conduct  of  the  husband  in 
taking  no  control  of  the  farm,  and  assuming  no  ownership  of 
any  thing  on  it,  or  produced  by  it,  made  the  property  levied  on 
her  separate  estate. 

The  petition  alleges  that  John  Moreland  has  never  taken 
any  control  of  the  farm,  or  any  part  in  its  management,  and 
has  assumed  no  ownership,  possession,  or  control  of  its  pro- 
ducts, and  has  for  years  constantly  recognized  his  wife'3  sepa- 
rate ownership  of  and  separate  estate  in  the  products  of  the 
farm,  and  that  any  interest  of  his  in  the  property,  he  has,  by 
his  failure  to  take  possession  thereof,  and  in  the  most  public 
manner,  settled  upon  his  wife. 

If  the  com  in  dispute  grew  upon  land  in  which  the  wife 
had  a  general  and  not  a  separate  estate— and  the  statute  does 
not  shield  it  from  levy  and  sale  for  the  husband's  debts— then 
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the  averments  in  the  plaintiff's  petition  do  not  make  out  such 
a  separate  property  in  the  female  plaintiff  in  the  corn  as  to 
enable  her  to  maintain  this  action. 

It  is  true  that  it  is  asserted  that  John  Moreland  took  no 
control,  and  recognized  his  wife's  ownership  of  every  thing 
on  her  farm.  And  it  is  also  true  that  her  petition  states  that 
ber  husband  has  at  all  times,  without  taking  possession  of  the 
property  or  her  premises,  and  in  the  most  solemn  manner  set- 
tled the  same  on  her.     These  allegations  are  insufficient. 

The  &ilure  of  the  husband  to  take  possession  of  the  per- 
sonal estate  of  his  wife  does  not  divest  him  of  the  title  to  it, 
and  the  allegation  that  he  settled'such  property  on  his  wife  is 
a  mere  conclusion  of  law.  It  was  the  duty  of  the  female 
plaintiff  to  allege  and  prove  that  either  the  corn  levied  on 
was  her  separate  estate,  independent  of  the  relations  between 
her  and  her  husband,  or  that,  if  it  was  her  general  estate,  then 
that  she  had,  by  a  contract  with  her  husband  which  was  posi- 
tive, unmistakable,  and  unequivocal,  been  vested  with  a  sepa- 
rate estate  therein. 

Indeed  it  would  almost  be  impossible  to  vest  the  products 
of  a  farm  in  the  wife  by  any  parol  agreement  with  the  hus- 
band, where  they  both  lived  on  such  farm,  for  the  possession 
of  the  property  would,  by  presumption,  be  in  the  husband, 
and  if  there  was  a  private  agreement  vesting  such  property 
in  the  wife,  it  would  enable  the  husband  to  perpetrate  frauds 
by  the  obtaining  of  credit  on  the  faith  of  the  property  of 
which  he  was  apparently  in  possession. 

If  he  could  vest  his  wife  with  a  separate  estate,  under  such 
circumstances,  his  intention  should  be  not  only  manifested  by 
a  contract  unequivocal  in  its  nature,  but  there  should  be  an 
ooen  change  of  the  possession  from  the  husband  to  the  wife, 
for  as  he  resides  on  the  farm,  he,  and  not  she,  is  in  law  presumed 
to  be  in  the  actual  possession  of  all  the  property  on  the  farm, 
to  which  he  has  the  legal  title. 
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Although  the  statute  exempts  the  wife's  real  estate  or  its 
rents  from  her  husband's  debts,  it  does  not  change  the  rule  of 
the  common  law,  that  all  personal  property  belonging  to  the 
wife  at  her  marriage,  or  acquired  by  her  afterward,  belongs  to 
her  husband  by  reason  of  the  marital  relation,  unless  such 
property  be  the  separate  estate  of  the  wife. 

As  the  title  she  acquired  to  the  land  only  vested  in  her 
a  general  estate  therein,  all  the  personal  property  which  she 
acquires,  by  its  production  or  otherwise,  belongs  to  her  hus- 
band by  the  rules  of  the  common  law,  and  these  rules  have 
not  been  abrogated,  but  only  modified  so  as  to  exempt  the 
rent  of  the  wife's  land  from  the  husband's  debts.  The  title 
to  all  the  wife's  personal  property,  although  acquired  after  the 
marriage,  vests  in  the  husband,  unless  she  has  a  separate  estate 
therein. 

The  annual  unsevered  fruits  of  the  natural  production  of 
the  earth,  as  trees  and  the  like,  or  annual  yield  of  its  sponta- 
neous production  of  grasses,  etc.,  before  severed,  adhere  to 
and  in  law  are  considered  a  part  of  the  realty;  but  annual 
crops  of  grain,  which  are  planted  or  sowed  to  be  in  due  season 
severed  from  the  soil,  are  not  and  never  have  been  considered 
as  real  property. 

By  our  statute  corn  is  treated  as  personalty,  and  its  sale 
prohibited  till  after  the  first  of  October,  so  as  to  give  it  time 
to  mature. 

By  following  the  construction  of  the  statute  exempting 
the  rents  of  the  wife's  land,  etc.,  as  contended  for  by  the 
appellants'  counsel,  all  the  property  raised  on  his  wife's 
premises,  although  acquired  by  his  skillful  management, 
energy,  and  toil,  can  be  shielded  from  the  husband's  debts. 
The  language  of  the  statute  will  not  bear  such  a  construc- 
tion. 

These  views  of  the  questions  presented  by  this  record  are 
in  harmony  with  the  cases  of  Craddock  v.  Riddlesbarger^ 


Tou  XIV.]  JANUARY  TERM,  1879.  479 

Kennedy  v.  Foster's  Executor. 

2  Dana,  205,  and  Penn  v.  Young,  &c.,  10  Bush,  628,  and 
other  cases  on  the  same  subject. 

We  are  therefore  of  the  opinion  that  the  lower  court  acted 
properly  in  sustaining  the  defendants'  demurrer  to  the  plain- 
tiff's petition. 

Wherefore  the  judgment  is  affirmed. 


Case  9— PETITION  ORDINARY— Januaby  17. 

Kennedy  v.  Foster's  Executor. 

appeal  from  nicholas  cibct7it  court. 

1.  If  a  surety  verbally  asks  for  time,  and  promises  to  pay  the 

DEBT,  and  the  payee,  relying  upon  such  promise,  forbears  to  sue, 
this  does  not  prevent  the  statute  of  limitations  from  running  in 
favor  of  such  surety, 

2.  Delay  not  assented  to  by  the  surety  in  writing,  does  not  pre- 

vent the  statute  of  limitations  from  running  in  his  favor. 

The  provision  of  the  stfatute  of  limitations,  that  it  shall 
NOT  APPLY  "to  any  delay  assented  to  by  the  surety  in  writing," 
is  equivalent  to  declaring  that  it  shall  apply  to  anv  delay  not  so 
assented  to.  (Sec.  16,  chapter  97,  Rev.  Stiit.,  and  sec.  6,  art.  6,  chap. 
71,  Gen.  Stat) 

3.  An  action  is  not  "  obstructed  or  hindered,**  within  the  meaning 

of  the  statute,  by  a  verbal  request  to  forbear,  or  by  a  verbal  promise 
to  pay  the  debt  nt  a  future  dat^. 

4.  The  words  "  or  otherwise  obstruct  or  hinder  his  being  sued," 

as  used  in  the  statute  (Sec.  15,  chap.  97,  Rev.  Stat.,  and  sec.  5,  art. 
6,  chap.  71,  Gren.  Stat),  import  such  acts  as  would  hinder  and  pre- 
vent the  creditor  from  bringing  suit,  notwithstanding  he  desired  to 
do  so. 

5.  When  certain  things  are  enumerated,  and  then  a  phrase  or  word 

is  used  which  includes  other  things,  but  dues  not  specify  what  other 
things  were  intended,  such  phrase  or  word  will  f:enernllv  be  confined 
to  things  of  the  same  kind  as  those  enumerated.  (5  Term  R.,  375, 
d79;  IB.  and  0.  237;  5  Iowa,  640;  3  Randolph,  191.) 
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6.  Walkeb  y.  Sayebs,  5  Bush,  579,  was  decided  correctly  on  the  facts 
therein,  but  that  part  of  the  opinion,  in  that  caae,  which  purports 
to  decide  that  a  surety  may  obstruct  or  hinder  his  being  sued  within 
the  meaning  of  the  statute,  by  a  verbal  request  to  forbear  and  a 
verbal  promise  to  pay,  etc.,  was  dictum,  and  not  well  considered 

HAROIS  &  NORVELL  and  E.  C.  PHISTER  fob  appellant. 

1.  The  action  should  have  been  upon  the  alleged  new  promise,  and 
not  upon  the  original  note,  on  which  the  action  against  the  surety  was 
barred  by  the  statute  of  limitations  (Hopkins  v.  Stout,  6  Bush,  378; 
Egbert  v.  McMichael,  9  B.  Mon.  44 ;  Graham  v.  Hunt,  8  B.  Hon.  7 ;  Car- 
son V.  Osborne,  10  B.  Mon.  155;  Carr  v.  Robinson,  8  Bush,  274),  and 
the  action  should  have  been  dismissed. 

2.  The  action  not  being  on  the  new  promise,  proof  of  the  allied 
new  promise  amounted  to  nothing.  Proof  without  allegation  is  inef- 
fectual.   (Hunt  V.  Daniel,  6  J.  J.  Mar.  404.) 

8.  A  promise  to  pay  a  note  neither  obstructs  nor  hinders  a  suit. 

ROSS  &  KENNEDY  for  appellebb. 

1.  The  limitation  of  seven  years  in  favor  of  a  surety  is  subject  to 
exceptions,  to  wit,  "  If  such  surety  shall  abscond,  conceal  himself,"  etc 
(Sec.  5,  art.  6,  chap.  71,  Oen.  Stat.),  such  obstruction  shall  not  be  com- 
puted as  part  of  the  time  of  such  limitation.  (Rev.  Stat.,  sec.  15,  chap 
97 ;  Walker  and  wife  v.  Savers  &  Hopkins.) 

Suit  was  obstructed  by  the  surety  promising  to  pay,  etc. 

JUDGE  GOFER  delivered  the  opinion  of  the  ooubt. 

The  appellee  brought  this  suit  September  2,  1875,  on  a 
note  executed  by  A.  J.  Kennedy,  as  principal,  and  the  appel* 
lant  W.  J.  Kennedy,  as  surety,  dated  July  3,  1868,  and  due 
one  day  after  date. 

A.  J.  Kennedy  pleaded  a  discharge  in  bankruptcy,  and  the 
appellant  pleaded  and  relied  upon  the  statute  of  limitations 
of  seven  years  in  favor  of  sureties.  (Sec.  4,  art.  6,  chap.  71, 
Gen.  Stat.) 

A  trial  was  had  and  verdict  and  judgment  were  rendered 
for  plaintiff,  and  the  defendant  has  appealed. 

Numerous  errors  are  alleged,  but  we  need  notice  bat  one. 
The  payee  died  February  26,  and  the  appellee  qualified  as  his 
executor  March  8,  1875. 
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Under  section  5,  article  and  chapter  «itpra^  the  time  elapsing 
between  the  death  of  the  testator  and  the  qualification  of  the 
executor  is  excluded  in  computing  the  period  of  limitation. 
Deducting  this  time^  it  appears  that  at  the  institution  of  the 
action  the  statutory  period  of  seven  years'  limitation  had 
elapsed  more  than  fifty  days. 

To  avoid  the  prima  fade  bar  thus  presented  the  plaintifiP 
offered  evidence  conducing  to  prove  that  both  before  and  after 
the  death  of  the  testator  the  surety  had  verbally  asked  for 
time  and  promised  to  pay  the  debt^  and  that  relying  on  such 
promise  the  testator  and  the  executor  had  forborne  to  sue. 

The  court  instructed  that  if  the  surety  promised  to  pay  the 
debt,  and  the  testator  and  executor  relied  upon  such  promise 
and  in  consequence  thereof  did  not  sue,  the  jury  should  find 
for  the  plaintiff,  and  refnsed  to  instruct  that  they  should  find 
for  the  defendant  unless  the  promise  was  in  writing. 

Section  5,  article  6,  chapter  71,  General  Statutes,  provides, 
among  other  things,  that  the  limitation  given  in  sections  1,  2, 
3,  and  4  of  that  article  shall  not  apply  to  '^  any  delay  assented 
to  by  the  surety,  in  writing,"  and  section  15  of  chapter  97, 
Revised  Statutes,  title  Sureties  and  Co-obligors,  in  force  when 
the  note  was  executed,  contained  a  similar  provision. 

That  the  prescribed  limitation  shall  not  apply  to  any  delay 
assented  to,  in  toriting,  is  equivalent  to  declaring  that  it  shall 
apply  to  any  delay  not  so  assented  to.  This  conclusion  would 
seem  to  be  sufficiently  obvious  without  argument  or  authority. 
But  counsel  cite  the  case  of  Walker  v.  Sayers,  5  Bush,  579,  as 
authority  against  this  construction. 

That  case  arose  under  the  law  as  it  stands  now,  and  the 
eonrt  said,  in  substance  and  effect,  that  if  a  surety  asked  indul- 
gence and  promised  to  pay  the  debt,  and  the  creditor  confided 
in  his  promise  and  forbore  to  sue,  the  period  of  such  forbear- 
ance should  be  deducted  in  computing  the  period  of  limitation, 
under  that  clause  of  the  statute  which  declares  that  ''if  such 
Vol.  XIV.— 32 
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surety  shall  abscond^  conceal  himself,  or  by  removal  from  the 
state,  or  othencise,  obstruct  or  hinder  his  being  sued,  the  time 
of  such  obstrudion  shall  not  be  computed  as  part  of  the  time 
of  limitation/' 

The  act  of  1838  (3  Statute  Laws,  559),  contained  the  words 
"  defeat  or  obstruct,"  instead  of  the  words  "  obstruct  or  hin- 
der," contained  in  the  Revised  Statutes,  and  continued  in 
force  in  the  General  Statutes. 

In  Coleman  v.  Walker,  3  Met.  68,  this  court  construed 
that  clause  of  the  statute  of  1838,  and  especially  the  words 
"defeat  or  obstruct." 

The  court  said,  ''The  words  'defeat  or  obstruct,'  as  used  in 
the  act,  signify  the  performance  of  some  act  on  the  part  of  the 
sureties,  which  will  amount  to  a  prevention  or  hindrance  of 
a  suit  in  opposition  to  the  will  and  the  rights  of  the  creditor, 
such  as  can  not  with  reasonable  diligence  be  overcome.  The 
terms  import  resistance  and  obstruction  to  his  rights,  and  un- 
less the  acts  complained  of  are,  in  point  of  fact,  such  as  would 
hinder  and  prevent  him  from  bringing  the  suit,  notwithstand- 
ing his  desire  to  do  so,  they  can  not  properly  be  said  to  'de- 
feat or  obstruct'  such  suit." 

This  is  in  accordance  with  a  well-settled  rule  of  construc- 
tion. When  certain  things  are  enumerated,  and  then  a  phrase 
or  word  is  used  which  includes  other  things,  but  does  not  spec- 
ify what  other  things  were  intended,  such  phrase  or  word  will 
generally  be  confined  to  things  of  the  same  kind  as  thos« 
enumerated.  (5  Term  Reports,  375,  379;  1  Barn.  &  C.  237; 
5  id.  640;  3  Randolph,  191.) 

The  acts  specially  designated  as  sufficient  to  deprive  the 
surety  of  the  right  to  compute  the  tin\e  of  their  continuance 
as  part  of  the  period  of  limitation  are  all  of  them  such  as 
obstruct  or  hinder  the  institution  of  the  suit,  although  the 
creditor  may  desire  to  sue,  and  hence  the  phrase  "or  other- 
wise obstruct  or  hinder"  must  be  construed  to  refer  to  ob- 
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8tnictioD8  or  hindrances  of  a  kind  similar  in   character  or 
having  a  similar  effect  as  those  specified. 

A  reqaest  to  forbear,  or  a  promise  to  pay  the  debt  at  a 
fbtare  time,  can  not  in  any  just  sense  be  said  to  either  ob- 
^ruct  or  hinder  the  bringing  of  an  action.  The  failure  to  sue 
in  such  a  case  is  the  voluntary  act  of  the  creditor.  He  is  left 
free  to  act  as  he  may  prefer,  may  sue  if  he  will,  and  can  not, 
by  any  fair  or  reasonable  interpretation,  be  said  to  be  either 
obstructed  or  hindered. 

We  are  the  less  reluctant  to  reach  this  conclusion,  because 
it  is  in  harmony  with  the  conclusion  reached  in  Coleman  v. 
Walker,  and  also  with  the  general  rule  of  law,  that  the  obli- 
gation of  a  surety  is  strictly  legal,  and  because  such  a  con- 
closion  is  in  evident  harmony  with  the  general  tendency  of 
legislation  in  respect  to  the  liability  of  sureties.     Any  other 
construction  leaves  open  a  broad  field  for  litigation  and  per- 
jnry,  which  the  provision,  that  indulgence  assented  to  in  writ- 
ing should  be  excluded  from  the  period  of  limitation,  shows 
the  legislature  appreciated  and  intended  to  close.     It  may, 
npon  a  superficial  view  of  the  subject,  ap|iear  like  encourag- 
ing fraud  to  hold  that  a  surety  may,  by  asking  and  obtaining 
indulgence,  lull  a  confiding  debtor  into  fancied  security  until 
the  period  of  limitation  has  elapsed,  and  then  escape  payment 
by  pleading  the  statute,  but  the  same  argument  may  be  made 
with  equal  force  against  every  provision  of  the  statute  of 
frauds,  vet  the  wisdom  of  that  statute  has  been  vindicated 
by  the  experience  of  two  centuries. 

The  question  did  not  arise  in  Walker  v.  Sayres,  and  what 
was  there  said  was  only  a  dictum. 

The  case  shows  that  two  letters  had  been  written,  asking 
indulgence,  one  of  them  until  a  designated  day,  and  contain- 
ing a  promise  to  pay  on  that  day.  There  was  the  required 
"assent  in  writing,"  and  the  court  made  its  decision  to  turn 
on  the  letters,  and  directed  the  question  as  to  when  one  of  them 
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was  written,  and  as  to  whether  the  other  had  not  been  writ- 
ten by  one  surety  in  concert  with  the  other,  to  be  sabmitted  to 
the  jury,  and  the  delay  produced  by  the  letters  to  be  deducted 
as  to  the  one  or  both,  as  the  jury  might  find  that  one  or  both 
had  written  or  caused  the  letters  to  be  written.  On  this  ground 
the  decision  in  that  case  was  no  doubt  correct,  but  we  think  so 
much  of  the  opinion  as  purports  to  decide  that  if  a  surety 
merely  asks  indulgence  or  promises  to  pay,  and  the  creditor, 
relying  on  such  request  or  promise,  forbears  to  sue,  this  is  an 
obstruction  or  hindrance,  within  the  meaning  of  the  statate, 
was  not  well  considered. 

We  are  therefore  of  the  opinion  that  the  court  erred  in 
giving  the  instruction  complained  of,  and  as  there  was  no  evi- 
dence conducing  to  prove  that  the  appellant  had,  in  writing, 
assented  to  the  delay,  and  no  dispute  about  the  fact  that  the 
action  was  barred,  unless  saved  by  the  alleged  parol  promises, 
the  jury  should  have  been  instructed  to  find  for  the  defendant. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial 
upon  principles  not  inconsistent  with  this  opinion. 
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Case  10— PETITION  EQUITY— Januaby  22. 

Darnaby  v.  Darnaby's  Assignee. 

APPEAL  FBOM  FAYETTE  CIRCUIT  COUBT. 
1.  A  POOT-KUPTIAL  CONTRACT  BETWEEN  HUSBAND  AND  WIFE,  whereby 

she  put  her  money  in  his  hands  to  be  vested  by  him  in  a  house  and 
lot  to  be  conveyed  to  her,  vxnild  be  enforcibU  as  between  the  husband 
and  wife,  but  after  the  husband  has  invested  the  money  and  caused 
the  boiise  and  lot  to  be  conveyed  to  himself,  and  becoming  embar- 
mssed  has  made  an  assignment  and  conveyed  the  house  and  lot  to 
his  assignee  for  the  benefit  of  his  creditors,  such  contract  between 
himaelf  and  wife  wUl  not  he  enforced  in  favor  of  the  wife  in  prefer- 
ence to  creditors.  (Pryor,  &c.  v.  Smith,  &c.,  4  Bush,  879 ;  White- 
sides  ▼.  Dorris  and  wife,  7  Dana,  108 ;  Martin  v.  Trigg,  8  B.  Mon. 
529 ;  Latimer  v.  Glenn,  2  Bush,  643 ;  Watson  v.  Robertson,  4  Bush, 
39 ;  Maraman  v.  Maraman,  4  Met.  90.) 

HUSTON  &  MULLIGAN  fob  appellant. 

1.  The  investment  of  the  wife's  money  in  the  house  and  lot,  in  pur- 
guaiioe  of  the  post-nuptial  contract,  and  taking  the  deed  to  the  husband 
without  her  knowledge  or  consent,  constituted  the  husband  her  trustee, 
and  in  equity  the  property  was  exclusively  her  own,  and  not  subject  to 
his  debts.  (Hall  v.  Light,  Barrett  &  Co.,  2  Duvall,  61 ;  Hocker,  &c.  v. 
Gentry,  &c.,  3  Met.  474;  Latimer  y.  Glenn,  &c.,  2  Bush,  539;  5  Mon. 
341;  10  B.  Mon.  244;  2  Duv.  131.) 

MOBTON  A  PARKER  fob  appellee. 

1.  By  operation  of  law,  upon  the  marriage  of  appellant  the  money 
she  then  had,  and  which  came  to  her  afterward,  became  the  property  of 
her  husband,  and  the  proceeds  of  the  sale  of  her  property  when  reduced 
to  poooeagion  also  became  the  property  of  the  husband,  and  if  used  in 
the  purchane  of  the  property  in  controversy,  no  trust  resulted  in  favor 
of  appellant.  (Hocker  v.  Gentry,  3  Met.  474 ;  Pryor's  assignee  v.  Smith, 
Ac.,  4  Buah,  379.) 

JUTKyR  ELLIOTT  deliyebed  the  opinion  of  the  coubt. 

On  the  30th  of  March,  1874,  the  appellee  Henry  Hardesty 
broaeht  this  action,  and  alleged  that  W.  G.  Darnaby,  on  the 
30th  of  March  previously,  had,  in  writing,  transferred  and 
assigned  to  him  all  of  his  estate  that  was  subject  to  the  pay- 
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ment  of  his  debts,  in  trust  for  his  creditors.  He  asked  the 
assistance  and  direction  of  the  court  in  the  execution  of  the 
trust. 

He  alleges  that  a  part  of  the  real  estate  transferred  to 
him  by  the  deed  of  trust  is  a  house  and  lot  in  the  city  of 
Lexington,  conveyed  by  F.  Montmullen  to  W.  G.  Damaby, 
and  to  which  real  estate  the  appellant,  who  is  the  wife  of  his 
vendor,  sets  up  some  claim. 

The  appellant,  by  her  answer,  after  stating  that  she  be- 
came the  wife  of  W.  G.  Darnaby  on  the  16th  of  February, 
1869,  says  that  at  the  time  of  their  marriage  she  had  a  dis- 
tinct understanding  and  agreement  with  \V.  G.  Darnaby  that 
all  she  owned  and  possessed  at  the  time  of  the  marriage,  or 
that  should  afterward  and  during  the  marriage  be  received 
by  her  of  her  estate,  should  belong  to  her  and  be  held  for  her 
separate  use.  She  alleges  that  the  estate  owned  by  her  at  the 
time  of  the  marriage  was  by  her  husband  to  be  vested  in  real 
property  as  a  home  for  her,  and  that  the  deed  to  such  property 
was  to  be  made  to  her  for  her  separate  use. 

Under  and  by  virtue  of  this  contract  she  says  she  shortly 
after  her  marriage  delivered  to  her  husband  (4,000,  and  that 
before  the  deed  from  her  husband  to  appellee  Hardesty  was 
executed  she  had  delivered  to  him  over  (11,000,  and  that  in 
pursuance  of  the  agreement  her  husband  purchased  a  lot  from 
Montmullen,  and  under  her  supervision  built  a  house  thereon, 
and,  as  she  supposed,  at  the  time  had  taken  the  deed  in  her 
name. 

She  says  the  contract  between  her  and  her  husband,  that  he 
should  take  her  nionev  and  vest  it  in  a  home  for  her,  was  a 
post-nuptial  one,  being  made  after  their  marriage,  and  at  the 
conclusion  of  a  short  bridal  tour,  and  that  it  was  an  unwit- 
nessed verbal  agreement. 

The  evidence  of  Mrs.  S.  E.  Darnaby  fully  sustains  the  alle- 
gations of  her  pleadings.     By  her  evidence  it  is  fully  estab- 
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lished  that  shortly  after  the  marriage,  her  husband  received 
ber  money  under  a  verbal  agreement  that  he  was  to  have  the 
nse  of  it  without  interest  till  he  could  purchase  for  her  a  suit- 
able lot,  and  that  upon  such  lot,  with  her  money,  he  was  to 
build  for  her  a  comfortable  house,  etc.,  and  have  the  deed  to 
the  property  made  to  her  separate  or  exclusive  use. 

It  is  also  shown  that  her  husband  received  large  amounts 
of  money  from  her,  amounting  in  the  whole  to  over  $10,000, 
and  that,  in  violation  of  this  verbal  agreement  with  his  wife, 
be  bought  the  lot  from  Montmullen  at  the  price  of  $2,300, 
and  although  he  had  erected  the  buildings  as  he  had  promised, 
he  caused  the  deed  to  the  property  to  be  made  to  himself,  and 
ou  his  financial  failure  he  transferred  the  property  to  appellee 
Hardesty  for  the  payment  of  his  debts. 

The  court  held  and  decided  that  appellant  was  not  entitled 
to  a  conveyance  of  the  Montmullen  house  and  lot  as  against 
her  husband's  creditors,  and  from  that  judgment  she  has  ap- 
pealed. 

The  contract  between  appellant  and  her  husband,  although 
void  at  law,  could,  in  our  opinion,  have  been  enforced  in 
equity  had  not  the  rights  of  creditors  intervened,  because, 
although  on  the  marriage  the  husband  was  entitled  to  his 
wife's  personal  estate,  yet  before  she  surrendered  to  him  its 
possession  she  had  a  right  to  an  equitable  settlement,  etc., 
which  was  a  snfiScient  consideration  to  uphold  the  post-nuptial 
contract.  But  is  she  entitled  to  the  enforcement  of  the  con- 
tract as  against  creditors? 

In  Pryor,  &c.  v.  Smith,  &c.,  4  Bush,  379,  Z.  F.  Smith  and 
others  conveyed  to  Dupuy  about  three  hundred  acres  of 
land  for  the  consideration  of  over  $17,000.  Of  this  sum 
$1,602.50  was  not  paid  in  money,  but  by  the  simultaneous 
sale  and  conveyance  to  Z.  F.  Smith  by  Dupuy  and  his  wife, 
Lucy  Jane,  of  a  tract  of  about  thirty  -  two  acres  of  land 
which  Lucy  Jane  Dupuy  owned   by  inheritance    from    her 
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father.  In  that  case  it  appeared  that  Mrs.  Dupuy  objected  to 
joining  in  the  conveyance  of  her  title  unless  the  value  of  her 
land  thus  to  be  deeded  should  be  secured  to  her  out  of  the 
larger  tract  purchased  by  her  husband. 

She  was  finally,  however^  prevailed  on  to  join  in  such  con- 
veyance on  the  verbal  agreement  of  her  husband,  that  he 
would  indemnify  her,  and  under  advice  that  the  deed  to  A. 
Dupuy,  her  husband,  would  vest  the  land  in  him  in  trust  for 
her,  to  the  extent  of  $1,602.50.  The  deed  of  Smith  and 
others  to  Dupuy  and  the  deed  of  Dupuy  and  wife  to  Smith 
were  executed  and  delivered  on  the  1st  of  June,  1858. 

On  the  24th  of  August,  1867,  A.  Dupuy,  being  involved 
in  debt,  made  to  W.  S.  Pryor  a  deed  of  assignment  for  the 
benefit  of  creditors,  and  the  deed  embraced  the  large  tract 
of  land  which  he  had  purchased  from  Smith  and  others,  and 
in  part  payment  of  which  his  wife  had  conveyed  her  own 
land. 

To  Pryor^s  suit  to  enforce  the  provisions  of  Dupuy's  trust- 
deed  Mrs.  Dupuy  appeared  and  claimed  out  of  her  husband's 
estate  an  equitable  provision  to  the  extent  of  $1,602.50,  she 
having  paid  that  much  for  the  tract  of  land  bought  of  Smith, 
by  her  conveyance  of  her  own  real  estate  under  a  verbal  agree- 
ment of  indemnity,  but  her  claim  was  rejected,  and  that  judg- 
ment was  affirmed  by  this  court. 

The  court  say:  ^^The  claim  of  Mrs.  Dupuy  was,  in  our 
opinion,  properly  rejected.  The  deeds  contained  no  reser- 
vation in  her  favor.  One  of  them  divested  her  of  title,  and 
the  other  vested  in  her  husband  the  land  which  he  purchased 
in  part  with  it.  These  transactions  constituted  a  complete 
conversion  and  reduction  of  her  estate  in  the  land  bv  her 
husband  to  his  posseasion ;  and  generally,  where  this  is  done, 
a  court  of  equity  will  not  interpose  to  provide  for  the  wife 
to  the  exclusion  of  the  claims  of  creditors."  (See  also  White- 
sides  V.  Dorris  and  wife,  7  Dana,  108;  Martin  v.  Trigg,  8  B. 
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Mon.  529 ;  Latimer  v.  Glenn,  2  Bush,  543 ;  Watson  v.  Rob- 
ertson, 4  Bush,  39.) 

Id  Maraman  v.  Maraman,  4  Met.  90,  the  wife  had  conveyed 
her  property,  at  the  husband's  solicitation,  and  had  taken  his 
promissory  notes  as  indemnity,  and  the  court  adjudged  her 
equity  inferior  to  the  rights  of  the  creditors  to  have  payment 
of  their  claims;  whether  this  decision  was  right  or  not,  we 
think  that  the  case  of  Pryor  v.  Smith,  &c.,  is  conclusive  of 
this  case. 

The  contract  between  the  appellant  and  her  husband  is 
proved  by  appellant  herself,  and  was  verbal  and  post-nuptial, 
and  although  we  doubt  not  in  this  instance  the  contract  was 
made,  to  establish  a  rule  that  would  uphold  such  verbal  post- 
nuptial contracts,  between  husband  and  wife,  in  preference  to 
the  rights  of  creditors,  would  open  a  door  to  innumerable 
frauds  and  perjuries. 

After  a  careful  review  of  most  of  the  cases  on  the  subject, 
we  have  been  unable  to  find  any  that  upholds  a  post-nuptial 
contract  between  the  husband  and  wife  for  the  wife's  benefit 
in  preference  to  the  just  claims  of  the  husband's  creditors, 
and  any  other  rule  would  result  in  fraud,  especially  if  the 
post--nuptial  contract  could  be  established  by  the  evidence  of 
the  wife,  as  in  this  case. 

Wherefore  the  judgment  is  affirmed. 
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Case  11— PETITION  EQUITY— January  22. 

Rusk  V.  Fenton. 

appeal  from  kenton  chancery  court. 

1.  Innocent  purchaser  from  a  lunatic  before  inqubett. 

If  an  innoceDt  purchaser  from  a  lunatic,  without  knowledge  of 
his  insanity,  can  not  be  put  tn  $tatu  quo,  the  conveyance  of  the 
lunatic  should  not  be  set  aside  at  the  suit  of  the  lunatic  or  his  per- 
sonal representative.  (Chitty  on  Contracts,  p.  191 ;  1  Parson's  Con. 
886;  1  Hilliard  on  Con.,  p.  310;  Metcalf  on  Con.,  pp.  80,  81 ;  Wiley 
y.  Weakley's  estate,  24  Indiana;  Musselman  y.  Cavino,  47  Indiana.) 

2.  The  wife  of  a  lunatic,  knowing  his  insanity,  is  estopped 

from  making  complaint  in  her  own  right  in  this  case,  wherein  she 
joined  with  him  in  the  conveyance  of  eighty  acres  of  her  land  in 
part  payment  for  a  steamboat  purchased  by  him,  by  concealing  his 
insanity  and  assisting  him  in  making  repairs  on  the  boat  and  aequi- 
escing  in  the  purchase,  until  the  boat  was  seized  for  the  repairs,  etc., 
when  it  was  too  late  for  the  other  party  to  be  put  m  itatu  quo,  in 
consequence  of  the  seizure  of  the  boat,  and  the  insolvency  of  her 
husband. 

8.  Coverture  will  not  be  permitted  to  be  invoked  and  used  as  a  cloak  to  fraud. 
(Davis  V.  Tingle,  8  B.  Mon.  542;  Bailey  v.  Bamberger,  11  B.  Mon. 
115;  Wright  v.  Arnold,  14  B.  Mon.  513;  Connolly,  &c.  v.  Branstler, 
3  Bush,  702.) 

EGINTON  &  GRAY  and  W.  P.  D.  BUSH  for  appellant. 

1.  If  Fenton  was,  in  matter  of  fact,  insane  (which  is  denied)  at  the 
time  he  purchased  the  H.  S.  Turner,  and  united  with  his  wife  in  the 
execution  of  the  deed,  not  having  been  adjudged  a  lunatic,  the  trans- 
action embracing  the  purchase  of  the  Turner  and  the  execution  of  the 
deed  was  not  void,  but  only  voidable  as  to  him,  and  therefore  neither 
void  nor  voidable  as  to  his  wife,  except  by  way  of  rescission  on  eqai> 
table  principles  upon  the  ground  of  fraud  committed  upon  the  part  of 
Rusk,  and  restoring  the  statu  quo.  (2  Kent,  s.  p.  451,  and  notes ;  Chitty 
on  Contracts,  p.  153;  1  Parson  on  Contracts,  p.  386,  and  notes;  1  Hil- 
Hard  on  Contracts,  p.  310;  Metcalf  on  Contracts,  pp.  80,  81 ;  Breckin- 
ridge V.  Ormsby,  1  J.  J.  Mar.  245;  Wilder,  Ac.  v.  Weakley's  estate,  24 
Ind.  181,  184;  Musselman  v.  Cavino,  47  Ind.,  p.  1 ;  1  Story's  Eqnity, 
228 ;  Leggate  v.  Clark,  111  Mass.  808,  309.) 
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2.  Fenton  waA  competent  to  make  a  valid  deed  conveying  his  own  land, 
not  baring  been  adjudged  a  lanatic,  and  therefore  he  must  be  held  to  have 
been  competent  to  unite  with,  or  join  his  wife,  in  making  a  valid  and  bind- 
ing conveyance  of  her  land.    (Gen.  Stat.,  sees.  19,  20,  21,  chap.  24.) 

PBYOR  &  CHAMBERS  and  F.  WISE  for  appellee. 

].  It  is  conceded  tiiat  the  contract  of  a  lunatic  made  before  inquest 
finding  lunacy,  is  generally  voidable  only.  (Breckinridge's  heirs  v.  Orms- 
bv,  1  J.  J.  Mar.  252.) 

Bat  this  rule  does  not  apply  to  the  wife  of  a  lunatic  in  a  conveyance 
of  her  land. 

If  the  wife  of  a  lunatic  unites  with  her  husband  in  a  conveyance  of 
ber  land,  the  conveyance  is  void  aa  to  her.  (Adams  .v.  Buford,  6  Dana, 
403;  6  J.  J.  Mar.  533;  12  B.  Mon.  434;  Jones  v.  Todd,  2  J.  J.  Mar.  861; 
Hopson  V.  Boyd,  6  B.  Mon.  297.) 

JUDGE  HINES  delivered  the  opinion  of  the  court. 

On  the  18th  of  April,  1874,  appellant  sold  and  delivered 
to  W.  W.  Fenton  the  steamboat  H.  S.  Turner,  for  near  the 
sum  of  $12,000.     In  part  payment  Fenton  and  his  wife,  the 
appellee  here,  conveyed  to  appellant  a  tract  of  eighty  acres 
of  land  in  Pendleton  County,  Kentucky,  valued  at  $8,000, 
but  subject  to  a  mortgage  for  $2,250.     On  the  delivery  of 
the  boat  to  Fenton  at  Cincinnati,  Ohio,  he  took  it  to  Madison, 
Indiana,  where  he  had  repairs  made  at  the  cost  of  $3,031. 
Of  this  sum  $1,000  was  paid  at  the  time  of  the  repairs.    After 
the  repairs  Fenton  made  a  trip  or  two  with  the  boat,  being  him- 
self in  charge,  to  Louisville,  Madison,  and  returned  to  Cov- 
ington, Ky.     During  the  greater  portion  of  this  time  appellee 
appears  to  have  been  with  her  husband,  and  to  have  furnished 
him  $1,000  for  the  purpose  of  enabling  him  to  pay  for  the  re- 
pairs.    Some  time  in  May,  1874,  W.  W.  Fenton  had  some- 
thing like  a  paralytic  stroke  at  Cincinnati,  and  on  the  17th 
of  June,  1874,  an  inquest  of  lunacy  was  held  by  the  Pendle- 
ton Chancery  Court,  Fenton  adjudged  a  lunatic,  and  his  wife 
wa.s  appointed  his  committee.    On  the  24th  of  June,  1874,  ap- 
pellee filed  a  petition  in  equity  in  the  Kenton  Chancery  Court, 
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seeking  to  have  the  conveyance  to  appellant  set  aside  upon 
the  ground  that  at  the  time  of  the  purchase  of  the  steamboat 
and  the  making  of  the  conveyance  W.  W.  Fenton  was  insane^ 
and  had  been  partially  so  for  three  and  a  half  years,  and  a 
confirmed  lunatic  for  more  than  a  year  prior  to  the  filing  of 
the  petition,  that  she  had  been  induced  to  join  in  the  convey- 
ance from  fear  of  violence  to  her  person  by  her  husband,  and 
that  the  legal  title  to  the  land  was  in  appellee. 

At  the  time  of  filing  this  suit  the  Turner  had  been  libeled 
in  the  District  Court  of  the  United  States  at  Cincinnati,  by  the 
persons  who  had  furnished  the  material  and  made  the  repairs 
mentioned,  and  subsequently  was  sold  for  the  sum  of  15,225. 
What  became  of  the  proceeds  of  the  sale  after  paying  the  liens 
does  not  appear.  Prior  to  the  submission  of  this  case  in  the 
court  below,  W.  W.  Fenton  died,  and  the  suit  is  now  prosecuted 
by  appellee  as  administratrix,  and  in  her  own  right.  On  the 
hearing  the  court  below  adjudged  the  conveyance  of  Fenton 
and  wife  to  appellant  to  be  void,  apparently  upon  the  ground 
that  W.  W.  Fenton  was  at  the  time  insane,  and  directed  appel- 
lant to  restore  possession  of  the  land  to  appellee.  From  that 
decree  this  appeal  is  taken. 

It  appears  from  the  admission  in  the  pleadings  of  appellee 
and  from  the  evidence  in  the  case  that  she  knew,  some  three 
years  before  the  purchase  of  the  boat  and  the  conveyance  of 
the  land,  that  her  husband  was  insane,  and  that  notwithstand- 
ing the  fact,  she  joined  in  the  conveyance,  acknowledged  it 
separately  and  apart  from  her  husband,  advanced  money  to 
make  the  necessary  repairs  upon  the  boat,  but  gave  no  intima- 
tion to  appellant  of  her  knowledge  of  the  condition  of  her 
husband's  mind  until  the  lapse  of  two  months  after  the  par- 
chase,  nor  until  the  boat  had  been  seized  for  her  husband's 
debts.  It  was  then  too  late  for  appellant  to  protect  himself, 
as  W.  W.  Fenton  was  insolvent. 

From  the  weight  of  the  evidence  it  appears  that  the  land 
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was  worth  much  less  than  the  boat,  and  that  therefore  appel- 
lant would  be  a  heavy  loser  even  if  the  conveyance  should 
mi  be  disturbed. 

Conceding  the  insanity  of  Fenton  at  the  time  the  convey- 
ance was  made,  it  does  not  sufficiently  appear  that  appellant 
was  aware  of  it. 

A  consideration  of  the  following  propositions  will  relieve 
OS  of  the  necessity  of  making  a  more  detailed  statement  of 
the  evidence  as  to  sanity  or  insanity. 

First.  If  appellant  was  an  innocent  purchaser  without 
knowledge  of  Fenton's  insanity,  and  the  parties  can  not  be 
placed  in  statu  quo,  should  the  court  set  aside  the  conveyance 
at  the  suit  of  Fenton,  if  living,  or,  he  being  dead,  at  the  suit 
of  his  personal  representative  ? 

Secondly.  Will  the  conduct  of  appellee,  knowing  of  the 
insanity  of  her  husband,  in  concealing  the  knowledge  from 
appellant,  and  actively  manifesting  a  cheerful  acquiescence  in 
an  approval  of  the  purchase  for  two  months,  and  until  it  was 
too  late  for  appellant  to  rescind  the  contract,  operate  to  estop 
her  from  making  any  complaint  in  her  own  right  ? 

The  weight  of  modern  authority  is  to  the  effect  that  the 
contract  of  a  lunatic,  particularly  if  made  before  inquest, 
like  that  of  an  infant,  is  voidable  only. 

Both  from  authority  and  reason  the  first  inquiry  must  be 
answered  in  the  negative.     (Chitty  on  Contracts,  191 ;  Moul- 
ton  V.  Cameron,  Exch.;  1  Parsons  on  Contracts,  386 ;  1  Hil- 
liard  on  Contracts,  310 ;  Metcalf  on  Contracts,  80,  81 ;  Wiley 
V.  Weakly^s  estate,  24  Indiana ;  Musselman  v.  Cavino,  47  ib.) 
Upon  the  second  question  it  is  equally  clear  that  the  ap- 
pellee is  estopped  to  claim  any  thing  in  her  own  right.     The 
disabilities  of  coverture  will  not  be  permitted  to  be  invoked 
and  used  as  a  cloak  for  fraud.     (Davis  v.  Tingle,  8  B.  Mon. 
•>42;   Bailey  v.  Bamberger,  11  B.  Mon.  115;  Wright  v.  Ar- 
nold, 14  B.  Mon.  513;  Connolly  v.  Branstler,  3  Bush,  702.) 
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Nor  does  it  alter  the  case  that  the  title  to  the  land  was 
in  appellee  instead  of  in  her  husband^  unless^  indeed,  to  the 
prejudice  of  appellee. 

Wherefore  the  judgment  is  reversed,  and  cause  remanded 
with  direction  to  dismiss  appellee's  petition. 


Case  12— PETITION  EQUITY— January  26. 

Yocum  V.  Foreman. 

APPEAL  FBOM  SPENCER  CIROUrr  COURT. 

1.  Proof  op  mistake  in  wRrrrEN  contract  must  be  cleabi^t  es- 

tablished. 

When  a  contract  is  reduced  to  writing,  and  ia  treated  by  all  the 
parties  as  the  contract  for  nearly  eleven  years,  without  any  discoyery 
of  a  mistake  as  to  its  terms,  proof  only  of  the  admissions  of  one  of 
the  parties,  with  other  proof  contradicting  its  terms,  can  not  be  held 
to  he  sufficient  to  authorize  the  chancellor  to  hold  that  the  mistake 
ha;8  heen  clearly  established. 

2.  Amendments  to  plead  STATtrrE  of  limitations  were  pit>perly 

refused  by  the  court  in  this  case. 

3.  Purchaser's  title  under  an  execution  sale — oenerai^  itur£. 

Where  the  officer  in  whose  hands  the  execution  is  placed  can 
justify  his  acts  under  it,  the  purchaser  of  the  property,  sold  by 
virtue  of  the  execution,  will  acquire  a  valid  title  as  againat  the 
execution  defendant 

4.  Reversal  of  a  judgment  or  decree,  under  which  a  baue  t^ 

MADE,  does  not  affect  the  title  acquired  by  the  purchaser  at  the  sale. 
The  reversal  is  no  ground  for  quashing  the  sale. 

This  rule  applies  when  the  purchaser  is  plaint^  in  the  reverwed  Jttd^ 
ment  the  same  as  if  he  were  a  stranger.  (Parker's heirs  v.  Anderson's 
heirs,  Ac,  5  Mon.  445 ;  Amos,  Ac.  v.  Stockton,  6  J.  J.  Mar.  688 ; 
Clark's  heirs  v.  Farrow,  Ac,  10  B.  Mon.  446;  Benningfield,  Ac.  v. 
Heed,  &c.,  8  B.  Mon.  102;  Gossom  v.  Donaldson,  18  B.  Mon.  230.) 
6.  The  chancellor,  or  court  rendering  the  jxtdoment  of  saix. 
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BECOMES  THE  YENDOB  OF  THE  PBOPERTY,  and  the  commissioner  or 
sheriff  is  but  the  agent  of  the  chancellor  or  court. 

When  a  commissumer^s  sale  is  confirmed  the  chancellor  loses  all 
power  over  it,  except  during  the  term  at  which  the  order  of  con- 
firmation is  made,  and  the  only  remedy  is  by  appeal  from  that 
order,  if  there  are  sufficient  grounds  for  setting  aside  the  sale. 

G.  G.  GILBERT  and  BULLOCK  &  BECKHAM  for  APPELLAirr. 

1.  The  chancellor  has  no  right  or  jurisdiction  to  set  aside  or  quash 
an  execution-sale  of  land  on  the  ground  that  the  judgment  on  which 
the  execution  issued  was  subsequently  reversed.  (Williams  v.  Cum- 
mins, 4  J.  J.  Mar.  639 ;  Gossom  v.  Donaldson,  18  B.  Mon.  237 ;  8  B.  Mon. 
105;  Mon.  95;  2  Met.  550;  4  Dana,  438 ;  12  B.  Mon.  472.) 

2.  An  express  promise  to  pay  the  $310  and  the  $392.24  was  proved. 
The  statute  of  limitations  did  not  therefore  apply.  (Bell  v.  Bowland's 
sdm'r,  Hard.  301.) 

3.  If  the  writing  fails  to  correctly  set  forth  the  entire  agreement  of 
the  parties,  the  court  will  correct  it.  (Inskoe  v.  Proctor,  6  Mon.  311 ; 
Scales  V.  Ashbrook,  1  Met.  360.) 

J.  H.  BEAUCHAMP  and  CALDWELL  &  HARWOOD  for  ap- 
pellee. 

1.  The  execution  plaintiff  being  the  purchaser,  the  sale  was  properly 
quaked  on  the  ground  that  the  judgment  had  been  reversed  after  the 
Bale.    (Coleman  v.  Trabue,  2  Bibb,  518;  27  Iowa,  239.) 

2.  Proof  tending  to  contradict  the  writing  is  wholly  insufficient  to 
establish  a  mistake  or  omission  therein.  (Baugh  v.  Ramsey,  4  Mon.  158 ; 
Stone  V.  Ramsey,  4  Mon.  238.) 

CHIEF  JUSTICE  PRYOR  delivered  the  opinion  of  the  court. 
This  case  has  been  heretofore  in  this  court^  and  is  an  action 
in  equity  instituted  in  the  court  below  by  the  appellant  Yocum 
against  the  appellee  Foreman  for  a  settlement  of  the  partner- 
ship acconnts  between  them  as  keepers  of  a  hotel  in  the  town 
of  Taylorsville.  The  written  articles  of  partnership  were  made 
the  basis  of  the  action,  and  on  the  former  hearing  the  judg- 
ment was  reversed  at  the  instance  of  the  appellee  Foreman 
(then  appellant)  for  the  reason  that  parol  evidence  had  been  im- 
properly admitted,  contravening  the  stipulations  of  the  written 
contract,  there  being  no  allegation  of  either  fraud  or  mistake 
in  its  execution.    On  the  return  of  the  case  the  present  appel- 
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lant,  being  the  plaintiff  in  the  action^  filed  an  amended  plead- 
ingy  alleging  that  by  the  terms  of  the  contract  of  partnership 
the  defendant  (appellee)  was  to  board  him  free  of  charge,  and 
by  a  mistake  of  the  parties  and  the  draughtsman  this  stipula- 
tion was  not  inserted  in  the  writing.  An  issue  was  made  on 
this  pleading,  and  a  judgment  rendered  in  favor  of  the  appel- 
lee, by  which  he  was  allowed  his  claim  for  board,  and  upon  a 
full  settlement  of  their  accounts  the  appellant  was  adjudged  to 
be  indebted  to  the  appellee  in  the  sum  of  $113.80.  There  is 
much  proof  in  the  record  of  the  admissions  made  by  the 
appellee  conducing  to  show  that  he  was  to  make  no  charge 
against  the  appellant  for  board;  while  on  the  side  of  the  ap- 
pellee it  appears  that  the  contract  was  reduced  Uf  writing  by  an 
attorney,  at  the  instance  of  both  parties,  and  he  has  no  recol- 
lection of  any  such  agreement,  and  could  not  well  have  omitted 
this  important  feature  of  what  is  now  claimed  by  the  appellant 
to  have  been  the  contract  between  them.  Besides,  the  appel- 
lant, in  his  original  petition,  alleges  that  the  writing  declared  on 
is  the  contract  between  them,  and  makes  no  effort  to  reform  the 
writing  until  the  judgment  was  reversed  on  the  former  appeal. 

It  is  true  these  parties  had  been  partners  for  many  yean?, 
and  no  charge  for  board  had  been  made  by  appellee;  still,  this 
may  be  accounted  for  from  the  fact  that  no  settlement  bad 
been  made  of  their  partnership  accounts,  and  the  length  of 
time  permitted  to  elapse,  before  any  effort  at  a  settlement,  has 
caused  the  chancellor  much  difficulty  in  making  an  equitable 
adjustment  of  their  accounts. 

After  the  issue  had  been  fully  made,  and  the  cause  ready 
for  hearing,  the  appellant  offered  to  plead  the  statute  of  lim- 
itations to  a  portion  of  the  claim  for  board,  and  the  court 
refused  to  permit  this  pleading  to  be  filed.  This  was  not  an 
abuse  of  discretion,  and  pvticularly  when  the  appellee,  by  his 
answer,  setting  up  his  claim  for  board,  had  admitted  the  valid- 
ity of  payments  by  the  appellant  of  the  individual  indebted- 
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Dess  of  the  appellee,  no  doubt  with  a  view  of  having  a  just  and 
fair  settlement^  and  to  which  he  might  have  pleaded  the  statute. 
Both  parties^  after  the  offer  by  appellant  to  file  this  amended 
pleading,  attempted  to  rely  on  the  st^tute^  and  the  chancellor 
very  properly  denied  them  this  right. 

•The  weight  of  the  evidence  may  indicate  the  existence  of  a 
verbal  contract  between  the  parties  prior  to  the  execution  of  the 
written  agreement,  showing  that  no  charge  was  to  be  made 
for  board;  still,  when  the  contract  is  reduced  to  writing,  and 
is  treated  by  all  the  parties  as  the  contract  for  nearly  eleven 
years,  without  any  discovery  of  a  mistake  as  to  its  terms,  proof 
only  of  the  admissions  of  one  of  the  parties,  with  other  proof 
contradicting  its  terms,  can  not  be  held  sufficient  to  authorize 
the  chancellor  in  holding  that  the  mistake  has  been  clearly 
established.    The  well-recognized  rule  is,  that  clear  and  strong 
proof  of  the  mistake  must  be  made  before  a  court  of  equity  will 
grant  relief;  and  the  chancellor  acted  properly  in  refusing  to 
reform  the  contract  between  the  parties,  and  the  settlement  of 
their  accounts  made  in  the  court  below  should  not  be  disturbed. 
The  important  question  in  this  case  arises  on  the  motion 
made  by  the  appellee  to  quash  the  sale  of  the  tavern  property 
made  under  the  erroneous  judgment  subsequently  reversed  by 
this  court.     When  the  case  was  remanded  and  another  settle- 
ment had  in  accordance  with  the  mandate  and  opinion  of  this 
conrt,the  appellee,  instead  of  being  indebted  to  the  appellant 
in  the  sum  of  $2,000,  obtained  a  judgment  against  the  latter 
for  the  sum  of  $113.80.    The  appellant  was  then  notified  that 
a  motion  would  be  made  to  quash  the  sale,  of  appellee's  prop- 
erty, made  by  the  sheriff  under  the  first  judgment,  and  on  the 
hearing  of  this  motion  the  sale  was  quashed  and  restitution 
ordered.     After  notice  of  this  motion  the  sheriff  conveyed 
the  property  to  the  appellant,  and  the  latter  now  maintains 
that,  although  the  plaintiff  in  the  erroneous  judgment  and 
the  purchaser  under  it  of  appellee's  property,  he  is  entitled 
Vol.  XIV.— 33 
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to  the  benefit  of  his  purchase  notwithstanding  the  Feversal. 
The  general  rule  on  the  subject  of  sales  under  execution  is 
that,  when  the  officer^  in  whose  hands  the  execution  is  placed, 
can  justify  his  acts  under  it,  the  purchaser  of  the  property 
sold  by  virtue  of  the  execution-sale  acquires  a  valid  title  as 
against  the  defendant;  and  in  regard  to  judicial  sales  many 
authorities  might  be  cited  recognizing  the  doctrine,  that  the 
reversal  of  a  judgment,  by  virtue  of  or  under  which  the 
property  was  sold,  does  not  affect  the  title  of  the  purchaser, 
although  he  is  the  plaintiff  in  the  judgment. 

It  must  be  conceded  that  many  of  the  modem  authorities 
establish  a  contrary  doctrine  by  making  the  purchase,  by  the 
plaintiff  in  the  judgment,  an  exception  to  the  general  rule. 
They  hold  that  a  reversal  does  not  affect  the  title  acquired  by 
a  stranger,  but  operates  so  far  as  the  plaintiff  is  concerned  to 
nullify  all  proceedings  under  it. 

The  decisions  in  many  of  these  cases  have  been  regulated 
by  statutes  providing  that  "  property  acquired  by  a  bona  fide 
purchaser y  under  a  judgment  subsequently  reversed,  shall  not 
be  affected  by  such  reversal."  In  Iowa  and  other  states  such 
enactments  are  to  be  found,  and  in  determining  the  question 
as  to  who  is  a  bona  fide  purchaser,  the  plaintiff  in  the  errone- 
ous judgment  is  not  permitted  to  derive  any  benefit  under  it, 
and  in  fact  the  validity  of  judicial  sales  under  some  of  the>e 
statutes  is  made  to  depend  upon  the  knowledge  the  purchaser 
has  as  to  the  pendency  of  an  appeal.  (Twogood  v.  Franklin, 
27  Iowa,  244.)  These  statutory  regulations  are  contrary  to 
the  general  doctrine  in  regard  to  judicial  proceedings,  and 
must  lessen  the  marketable  value  of  titles  as  well  as  impair 
confidence  in  judicial  sales.  Cases  are  found  also,  in  the 
absence  of  any  enactment,  holding  that  the  plaintiff,  if  the 
purchaser,  will  not  be  allowed  to  hold  the  property  after 
reversal,  but  must  make  restitution.  This  rule  requires  the 
purchaser,  from  the  plaintiff,  to  make  inquiry  as  to  the  result 
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of  the  litigation  on  the  pending  appeal,  if  the  purchaser, 
after  reversal,  is  in  no  better  condition  than  the  plaintiff;  so 
that  in  departing  from  the  recognized  rule  on  the  subject,  and 
in  the  attempt  to  make  an  exception  by  reason  of  exceptional 
cases  of  great  hardship  that  now  and  then  appear,  we  lose 
sight  of  the  necessity  of  maintaining  judicial  sales,  and  attach 
less  importance  to  the  action  of  the  chancellor,  than  is  done 
with  reference  to  the  ordinary  transfer  of  property,  from  one 
party  to  the  other. 

Freeman  on  Judgments  says  "The  reversal  of  a  judgment 
by  any  competent  authority  restores  the  parties  litigant  to  the 
condition  in  which  they  were  prior  to  its  rendition."  Still  he 
maintains  that  a  purchase  by  the  attorney  of  the  plaintiff,  if 
he  can  show  that  he  has  paid  the  money  out  of  his  own  funds, 
will  entitle  him  to  hold  the  property.  This  rule,  if  estab- 
lished to  prevent  what  may  be  regarded  as  injustice  to  the  de- 
fendant, will  not  prevent  the  plaintiff,  who  has  made  a  bar- 
gain by  his  bidding,  from  disposing  of  the  property  at  least 
before  a  reversal,  and  if  the  attempt  is  then  made  to  compel 
the  plaintiff  to  account  for  the  value  of  the  property,  the 
validity  of  such  sales  is  not  only  rendered  so  uncertain  as  to 
drive  away  competition  in  bidders,  but  the  chancellor's  order 
of  sale,  instead  of  ending  the  litigation,  will  originate  a  cause 
of  action  in  almost  every  instance  of  a  reversal  in  favor  of 
the  defendant  against  the  purchaser. 

Rorer  on  Judicial  Sales  lays  down  the  correct  rule;  he 
says :  "  The  title  acquired  at  a  decretal  sale  of  lands  made  by 
a  court  in  the  exercise  of  competent  jurisdiction,  is  not  ren- 
dered invalid  by  the  reversal  of  the  decree  for  mere  irregu- 
larity or  error.  This,  too,  although  the  purchaser  was  a 
party  to  the  suit  in  which  the  decree  was  made."  The  decis- 
ions in  this  state  do  not  militate  against  this  rule,  but  sustain 
the  conclusion  that  there  is  as  much  reason  for  protecting  the 
interest  of  the  plaintiff  who  purchases,  as  that  of  a  stranger. 
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This  court,  as  early  as  the  year  1827,  in  the  case  of  Parker's 
heirs  v.  Anderson,  reported  in  5  Mon.  445,  recognized  this  doc- 
trine and  has  followed  it  in  many  subsequent  decisions.  In 
the  cases  of  Amos  v.  Stockton,  5  J.  J.  Mar.  638 ;  Clark  v. 
Farrow,  10  B.  Mon.  446 ;  Benningfield  v.  Reed,  8  B.  Mon. 
102;  Gossom  v.  Donaldson,  18  B.  Mon.  230,  we  find  this 
principle  distinctly  announced,  and  it  is  now  too  late  to  ques- 
tion a  principle  so  long  settled  for  no  other  reason  than  the 
seeming  injustice  to  the  party  against  whom  the  erroneous 
judgment  has  been  rendered  in  a  particular  case. 

This  court,  in  order  to  relieve  the  appellee,  must  decline 
to  follow  a  rule  recognized  and  administered  as  the  law  of  this 
state  for  more  than  half  a  century,  under  which  exceptional 
cases  have  perhaps  arisen,  troubling  the  conscience  of  the  chan- 
cellor; but  as  a  rule  of  universal  application,  it  is  dictated 
by  the  strongest  considerations  of  public  policy.  Titles  ac- 
quired at  judicial  sales,  made  under  a  judgment  rendered  by 
a  court  of  competent  jurisdiction,  must  be  deemed  inviolate, 
and  regarded  as  a  fixed  rule  of  property  in  this  state.  The 
chancellor,  or  the  court  rendering  the  judgment  of  sale,  be- 
comes the  vendor  of  the  property,  and  the  sheriff  or  commis- 
sioner directed  to  execute  the  judgment  is  but  the  agent  of 
the  court,  and,  when  the  sale  is  made,  if  in  equity,  must  make 
his  report  to  the  chancellor  that  he  may  confirm  or  reject  it. 
All  parties  in  interest  may  except  to  the  report  of  sale,  and 
for  sufficient  cause  shown  can  prevent  a  confirmation,  but 
when  the  sale  is  confirmed  the  chancellor  loses  all  power  over 
it,  except  during  the  term  at  which  the  order  is  made,  and 
the  remedy  of  the  party  is  by  an  appeal  from  the  order  of 
confirmation,  if  there  are  sufficient  grounds  for  setting  aside 
the  sale. 

The  case  of  Coleman  v.  Trabue,  reported  in  2  Bibb,  and  re- 
lied on  by  counsel  for  the  api)ellee,  fails  to  decide  as  to  the  rights 
of  a  purchaser  who  is  the  plaintiff  in  the  judgment.    The  only 
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utterance  of  the  court  on  the  subject  in  that  pase  is^  that  when 
a  stranger  purchases  "Under  a  fieri  facias,  issued  on  a  judg- 
ment which  is  afterward  reversed,  the  defendant  shall  not  be 
restored  to  the  property  sold,  but  to  the  money  for  which  it 
sold."  The  reporter,  in  the  marginal  notes,  has  interpreted 
that  decision  as  meaning  that  if  the  plaintiff  had  been  the 
purchaser  the  reversal  of  the  judgment  would  have  invali- 
dated the  sale;  but  this  court,  in  the  subsequent  case  of  Wil- 
liams V.  Curamins's  adm'r,  4  J.  J.  Marshall,  on  noticing  this 
error,  said,  "  It  is  apparent,  upon  an  examination  of  the 
opinion,  that  it  contains  no  such  principle.'^ 

The  doctrine  as  maintained  by  this  court  was  reviewed  by 
Justice  Field,  of  the  Supreme  Court,  in  the  case  of  South  Fork 
Canal  Co.  v.  Gordon,  rejwrted  in  2  Abbott,  485,  in  which, 
after  quoting  at  much  length  from  the  decision  of  this  court 
in  the  case  of  Parker's  heirs  v.  Anderson,  he  proceeds  to  say, 
''With  the  views  thus  forcibly  expressed  we  fully  concur." 
This  court  in  that  case  said:  "The  doctrine  is  well  settled 
at  law  that  estate  sold  under  a  writ  of  fi^ri  facias  will  be 
retained  by  the  purchaser,  though  the  judgment  upon  which 
the  execution  issued  may  be  afterward  reversed ;  and  the  rule 
is  the  same  in  equity,  where  land  is  sold  under  the  decree  of  a 
court  of  equity  and  the  decree  is  afterward  reversed.  .  .  The 
parties  to  a  judgment  or  decree  are  equally,  with  all  others,  at 
liberty  to  bid  and  purchase  property  exposed  for  sale  under 
the  authority  of  a  judgment  or  decree;  and  there  is  the  same 
reason  for  protecting  the  same  interest  acquired  by  a  party 
under  a  purchase  as  that  of  a  stranger." 

This  rule  not  only  encourages  bidding,  but  is  made  to 
rest  upon  the  principle  established  in  the  cases  referred  to, 
that  all  persons  have  the  right  to  rely  upon  the  validity  of 
the  judgment  and  to  be  protected  in  sales  made  under  it. 

I 

j        The  error  of  the  court  is  not  to  be  made  that  of  the  parties 
p.       to  the  record.     They  purchase  because  they  know  the  court 
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had  jurisdiction  of  the  subject-matter,  and  the  parties^  and 
has  ordered  its  commissioner  to  make  the  sale.  The  valid- 
ity of  judicial  sales  depends  upon  the  jurisdiction  of  the 
court  rendering  the  judgment,  and,  when  this  fact  is  conceded, 

■ 

parties  to  the  record  who  are  purchasers,  as  well  as  strangers, 
will  be  protected,  and  the  reversal  of  the  judgment  on  an  ap- 
peal will  not  divest  them  of  title.  Such  has  always  been  the 
rule  in  this  state,  and  if  cases  of  injustice  to  the  debtor  occa- 
sionally arise,  by  reason  of  the  rule,  they  have  never  been  of 
sufficient  importance  to  attract  legislative  attention. 

The  judgment  of  the  court  below  quashing  the  sale  is  alone 
reversed,  and  cause  remanded  for  further  proceedings  consist- 
ent with  this  opinion. 


Case  13--PETITI0N  EQUITY— Januaky  28. 

Cox's  Guardian  v,  Storts. 

APPEAL    FROM    WABBEST    CIRCUIT    COURT. 

1.  Real  estate  of  an  ixfant  can  not  be  subjected  to  the  payment  of 
her  board  and  tuition.    (Sec.  9,  art.  5,  chap.  48,  Oen.  Stat) 

A  father  can  not  make  a  contract  for  the  board  and  taition  of 
his  infant  daughter,  so  ati  to  make  her  real  estate  liable  for  the  debt 
thus  created, 

W.  E.  SETTLE  for  appellant. 

1.  The  credit  for  the  tuition  and  board  was  given  to  the  father  and 
not  to  his  infant  daughter,  and  did  not  bind  her  or  her  estate.  (Tyler  on 
Infancy  and  (Coverture,  page  102 ;  1  Parsons  on  Contracts,  311 ;  1  Smith's 
Leading  Cases,  pp.  245,  246 ;  11  N.  H.  51.)  It  was  her  father's  debt»  and 
therefore  her  estate  can  not  be  subjected  to  its  payment. 

J.  H.  A  JOHN  M.  WILKINS  and  IRA  JULIAN  for  appellee. 

1.  Board  and  tuition  are  necessaries  for  which  the  estate  of  the  infant 
appellant  was  properly  held  to  be  liable  (Ewell  on  Infancy,  pp»  60,  61 )» 
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tod  for  which  she  is  liable  on  an  implied  contract.  (Gay  y.  Ballon,  4 
Wend.  403 ;  Tyler  on  Infancy  and  CJoverture,  p.  57 ;  5  Littell,  389 ;  1 
Bibb,  519.) 

i  If  the  infant  had  had  a  statutory  guardian  he  would  have  been 
allowed  to  expend  the  principal  of  her  estate  for  her  education  (Gen. 
Stat,  p.  506;  6  B.  Mon.  294) ;  and  therefore  the  chancellor  can  subject 
BO  much  of  her  estate  as  may  be  necessary  to  pay  the  reasonable  cost 
of  her  education. 

CHIEF  JUSTICE  PRYOR  delivered  the  opiniobt  of  the  court. 

This  is  a  proceeding  to  subject  the  real  estate  of  an  infant 
to  the  payment  of  her  board  and  tuition  for  ten  months.  The 
appellee,  while  teaching  a  female  school  at  Bowling  Green, 
contracted,  as  he  says,  with  the  father  of  the  infant,  by  which 
he  was  to  board  and  educate  the  daughter  for  an  agreed  price, 
the  money  to  be  paid  from  the  proceeds  of  the  infant's  real 
estate. 

The  testimony  is  conflicting  as  to  the  nature  of  the  contract 
between  the  father  and  the  appellee,  but  the  chancellor  seems 
to  have  regarded  the  proof  as  suflieient  to  establish  a  contract 
by  which  the  infant's  estate  was  to  be  made  liable  for  the  debt, 
and,  proceeding  upon  the  idea  that  the  board  and  tuition  were 
necessaries  furnished  the  infant,  subjected  her  estate  to  the  pay- 
ment of  the  debt. 

At  the  time  the  father  made  this  contract  the  infant  had  no 
guanlian,  and  subsequently  a  guardian  was  appointed,  who 
filed  a  petition  to  sell  the  real  estate  of  the  infant  by  a  judg- 
ment of  the  chancellor,  and  this  money  in  the  hands  of  the 
guardian  was  subjected  to  the  payment  of  the  debt. 

In  the  case  of  Withers  v.  Hickman,  6  B.  Mon.  292,  this 
court  held  that  the  chancellor  might  authorize  disbursements 
for  the  benefit  of  the  infant,  not  only  in  anticipation  of  the 
profits,  but  even  out  of  the  principal,  and  this  applied  to  funds 
arising  from  the  sale  of  lands  and  slaves  made  by  order  of  the 
chancellor. 

The  General  Statutes,  in  order  to  secure  the  real  estate  of 
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the  infant,  and  to  prevent  an  expenditure  by  which  it  ooald  be 
subjected  to  the  payment  of  debts  incurred  by  the  guardian 
for  the  infant's  maintenance  and  education,  provides  that  the 
personal  estate  may  be  so  applied,  *^  but  neither  the  ward  nor 
his  real  estate  shall  be  liable  for  any  such  disbursement.''  (See 
title  Guardian  and  Ward,  Gren.  Stat.,  p.  206,  sec.  9,  art.  2.) 

In  this  case  the  gn)und  of  recovery  is  that  this  real  estate 
or  its  proceeds  was,  by  the  agreement  of  the  father  and  the 
appellee,  to  be  made  liable  for  the  debt.  The  real  estate  was 
not  then  sold,  and  when  a  sale  is  made  the  chancellor  is  asked 
to  appropriate  the  proceeds  to  its  payment. 

If  the  real  estate  of  the  infant  can  be  subjected  in  this 
mode  to  such  contracts  for  the  reason  that  the  claim  originated 
from  necessaries  furnished  the  infant,  in  every  instance  the 
statute  may  be  avoided  and  the  legislative  intent  disregarded. 
It  is  immaterial  how  meritorious  the  claim  may  be,  the  chan- 
cellor has  no  power  by  reason  of  the  statute  to  appropriate 
the  proceeds  of  the  sale  of  the  infant's  real  estate  for  such 
purposes.  The  rents  or  income  may  be  so  applied,  but  not 
the  principal.  This  view  of  the  case  renders  it  unnecessary 
to  determine  whether  the  credit  was  given  the  fiither  or  the 
estate  of  the  infant.  It  appears  in  this  case  that  the  entire 
estate  of  the  infant  will  not  exceed  in  value  $1,800,  and 
under  the  facts  of  this  record  the  chancellor  should  dismiss 
the  petition.     It  is  so  ordered. 

Judgment  reversed  and  cause  remanded. 
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CAflB  14— PETITION  ORDINARY— January  80. 

Averbeck,  &c.  v.  Hall. 

APPEAL    FBOM    MASON    CIBGUIT    GOUBT. 
L  PeKFOBMANCE   OB  EXCUSE  FOB  NON  -  PEBFOBMANCE  OF  OONDITiON 

PRECEDENT  mwt  be  pleaded  as  required  at  omnmon  law. 

At  common  law  it  was  ordinarily  required  of  the  pleader  not 
only  to  make  an  allegation  of  the  performance  of  a  condition  pre- 
cedent, but  a  statement  of  the  time  and  manner  of  its  performance, 
or  an  excuse  for  non-performance,  in  order  that  the  court  might 
determine  as  a  matter  of  law  whether  the  intention  of  the  covenant 
had  been  fulfilled,  and  in  order  that  a  traversable  issue  might  be 
presented. 

Such  were  the  rulings  prior  to  the  adoption  of  the  Civil  Code  of 
1851.  (StutevUle  v.  Miles,  2  Mar.  426;  Read  v.  Cisney,  4  Litt.  137; 
Perrin  v.  Thurman,  4  Mon.  176 ;  Alexander  v.  Wales,  6  Mon.  824.) 
Section  149  of  the  Code  of  1861  providing  that  "  in  pleading  the 
performanoe  of  a  condition  precedent  in  a  contract,  it  shall  not  be 
neceaaary  to  state  the  facta  showing  such  performance,  but  it  may 
be  stated  generally  that  the  party  duly  performed  all  the  conditions 
on  his  part,"  etc.,  was  omitted  frtm  the  Code  of  1877,  and  its  omission 
must  be  construed  as  an  intention  to  restore,  in  such  cases,  the  com- 
mon-kw  rule  of  pleading  as  it  had  been  interpreted  prior  to  the 
adoption  of  the  Code  of  1861. 

1  CONTBACTS  HAVING  FOB  THEIB  CONSIDEBATION  AN  AGBEEMENT  TO 
IMPEDE,  HINDEB,  OB  DEFEAT  THE  ADMINI8TBATI0N  OF  THE  CBIMINAL 

OB  PENAL  LAWS  are  void  a&  against  public  policy. 

A  pari  of  the  entire  conMeratim  being  viciouBy  the  whole  contract 
18  void.     (Kimbrough  v.  Lane,  Ac.,  11  Bush,  668.) 

Nor  is  it  material  that  the  undertaking  was  to  use  only  "  legal 
and  proper  endeavors"  to  end  the  prosecution.  In  such  cases  the 
law  does  not  look  to  the  means  to  be  employed,  but  to  the  end  to  be 
accomplished.  (Tool  Company  v.  Norris,  2  Wall.  66.) 
8.  Aeontraetto  tue  every  legal  and  proper  endeavor  to  have  dismissed  certain 
penal  or  criminal  prosecutions  is  against  public  policy  and  void. 

TH08.  J.  THROOP  and  STEVENSON  &  O'HARA  fob  appellant. 
1.  Appellant  did  not  agree  to  suppress,  sHfle,  or  impede  public  prose- 
cutions, but  only  "  to  use  every  legal  and  proper  means  to  stay  or  have 
them  dismiased."  Not  being  a  witness,  or  personally  interested  in  *he 
proaecutlonsy  there  was  no  vice  in  this  agreement. 
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He  did  not  agree  to  absent  himself  as  a  witness  aa  in  Eimbrongh  t. 
Lane,  11  Bush,  556,  or  to  compound  a  felony  aa  in  Grardner  t.  Maxey, 
9  B.  Mon.  90. 

2.  The  agreement  to  dismiss  the  suit  was  a  good  consideration.  (Fa^ 
row  V.  Turner,  2  Mar.  495;  Conn  v.  Hord,  1  B.  Mon.  84;  2  Bibb,  544; 
Fisher  v.  May's  heirs,  2  Bibb,  449.) 

STANTON  &  LAREW  and  E.  C.  PHISTEE  for  appellebs. 

1.  The  petition  was  insufficient,  in  that  it  did  not  aver  specifically 
the  performance  of  the  conditions  precedent,  in  the  agreement  sued  on, 
to  the  plaintiff's  right  to  recover  the  money  sued  for.  (Jewell  v.  Thomp- 
son, 2  Litt.  52 ;  1  Chitty's  Pi.  322 ;  Stephens  on  PI.  334.) 

Section  149  of  the  Code  of  1851,  dispensing  with  the  necessity  of 
"stating  the  facts''  showing  the  performance  of  a  condition  precedent, 
ceased  to  be  in  force  when  the  Code  of  1877  took  effect,  and  was  not  the 
law  of  this  state  when  this  suit  was  brought. 

The  form  of  stating  facts,  showing  how  performance  was  made,  is 
given  on  p.  181  Bullitt's  Civil  Code. 

As  to  the  rule  in  reference  to  pleading  performance  of  conditions 
precedent,  in  force  at  the  time  of  the  adoption  of  the  Code  of  1851, 
see  Stuteville  v.  Miles,  2  Mar.  425 ;  Kessinger  v.  Mumford,  1  Mar.  256 ; 
Elliot  V.  Carneal,  2  Mar.  308 ;  Reed  v.  Cisney,  4  Litt  137 ;  Perrin  v. 
Thurman,  4  Mon.  175;  Alexander  v.  Wales,  6  Mon.  823;  Rowland  y. 
Phalen,  1  Bosw.  44 ;  6  Cal.  258. 

2.  A  contract  will  not  be  enforced  if  any  part  of  its  consideration 
was  a  contemplated  violation  of  public  policy  or  moral  duty.  (Steele 
V.  Curie,  4  Dana,  381;  Kimbrough  v.  Lane,  &c.,  11  Bush,  558;  Tool  Co. 
V.  Norris,  2  Wallace,  55;  Am.  Law  Reg.,  Oct.,  1878,  p.  630;  Wood  v. 
McCann,  6  Dana,  368 ;  McGill's  adm'r  v.  Burnett,  7  J.  J.  Mar.  641 ;  1 
Comyns  on  Con.  30 ;  Grey  v.  Hook,  4  Comstock,  454 ;  3  Johns.  29 ;  3 
Caine,  213;  2  Johns.  386;  4  ib.  410;  9  ib.  295;  19  *.  314;  5  Hal- 
stead,  78;  7  Watts,  152;  18  Pick.  472;  10  Barbour,  489;  Devlin  t. 
Brady,  31  Barb.  518 ;  Rose  ▼.  Truax,  21  Barb.  861 :  2  Espinaase's  Bep. 
253;  Chitty  on  Con.  673;  Swan  v.  Chandler,  8  B.  Mon.  97.) 

JUDGE  HINES  delivered  the  opinion  of  the  court. 

Appellant  alleges  in  his  petition  that  as  accommodation 
indorser  for  Robt.  T.  Cummings,  he  was  compelled  to  pay  the 
sum  of  $500^  and  that  appellee  in  consideration  of  an  agree- 
ment on  the  part  of  appellant  to  dismiss  certain  actions  then 
pending  against  Cummings  et  al.^,  and  upon  the  fiirther  agit^e- 
ment ''  to  use  every  legal  and  proper  endeavor  to  have  dis- 
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missed"  certain  penal  or  criminal  prosecutions  then  pending 
against  Cummings,  undertook  and  agreed  to  repay  appellant 
the  sum  that  he  had  thus  been  compelled  to  pay  for  Cum- 
mings.    In  these  several  paragraphs  appellant  charges  a  per- 
formance of  his  part  of  the  agreement  in  reference  to  the  dis- 
missal of  the  civil  actions  and  of  the  criminal  prosecutions 
in  the  following  manner :  "  Plaintiff  says  that  he  did  these 
things  and  complied  with  these  stipulations  f  ^^  Plaintiff  says 
that  these  conditions  were  also  complied  with  by  Averbeck;^' 
"These  stipulations  were  performed  as  agreed."     The  peti- 
tion concludes  by  charging  a  breach  on  the  part  of  appellee^ 
exhibits  the  written  agreement  containing  the  stipulations 
mentioned^  as  a  part  thereof,  and  concludes  with  a  prayer  for 
judgment  against  appellee.    To  this  petition  a  general  demur- 
rer was  sustained  and  an  appeal  taken  to  this  court. 
Two  questions  are  suggested  in  briefs  of  counsel : 
First.  Are  the  allegations  of  the  petition,  as  to  the  perform- 
ance of  the  conditions  upon  which  appellee  was  to  pay  the 
sum  sued  for,  sufficient  to  authorize  a  recovery  ? 

Second.  Does  the  stipulation  on  the  part  of  appellant  that 
he  "will  use  every  legal  and  proper  endeavor  to  have  the 
criminal  prosecutions  dismissed,"  render  the  entire  agreement 
void? 

As  to  the  first  inquiry,  at  common  law  it  was  ordinarily 
required  of  the  pleader  not  only  to  make  an  allegation  of  the 
performance  of  a  condition  precedent,  but  a  statement  of  the 
time  and  manner  of  its  performance,  or  an  excuse  for  non- 
performance, in  order  that  the  court  might  determine,  as  a 
matter  of  law,  whether  the  intention  of  the  covenant  had 
been  fulfilled,  and  in  order  that  a  traversable  issue  might  be 
presented.  Such  were  the  rulings  of  this  court  prior  to  the 
adoption  of  the  Civil  Code  of  1851.  (Stuteville  v.  Miles, 
2  Mar.  425 ;  Read  v.  Cisney,  4  Litt.  137 ;  Perrin  v.  Thur- 
man,  4  Mon.  176 ;  Alexander  v.  Wales,  6  Mon.  324.) 
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That  rule  of  pleading  was  changed  by  section  149  of  the 
Code  referred  to,  which  is  as  follows : 

'^  In  pleading  the  performance  of  a  condition  precedent  in 
a  contract,  it  shall  not  be  necessary  to  state  the  facts  showing 
such  performance,  but  it  may  be  stated  generally  that  the 
party  duly  performed  all  the  conditions  on  his  part,''  etc. 

That  provision  is  not  found  in  the  Code  of  1877.  Its 
omission  must  be  construed  as  an  intention  to  restore,  in  such 
cases,  the  common-law  rule  of  pleading  as  it  had  been  inter- 
preted by  this  court  prior  to  the  adoption  of  the  Code  of  1851. 

In  this  case  the  term  at  which  the  order  was  to  be  made 
Jismissing  the  causes,  as  well  as  the  nature  of  the  order  to  be 
entered,  were  specified  in  the  agreement  mentioned.  Without 
an  allegation  as  to  the  time  of  dismissal,  and  as  to  the  char- 
acter of  the  order  entered,  the  court  can  not  determine  whether 
there  has  been  a  complianpe,  nor  can  the  defendant  join  issue. 
For  these  reasons  the  demurrer  was  properly  sustained. 

It  is  equally  clear  that,  upon  the  second  ground,  the  de- 
murrer was  properly  sustained.  It  is  well  established  that 
every  contract,  the  consideration  of  which  is  an  agreement  to 
impede,  hinder,  or  defeat  the  administration  of  the  criminal 
or  penal  laws,  is  void  as  against  public  policy.  It  does  not 
avail  that,  in  this  instance,  there  is  a  sufficient  consideration, 
independent  of  this  vicious  agreement,  to  support  the  con- 
tract. A  part  of  the  entire  consideration  being  vicioos,  the 
whole  contract  is  void.  (Kimbrough  v.  Lane,  &c.,  11  Bush, 
558.) 

Nor  is  it  material  that  the  undertaking  was  to  use  only 
"legal  and  proper  endeavors"  to  end  the  prosecutions.  In 
such  cases  the  law  does  not  look  to  the  means  to  be  employed, 
but  to  the  end  to  be  accomplished.  (Tool  Company  v.  Norrisy 
2  Wall.  55.) 

Wherefore  the  judgment  is  affirmed. 
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Cabe  15— petition  EQUITY— Feb.  8. 

Arterburn^s  Executors  v.  Young,  &c. 

APPEAL  FBOM  LOUISVILLB  CHANCERY  GOUBT. 

I.  A  COMPLETE  LAW  OK  THE  SUBJECT  OF  WILLS  is  Contained  in  the  chap- 
ters on  wills  in  the  Revised  and  (General  Statutes. 

i  As  APPEAL  FBOM  THE  OBDEB  OF  A  COUNTY  COUBT,  FBOBATING  OB 

BEJEcriNQ  A  WILL,  must  be  taken  to  the  circuit  court  within  five 
yeus  after  the  rendering  of  the  order;  and  in  this  there  is  no  sav- 
ing in  favor  of  infants.  (Sees.  28,  38,  chap.  106,  Rev.  Stat.;  sees. 
27, 37,  chap.  113,  Gen.  Stat.) 

8.  As  APPEAL  FBOM  THE  JUDGMENT  OF  A  CIBCUIT  COUBT,  OBDEBING  A 

WILL  TO  BE  PBOBATED  OB  BEJEGTED,  to  the  Court  of  Appeals,  must 
betaken  within  one  year  after  the  decision  in  the  circuit  court;  and 
h  this  there  is  no  saving  in  favor  of  infants. 

But  an  adult  or  infant,  when  not  a  party  to  the  proceedingB  in  the  mr- 
atit  courtj  in  addition  to  the  right  of  appeal  from  that  court  within 
one  year,  may,  by  proper  proceedings  in  equity,  instituted  within 
three  years  after  the  final  judgment  in  the  circuit  court,  impeach 
tiie  validity  of  the  judgment  of  the  circuit  court,  and — 

An  in/ant  may  anail  or  impeach  the  judgment  of  the  circuit  cotirt,  if 
not  a  party  to  the  proceeding,  within  twelve  months  after  attaining 
full  age.  (Sees.  28,  38,  chap.  106,  Rev.  Stat. ;  Sees.  27, 37, 38,  chap. 
113,  Gen.  Stat.) 
4.  The  right  ob  title  of  the  pubchaser  of  real  estate  from  a 
DEVISEE  is  not  affected  by  the  reversal,  by  the  circuit  court,  of  the 
judgment  of  the  county  court,  probating  a  will  on  an  appeal  prose- 
cuted by  the  infant  children  of  the  testator,  more  than  five  years 
after  the  rendering  of  the  order  of  probate  in  the  county  court. 
Swh  a  judgment  of  reversal  is  held  to  be  void,  in  this  case,  as  to 
all  not  parties  to  the  appeal  proceedings  in  the  circuit  court,  and 
did  not  create  a  lis  pendens  against  such  purchaser. 

BUSSELL  &  HELM  for  appellants. 

1.  The  probate  of  a  will  by  a  county  court  is  an  ese-parte  proceeding. 
It  is  in  the  nature  of  a  proceeding  in  rem.  It  presents  the  question  of 
^U  or  no  ynllf  and  the  decision  of  that  question  is,  while  it  lasts,  binding 
Dot  only  upon  the  parties  interested  in  the  probate  or  rejection  of  the 
will  and  their  privies,  but  upon  all  the  world.  It  is  conclusive  of  the 
question  of  will  or  no  will,  and  as  to  the  rights  of  parties  under  the 
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will  until  the  order  is  superseded,  reversed,  or  aauuUed.  (Wells  on  Res 
Adjudicata,  sec.  576;  Mitchell  v.  Holder,  8  Bush,  362;  Gilbert  t.  Bart- 
lett,  9  Bush,  49;  M(x>re  v.  Tanner's  adm'r,  5  Mon.  42;  Toller's  Law  of 
Ex'rs,  76;  Williams  on  Ex're,  239  and  251 ;  3  Redfield  on  Wills,  119; 
Green  leaf  on  Ev.,  sec.  550 ;  King  v.  Bullock,  9  Dana,  41 ;  Singleton  v. 
Singleton,  8  B.  Mon.  347 ;  Jones  v.  Jones,  14  B.  Mon.  373 ;  Tibbatts  v. 
Berry,  10  B.  Mon.  474;  Woods's  adm'r  ▼.  Nelson's  adm'r,  9  B.  Mon. 
600 ;  Roderiga  v.  East  River  Nav.  Co.,  63  N.  Y.  460.) 

The  foregoing  cases  establish  conclusively  that  the  acts  of  the  exec- 
utor are  binding  upon  all  the  world,  although  the  will  is  thereafter  buc- 
pessfully  impeached  and  set  aside. 

2.  Section  884  of  the  old  Code  has  no  relation  whatever  to  appeals 
from  the  county  to  the  circuit  court,  as  adjudged  by  the  lower  ooait 
in  this  case. 

Section  28,  chapter  106,  Revised  Statutes,  fixes  the  time  within  which 
appeals  may  be  prosecuted  in  will  cases.  See  also  sections  27  and  3S  of 
same  chapter. 

3.  There  may  be  a  difference  between  the  power  of  an  executor  and 
that  of  a  devisee.  Both,  however,  derive  their  authority  from  the  same 
source.  The  title  of  each  is  derived  from  the  will.  If  the  will  ia  de- 
clared a  nullity,  the  person  named  as  executor  is  no  longer  executor. 
His  acts,  however,  under  the  will,  are  valid.  A  devisee  takes  the  prop- 
erty devised  under  and  by  virtue  of  the  will.  If  the  executor,  as  such, 
sells  and  conveys  property,  he  does  it  by  virtue  of  the  power  giveo  him 
by  the  will.  If  a  devisee  sells  and  conveys  property  devised  to  him,  he 
does  it  by  virtue  of  the  power  given  him  by  the  will. 

See  section  8,  p.  552,  1  Stanton's  Revised  Statutes,  which  proridea 
that  "  when  the  heir  or  devisee  aliens  before  suit  brought,"  etc  See 
also  act  of  1796,  M.  &  B.'s  Digest,  743 ;  Chambers  v.  Davis,  17  B. 
Mon.  532. 

4.  Debell  v.  Foxworthy,  9  B.  Mon.  228,  and  Watson  v.  Wilson,  2 
Dana,  406,  differ  widely  from  the  case  at  bar,  and  do  not  show  that 
appellant's  testator  was  a  lis  pendens  purchaser. 

5.  On  the  questions  and  claims  as  to  improvements,  the  folloirin^ 
cases  are  cited,  to  wit:  Sec.  1,  art.  1,  chap.  70,  Rev.  Stat ;  Gen.  Stat.,  p. 
678 ;  Thomas  v.  Thomas's  ex'r,  16  B.  Mon.  423 ;  Barlow  v.  Bell,  I  Mar. 
246 ;  Bell's  heirs  v.  Bamet,  2  J.  J.  Mar.  516 ;  4  Bibb,  447 ;  PuUiam  ▼. 
Jennings,  5  Bush,  433. 

JOHN  B.  JAMES  for  appellees. 

1.  Arterbiirn  was  a  purchaser  Us  pendens,  and  with  no^ce  of  the 
rights  of  the  infant  appellees.  (Debell  v.  Foxworthy,  9  B.  Mon.  230 ; 
Watson  V.  Wilson,  2  Dana.  406;  Earle  ▼.  Couch,  3  Met  455;  Clare j  t. 
Marshall,  4  Dana,  95.) 
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2.  Mrs.  Lemberger  held  the  land  as  devisee,  and  not  as  executrix. 
As  executrix  her  acts  are  binding,  even  if  the  office  is  only  held  under 
color  of  authority ;  but  as  devisee  it  is  otherwise.  The  cases  of  Moore 
T.  Tanner,  5  Mon.  42 ;  and  Woods  v.  Nelson,  9  B.  Mon.  600,  were  there- 
fore not  analogous. 

3.  As  to  the  purchaser's  chiim  for  improvements,  the  following  are 
eited,  to  wit:  Thomas  v.  Thomas,  16  B.  Mon.  426 ;  Barlow  v.  Bell,  1  Mar. 
246 ;  fiell  v.  Barnet,  2  J.  J.  Mar.  516. 

H.  B.  COOK  AND  D.  JAMES  on  same  side. 

CHIEF  JUSTICE  PRYOR  delivered  the  opinion  of  the  court. 
A  pa[)er  pur[>ortiiig  to  be  the  last  will  and  testament  of 
Conrad  Young  was  properly  proved  and  admitted  to  probate 
by  the  Jefferson  County  Court,  on  tlie  23d  of  May,  in  the  year 
1860,  by  which  he  made  his  wife,  Anna  M.  Young,  his  pole 
devisee,  and  also  executrix.  At  the  time  of  his  death  he  was 
the  owner  of  valuable  real  estate  in  the  city  of  Louisville,  and 
left  surviving  him  several  infant  children,  who  are  the  appel- 
lees in  this  appeal. 

The  widow  took  possession  of  the  property,  and  retained 
the  use  and  occupancy  for  many  years,  and  having  intermar- 
ried with  one  Lemberger,  she  and  her  husband,  on  the  16th 
of  October,  in  the  year  1872,  borrowed  of  Norborne  Arterbura 
several  thousand  dollars,  to  secure  which  they  executed  to  him 
a  mortgage  on  the  real  estate  devised  to  Mrs.  Lemberger  by 
her  first  husband.  Other  mortgages  were  afterward  given  ou 
the  same  property,  that  were  foreclosed,  including  the  mort- 
gage to  Arterburn ;  and  Arterburn  became  the  purchaser  at 
the  sale  made  by  the  commissioner.  The  sale  was  confirmed^ 
and  the  latter  placed  in  possession. 

On  the  19th  of  April,  1875,  an  appeal  was  taken  by  the 
infant  children  of  Conrad  Young  (they  being  still  infants) 
from  the  order  of  the  Jefferson  County  Court,  admitting 
the  will  of  their  father  to  probate,  lo  the  Jefferson  Court 
of  Common  Pleas,  and  upon  the  hearing  in  that  court  it 
was  adjudged   that  the   paper   in   controversy  was   not  the 
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will  of  Conrad  Young,  and  reversed  the  order  of  the  ooimty 
court. 

After  the  judgment  rendered  in  the  common  pleas  court, 
the  children  of  Young  instituted  the  present  action  against 
Arterburn,  to  recover  the  real  estate  purchased  by  him  under 
the  mortgage,  on  the  ground  that  the  reversal  of  the  order  of 
the  county  court  operated  to  divest  their  mother  of  title,  and 
that,  claiming  under  her,  Arterburn's  title  is  also  gone,  and 
this  being  the  opinion  of  the  chancellor,  a  recovery  was  liad, 
of  which  Arterburn's  representatives  now  complain. 

Without  determining  the  effect  of  a  judgment  of  probate, 
or  intending  to  dissent  from  the  opinion  of  the  learned  chan- 
cellor as  to  the  title  acquired  by  a  purchase  from  the  devisee, 
we  will  proceed  at  once  to  the  consideration  of  the  question 
to  when  the  infant  in  this  class  of  cases  must  prosecute 
appeal  in  order  to  affect  the  rights  of  others. 

The  mother,  in  this  case,  was  a  party  to  the  apfieal  from 
the  county  court  to  the  circuit  court,  and  although  fifteen 
years  had  elapsed  after  the  order  of  probate,  before  the  appeal 
was  taken,  no  objection  was  made  to  the  proceeding,  and  there- 
fore, as  to  the  mother,  the  judgment  below  was  proper ;  but,  as 
the  appellant,  who  was  a  purchaser  from  her,  was  not  before 
the  court,  the  question  arises,  when  should  the  appeal  have 
been  prosecuted  in  order  to  make  him  a  lis  pendens  pur- 
chaser? The  chancellor  seems  to  have  based  his  opinion 
on  the  sections  of  the  Code  authorizing  appeals  to  the  Court 
of  Appeals  in  connection  with  the  provisions  of  the  22d  seo- 
tion  of  the  old  Code. 

Under  the  present  Code  of  Practice  a  party  appealing*  to 
this  court  must  do  so  within  two  years  next  after  the  right  to 
appeal  first  accrued,  and  as  to  an  infant  an  appeal  can  be 
granted  to  him,  or  his  representative,  within  one  year 
his  death,  or  the  removal  of  his  disability,  whichever  may 
happen.     (Sec.  745  new  Code;  sec.  884  old  Code.) 
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The  only  difference  between  the  two  Codes,  as  to  the  limi- 
tation, is  that  by  the  old  C!ode  the  limitation  was  three  instead 
of  two  years. 

The  appeal  in  this  case  was  to  the  circuit  court,  and  we  can 
DOt  perceive  in  what  manner  the  sections  cited  from  cither  the 
new  or  the  old  Code  are  to  affect  the  appeal  from  the  county 
court  to  the  circuit  court. 

Section  22  of  the  old  Code  provides  that  '' appeals  from 
orders  and  judgments  of  the  county  court  may  be  taken  in 
the  same  time,  and  in  a  similar  manner,  with  appeals  to  the 
Court  of  Appeals.'* 

This  provision  is  omitted  from  the  new  Code,  but  as  the 
questions  arising  on  this  appeal  are  to  be  regulated  and  de- 
termined by  the  provisions  of  the  former  Code,  it  becomes 
necessary  to  inquire  whether  this  section  has  any  application 
to  appeals  from  orders  of  the  county  court  admitting  a  vnll  to 
probate  or  rejecting  it.  The  manner  of  taking  the  appeal  is 
not  involved  by  any  of  the  questions  raised,  but  the  time  in 
which  an  appeal  must  be  taken  in  such  a  case,  and  the  saving, 
if  any,  in  favor  of  the  infants,  are  questions,  the  determination 
of  which  must  control  the  decision  of  this  case. 

That  appeals,  in  nearly  all  cases,  from  the  county  court 
were  regulated  under  the  old  Code  as  to  time  and  manner, 
by  the  provisions  applicable  to  appeals  to  this  court,  is  not 
controverted. 

The  chapters  on  wills  found  in  the  Revised  Statutes  and 
the  old  Code  contain  a  complete  law  on  the  subject.  The 
mode  of  executing  such  instruments,  the  manner  of  probate, 
the  county  in  which  the  probate  must  be  made,  the  manner  of 
contesting,  its  effect  when  admitted  to  probate,  the  time  and 
manner  in  which  appeals  are  to  be  pro.secuted,  and  the  saving 
in  fevor  of  infents,  etc.,  are  matters  all  regulated  and  deter- 
mined by  the  provisions  of  the  law  as  contained  in  the  two 
chapters  referred  to. 

Vol.  XIV.— 34 
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A  similar  chapter^  containing  like  provisions^  is  also  found 
in  the  General  Statutes^  evidencing  a  plain  intention  that  its 
provisions  were  intended  to  regulate  the  entire  proceedings  in 
reference  to  wills. 

By  the  provisions  of  both  the  Greneral  and  Revised  Statutes 
appeals  or  writs  of  error  from  the  circuit  court  shcUl  ^^  be  sued 
out  within  five  years  after  rendering  the  order  of  probate  or 
rejection  in  the  county  court,  and  from  the  C!ourt  of  Appeals 
within  one  year  after  the  final  decision  in  the  circuit  ccjurt." 

As  to  all  persons  not  parties  to  the  record,  they  "  may, 
within  three  years  after  such  final  decision  in  the  circuit 
court,  by  bill  in  chancery,  impeach  the  decision,  and  have  a 
retrial  of  the  question  of  probate,  and  either  party  shall  be 
entitled  to  trial  by  jury."  "An  infant,  not  a  party,  shall  not 
be  barred  of  such  proceedings  in  chancery  until  twelve  months 
after  attaining  full  age."  (Sees.  28  and  38,  chap,  on  wills,  chap. 
106,  Rev.  Stat. ;  sec.  27  and  37,  chap,  on  wills,  Gen.  Stat.) 

The  legislative  purpose,  in  framing  this  law,  was  to  make 
an  exception  with  reference  to  appeals  from  orders  of  the 
county  court  in  cases  of  wills,  and  to  regulate  the  time  in 
which  an  appeal  must  be  taken  to  preserve  the  rights  of  the 
parties  in  interest  as  well  as  to  enact  such  provisions  as  were 
deemed  necessary  to  save  the  rights  of  infants;  therefore 
section  22  of  the  old  Code,  regulating  the  manner  in  which 
appeals  are  ordinarily  taken  from  the  county  court,  can  not 
be  made  to  apply  to  this  character  of  case,  the  statute  espe- 
cially providing  that  appeals  may  be  taken  wiUitn  five  years 
from  an  order  of  the  county  court  probating  or  rejecting  a 
will ;  and  the  only  saving  in  favor  of  an  infant  is  that,  when 
not  a  party  to  the  proceedings  in  the  circuit  court,  he  shall 
not  be  barred  of  his  right  to  assail  the  judgment  in  thai  court 
by  a  proceeding  in  equity,  until  twelve  months  aft^r  attaining 
full  age.  Regarding  therefore  the  Revised  Statutes  and  the 
chapter  on  wills  in  the  old  Code  as  containing,  at  the  time  the 
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appeal  from  the  county  court  was  taken^  all  the  law  on  the 
subject  of  the  probate  of  wills,  the  right  of  the  infants  to  an 
appeal  was  barred,  and  the  reversal  of  the  judgment  did  not 
affect  the  rights  of  the  purchaser  from  the  devisee. 

The  appeal  must  be  taken  to  the  circuit  court  within  five 
jears^and  there  is  no  saving  in  favor  of  infants.    The  appeal 
from  the  circuit  court  to  the  Court  of  Appeals  must  be  taken 
within  one  year,  and  there  is  no  saving  in  favor  of  infants.    An 
adult  or  infant,  when  not  a  party  to  the  proceeding  in  the  cir- 
cuit court,  in  addition  to  the  right  of  appeal  from  that  court 
within  one  year,  may,  by  a  proceeding  in  equity  institutec? 
within  three  years  after  final  judgment  in  the  circuit  court, 
impeach  the  validity  of  the  judgment,  and  the  only  saving 
in  favor  of  the  infant  is  that  he  may  assail  the  judgment  ren- 
dered in  the  circuit  court,  if  not  a  party  to  the  proceedings, 
within  twelve  months  after  his  disability  is  removed.     Why 
the  law-making  power  saw  proper  to  enlarge  the  time  for 
taking  an  appeal  in  this  class  of  cases  and  take  them  out  of 
the  ordinitry  rules  by  which  appeals  are  prosecuted  and  gov- 
erned, is  not  the  subject  of  inquiry  here.    It  is  true  an  infant 
may  have  all  the  remedies  that  an  adult  is  entitled  to  for  the 
purpose  of  enforcing  or  vacating  a  judgment,  but  this  does 
not  affect  the  provisions  of  the  statute  by  which  the  rights  of 
infants  and  adults  are  clearly  defined,  and  the  manner  and 
time  for  prosecuting  an  appeal  regulated.     The  legislature 
no  doubt  thought  that   five  years  would  give  the  parties, 
whether  adults  or  infants,  ample  time  to  prosecute  an  appeal 
from  the  county  court,  and  that  a  failure  to  do  so  would 
remove  the  uncertainty  as  to  the  title,  unless  the  rights  of 
the  infant  are  brought  within  the  saving  clause  of  the  statute. 
In  examining  the  title  to  this  real  estate  the  appellants  found 
that  the  will  of  Conrad  Young  had  been  admitted  to  probate, 
by  a  court  of  competent  jurisdiction,  twelve  years  prior  to 
his  purchase,  and  that  the  time  for  an  appeal  had  long  since 
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elapsed.  The  appeal  was  prosecuted  by  the  infants  near  fifteen 
years  afler  the  order  of  probate  had  been  made.  In  such  a 
case  the  infants  were  barred  of  their  right  to  an  appeal,  and 
the  appellant  can  not  be  regarded  as  a  lis  pendens  purchaser. 
The  judgment  is  therefore  reversed,  and  the  cause  remanded 
with  directions  to  dismiss  the  petition  as  to  the  appellants. 
(Watson  V.  Wilson,  2  Dana;  Clarey  v.  Marshall's  heirs,  4 
Dana;  Debell  v.  Fox  worthy,  9  B.  Mon. ;  Clark's  heirs  v.  Far- 
row, 10  B.  Mon. ;  Earle  v.  Couch,  3  Met.) 

To    THE    PEirnON    OF  COUNSEL    FOB    APPELLEES    FOB  A   KKHKABPgG, 

CHIEF  JUSTICE  PRYOB  deltvebed  the  followiko  response 

OF  THE  COUBT: 

To  hold  that  there  is  a  saving  in  favor  of  the  infiuits  in 
this  case  would  be  to  enlarge  the  provisions  of  the   statute 
affording  the  remedies  to  which  these  parties  were  entitled.  In 
the  case  of  Cleveland's  administrator  against  Lyne  the  parties 
had  been  required  to  elect  whether  they  would  proceed  at  law 
or  in  equity,  and  this  court,  after  determining  that  sach  action 
was  proper  by  the  court  below,  had  only  to  consider  the  ques- 
tion as  to  the  propriety  of  dismissing  the  bill  in  equity,  the 
parties  having  elected  to  abandon  the  common-law  proceed- 
ings.    It  is  true  this  court,  in  that  case,  suggests  that  the  heirs 
of  Emma  Jane  Cleveland  should  have  prosecuted  the  appeal 
within   one   year  after  her  death,  the  appeal  being  from  an 
order  admitting  her  father's  will  to  probate  fifteen  years  sab- 
sequent  to  his  death. 

Section  22  of  the  Civil  Code  (old)  could  not  have  applied. 
for  the  reason  stated  in  the  original  opinion  in  this  case,  and  a 
careful  reading  of  the  case  referred  to  must  impress  the  mind 
with  the  fact  that  no  opinion  was  really  expressed  on  the  ques^- 
tion  involved  here.  The  whole  proceedings  in  regard  to  the 
contest  and  probate  of  wills,  and  the  remedies  by  appeal,  etc, 
are  unlike  appeals  in  ordinary  cases,  particularly  as  to  time; 
and  when  the  law-maker  undertook  to  legislate  on  the  rights 
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o{  iD&nts^  and  to  make  a  saving  in  their  fiivor,  no  right  was 
reserved  after  the  lapse  of  five  years  from  the  date  of  the  pro- 
iMite^  securing  the  right  of  appeal  on  the  part  of  infants,  from 
the  coanty  to  the  eircait  court.     On  the  contrary,  when  the 
veiy  question  was  made  the  subject  of  legislation  and  embraced 
within  the  statute,  the  legislature  no  doubt  purposely  omitted 
making  any  saving  other  than  the  right  to  appeal  within  the 
fire  years.     The  right  to  file  a  petition  in  equity  carries  with 
it  all  the  rights  incidental  to  the  prosecution  of  such  an  action, 
aodsuch  rights  must  be  regarded  as  a  part  of  the  statute;  still, 
when  the  judgment  of  the  circuit  court  is  permitted  to  be  as- 
sailed, the  saving,  in  fiivor  of  infants  is  reserved.     The  right 
to  proceed  in  equity  is  expressly  provided  by  the  statute,  while 
the  right  to  appeal  after  the  five  years  is  withheld,  or  in  fact 
not  given.     The  attention  of  the  law-maker  must  have  been 
called  to  this  question  when  legislating  upon  the  saving  clause 
in  favor  of  infants  after  the  case  had  reached  the  circuit  court. 
Five  years  was  deemed  ample  time,  whether  the  rights  of  adults 
or  infants  were  involved,  in  which  to  appeal  to  the  circuit 
court,  and  this  court  will  not  imply  a  saving  where  the  legis- 
lative intent  must  have  been  otherwise,  or,  when  legislating  on 
the  very  subject,  they  have  omitted  to  insert  any  such  clause 
with  reference  to  appeals  from  the  county  court. 
Petition  overruled. 
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Case  16— PETITION  ORDINARY—Feb.  11. 

Kentucky  Central  R.  R.  Co.  v,  Lebus. 

APPEAL  FROM  HARRISON  CIRCUIT  COURT. 

1.  The  killing  or  damaging  stock  by  railroai>car8  shall  he  prima 

facie  evidence  of  careleasneiM  and  negligence  of  the  company.  (Sec. 
5,  chap.  57,  Qen.  Stat.) 

2.  Burden  of  proof  in  action  against  railroad  company  for  dam- 

ages for  killing  plaintiff's  stock  La  upon  the  plaintiff  as  to  the  kill- 
ing,  and  upon  the  defendant  as  to  carelessness  and  negligence  of  the 
company  in  the  killing. 

On  the  issues  as  to  the  killing  and  carelessness  and  negligence,  the 
plaintiff  has  no  right  to  introduce  any  evidence  as  to  the  careless- 
ness and  hegligence  of  the  company  until  after  the  defendant  has 
concluded  its  evidence  on  such  issue. 
8.  Contributory  negligence,  sufficient  to  excuse  the  railroad 
COMPANY  from  all  responsibility,  must  be  such  as,  but  for  it^  the 
accident  could  not  have  happened.  (Paducah  &  M.  R.  R.  Co.  v. 
Hoehl,  12  Bush,  41.) 

4.  In  considering  the  question  of  the  negligence  of  the  agentt  of  a  railroad 

company f  alt  their  duties  must  be  considered — their  first  and  higher 
duties  to  the  passengers  and  property  in  their  charge,  and  their  sub- 
ordinate duties  to  avoid  injury  to  live  stock  straying  on  the  road  in 
front  of  them;  and  such  agents  and  employes  will  be  guilty  of 
actionable  negligence,  whenever  the  injury  complained  of  is  the 
result  of  their  failure  to  observe  that  care,  vigilance,  and  foresight, 
that  ordinarily  prudent  men,  skilled  and  engaged  in  a  like  perilous 
service,  should  or  ought  to  observe. 

5.  The  fact  that  the  cattle  injured  were  permitied  to  run  at  large  will  not 

shield  the  company  from  the  consequences  of  the  failure  of  its 
agents  to  observe  proper  care  and  vigilance. 

6.  Judgment  for  damages  against  railroad  company  for  running  over  and 

killing  cattle  is  affirmed  in  this  case.    Held, 

"If  the  cattle,  by  the  use  of  proper  vigilance,  could  have  been 
discovered  while  the  train  was  three  hundred  and  fifty  yards  in  their 
rear,  and  the  train  could  have  been  stopped  within  three  httiidred 
yards  of  the  place  of  such  discovery,  then  the  cattle  could  have  been 
saved,  as  well  as  the  disaster  to  the  train;  and  there  wae 
some  evidence  conducing  to  this  conclusion." 

STEVENSON  &  OHARA  and  A.  H.  WARD  fob  appellant. 
Briefs  not  in  the  record. 
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Brief  not  in  the  record. 

JUDGE  ELLIOTT  deliyebed  the  opinion  of  the  coubt. 

On  the  15th  day  of  December^  1876^  the  appellee  Lebus 
brought  this  suit  for  the  recovery  of  such  damages  as  he  had 
sustained  by  reason  of  one  of  appellant's  trains  of  cars  having 
run  over  and  killed  and  crippled  several  head  of  his  cattle. 

The  plaintiff  Lebus  alleged  that  on  the  21st  of  June,  1876^ 
be  was  the  owner  of  certain  cattle^  which^  without  his  knowl- 
edge, broke  from  his  inclosure,  and,  without  his  fault,  strayed 
upon  the  defendant's  railroad  track  at  a  point  about  one  and  a 
balf  or  two  miles  north  of  Cynthiana,  and  while  so  upon  the 
track  were,  by  the  negligence  and  carelessness  of  the  officers, 
agents,  hands,  and  employes  of  the  defendant,  who  were  in 
charge  of  and  had  control  of  defendant's  passenger-train,  run- 
ning north  upon  its  said  road,  run  upon,  over,  and  against,  and 
bv  negligence  and  carelessness  killed  and  crippled.  The  plain- 
tiff stated  the  number  of  cattle  killed  and  crippled  by  the  neg- 
ligence of  the  defendant's  agents  and  employes,  and  claimed 
that  he  had  been  damaged  in  the  sum  of  $170.50. 

The  defendant  denied  the  negligence  and  carelessness  im- 
puted to  its  agents  and  employes,  and  charged  that  plaintiff's 
cattle  had  strayed  upon  its  road  by  reason  of  the  plaintiff's 
negligence  and  carelessness. 

Upon  these  issues  the  parties  went  to  trial,  and  thereupon 
the  plaintiff  introduced  evidence  conducing  to  prove  the  num- 
ber of  his  cattle  that  had  been  killed  and  crippled  by  the 
defendant's  train  of  cars,  and  closed  his  evidence;  and  after 
the  defendant  had  introduced  evidence  which  conduced  to 
prove  that  its  agents  and  employes  had  been  guilty  of  neither 
negligence  nor  carelessness,  in  running  its  train  at  the  time  the 
cattle  were  killed,  the  plaintiff  offered  to  rebut  such  evidence, 
by  evidence  that  the  defendant's  agents  and  employes  had  been 
guilty  of  negligence  and  carelessness  in  running  the  train  of 
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cars  by  which  his  cattle  had  been  killed  and  otherwise  injared, 
and  to  this  evidence  the  defendant  objected,  and  its  objection 
being  overruled  it  excepted ;  and  this  is  the  first  error  com- 
plained of. 

By  section  4,  chapter  57  of  the  General  Statutes,  it  is  pro- 
vided that  ''All  railroad  companies  in  this  commonwealth  shall 
pay  full  damages  to  the  owners  of  horses  or  other  stock  they 
noay  negligently  or  carelessly  kill  or  damage,  by  their  cars  or 
agents,  along  said  road  or  its  branches,  within  said  common- 
wealth ;''  and  by  section  5  of  the  same  chapter  it  is  provided 
'^  That  the  killing  or  damaging  of  any  horses,  or  other  stock, 
by  the  cars  along  said  roads  or  branches,  shall  be  prima  facie 
evidence  of  carelessness  and  negligence  of  said  company/' 

As  therefore,  on  the  questions  of  negligence  and  carelessness 
in  the  killing  of  plaintiff's  cattle,  the  burden  of  proof  was  on 
the  defendant,  it  was  proper  after  the  close  of  defendant's  evi- 
dence, to  hear  such  evidence  as  the  plaintiff  offered  pertinent 
to  that  issue. 

We  conclude  therefore  that  as  the  plaintiff  was  not  bound 
to  introduce  any  evidence  on  the  question  of  defendant's  neg- 
ligence till  the  close  of  its  evidence  on  that  issue,  he  had  a 
right,  after  the  defendant  had  concluded  its  evidence,  to  intro- 
duce the  evidence  on  his  side  of  such  issue,  for  otherwise  it 
seems  to  us  that,  in  cases  like  this,  where  the  plaintiff  insists 
on  his  statutory  right  to  require  his  adversary  to  assume  the 
burden  of  proof  as  to  negligence,  etc.,  he  thereby  loees  his 
right  to  introduce  any  evidence  at  all  upon  such  issue. 

It  is  contended  also  that  the  verdict  was  contrary  to  the 
evidence,  and  that  the  court  erred  to  appellant's  prejudice  in 
its  instructions  to  the  jury,  both  by  giving  those  asked  by  ap- 
pellee, and  refusing  some  of  those  asked  by  appellant. 

The  cattle  of  the  plaintiff  were  killed  by  the  defendant's 
train  of  cars  on  the  evening  of  the  21st  of  June,  1876,  as  the 
train  was  running  north. 
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The  defendant's  evidence  conduces  to  the  conclusion  that 
the  cattle  of  the  plaintiff  were  not  discovered  on  or  near  the 
defendant's  railroad  track  by  any  of  its  agents  till  the  front 
car  of  the  train  was  within  one  hundred  yards  of  them^  and 
that  immediately  on  such  discovery  the  agents  of  defendant 
were  notified  to  put  down  brakes  and  try  to  retard  the  speed 
of  the  train  and  avoid  injury  to  the  stocky  but  the  speed  of  the 
train  was  such^  and  its  distance  from  the  cattle  so  short  when 
they  were  first  discovered^  that  in  spite  of  all  the  efforts  of  the 
agents  of  the  defendant  to  the  contrary^  the  train  ran  over  six 
or  eight  cattle;  a  part  of  it  went  over  an  embankment  into  the 
river,  wrecking  a  portion  of  the  train,  and  resulting  in  serious 
disaster  to  passengers  and  property. 

The  weight  of  the  evidence  is  that  the  train  could  not  have 
been  stopped  at  the  speed  it  was  running  before  proceeding 
beyond  three  hundred  yards  after  making  the  first  effort  to  do 
60,  and  therefore  if  the  cattle  were  within  only  one  hundred 
yards  of  the  train  when  first  discovered,  it  is  manifest  that  no 
vigilance  of  those  having  control  of  the  train  could  have  pre- 
vented the  disaster. 

But  it  was  established  by^  the  evidence  of  several  passen- 
gers on  the  train  that  they  saw  the  cattle  before  the  train  had 
approached  within  three  hundred  and  fifty  yards  of  them,  and 
some  of  the  passengers  testified  that  the  distance  between  the 
train  and  the  cattle  was  four  hundred  yards  when  they  were 
first  discovered. 

If  therefore,  according  to  the  evidence,  it  were  consistent 
with  the  higher  duties  which  the  defendant's  agents  who  had 
the  train  in  charge  owed  to  the  passengers  and  property  under 
their  control  to  have  so  checked  and  retarded  the  train  as  to 
have  avoided  the  disaster  of  which  the  plaintiff  complains,  it 
was  their  duty  to  have  done  so. 

In  the  case  of  the  L.  &  F.  Railroad  Co.  v.  Milton,  18  B. 
Mon.  61^  and  the  Louisville  &  Frankfort  Railroad  Co.  v.  Bal- 
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lard^  2  Met.  180^  this  court  decided  that  a  railroad  company  is 
not  responsible  for  stock  killed  by  its  cars^  unless  such  killing 
is  caused  by  the  wanton  and  reckless  negligence  of  the  com- 
pany or  its  agents^  and  such  was  the  law  in  this  state  antil 
changed  by  the  statute  to  which  we  have  referred. 

It  is,  however,  contended  by  the  defendant  that  the  con- 
tributory  negligence  of  the  plaintiff,  in  permitting  his  cattle 
to  stray  from  his  pastures  on  to  the  road,  relieves  it  from  all 
responsibility  for  the  injury  done  to  them  by  its  cars. 

This  court,  in  the  case  of  the  P.  &  M.  R.  R.  Co.  v.  Hoehl, 
12  Bush,  43,  decided  that  the  contributory  negligence  on  the 
part  of  the  plaintiff  that  will  excuse  the  defendant  from  all 
responsibility  must  be  such  as  but  for  it  the  accident  could 
not  have  happened  at  all ;  and  therefore,  although  the  plaintiff 
may  have  been  guilty  of  contributory  negligence,  still,  if  the 
defendant  could  have  avoided  the  accident  by  proper  precau- 
tion and  skill,  it  was  its  duty  to  do  so. 

Besides,  it  was  a  fact  known  to  the  legislature  at  the  passage 
of  the  statute  supra,  that  a  large  portion  of  the  territory  of 
this  state  was  uninclosed  by  any  fence  or  other  inclosure,  and 
the  cattle  of  the  farmers  of  such  portion  ranged  over  its  na- 
tive forests  for  subsistence ;  and  it  can  not  therefore  be  pre- 
sumed that  the  legislature  intended,  by  the  statute  under  dis- 
cussion, that  the  failure  of  the  owner  of  cattle  to  keep  them 
confined  in  his  inclosure  should  shield  the  railroad  company 
from  all  responsibility,  however  gross  the  conduct  of  its  agent, 
for  killing  them. 

It  is  also  contended  by  the  defendant  that  the  statute  has 
made  no  change  in  the  degree  of  the  defendant's  negligence, 
which  must  still  be  gross,  wanton,  and  willful,  to  subject  it  to 
responsibility.     We  are  of  a  different  opinion. 

An  act  of  the  legislature  of  1856   made  the  Louisville 
Lexington  &  Cincinnati  Railroad  Company  liable  to  the  own- 
ers of  stock  killed  or  injured  by  the  negligence  of  the  com- 
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pany  or  its  agents^  and  this  courts  in  discussing  that  statute^ 
said,  '^  The  law  is  changed  by  this  enactment^  and  a  less  de- 
gree of  negligence  will  make  appellee  responsible  than  is 
required  by  the  rules  of  the  common  law." 

It  must  be  presumed  that  when  the  legislature  passed  the 
law  holding  railroad  companies  and  their  agents  responsible 
for  injury  to  stock,  by  their  carelessness  and  negligence,  it  was 
known  that,  under  the  law  then  existing,  such  companies  were 
only  responsible  for  the  gross  and  wanton  conduct  of  their 
agentg,  and  that  therefore,  by  the  act  supra,  a  modification  of 
the  existing  law  was  intended. 

If  the  legislature  hatl  intended  by  section  4,  chapter  57  of 
the  General  Statutes,  to  make  the  responsibility  of  railroad 
companies  for  injuries  to  stock  only  follow  the  gross  or  wanton 
negligence  of  its  agents,  such  would  have  been  its  language. 

Besides,  carelessness  and  negligence  do  not  mean  either 
gross  or  wanton  carelessness  and  negligence,  and  can  not  be 
distorted  into  such  a  meaning. 

No  doubt  in  considering  the  question  of  the  negligence  of 
the  agents  of  a  railroad  company,  all  their  duties  must  be  con^ 
sidered — their  first  and  higher  duties  to  the  passengers  and 
property  in  their  charge,  and  their  subordinate  duties  to  avoid 
injury  to  live  stock  straying  on  the  rojid  in  front  of  them; 
and  such  agents  and  employes  will  be  guilty  of  actionable 
negligence,  whenever  the  injury  complained  of  is  the  result  of 
their  failure  to  observe  that  care,  vigilance,  and  foresight  that 
ordinarily  prudent  men,  skilled  and  engaged  in  a  like  perilous 
service,  should  or  ought  to  observe ;  and  the  fact  that  the  prop- 
erty injured  was  permitted  to  run  at  large,  will  not  shield  the 
company  from  the  consequences  of  the  failure  of  its  agents  to 
observe  such  care  and  vigilance. 

The  evidence  on  the  question  of  negligence  was  conflicting; 
bat  there  was  evidence  conducing  to  prove  that  appellant's 
agents  and  employes  could,  by  the  use  of  ordinary  vigilance. 
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have  seen  the  appellee's  cattle  when  its  train  of  cars  was  four 
hundred  yards  in  their  rear.  And  whatever  may  have  been 
the  weight  of  the  evidence,  it  was  fully  sufficient  to  support  the 
verdict ;  or,  in  other  words,  the  verdict  was  not  so  flagrantly 
against  the  weight  of  the  evidence  as  to  authorize  the  interfer- 
ence of  this  court. 

If  the  cattle,  by  the  use  of  proper  vigilance,  could  have 
been  discovered  while  the  train  was  three  hundred  and  fifty 
yards  in  their  rear,  and  the  train  could  have  been  stopped 
within  three  hundred  yards  of  the  place  of  such  discovery, 
then  the  cattle  could  have  been  saved,  as  well  as  the  disaster 
to  the  train,  and  there  was  certainly  some  evidence  conducing 
to  this  conclusion. 

We  have  examined  the  instructions  with  care,  and  think 
they  are  as  favorable  to  appellant  as  it  had  a  right  to  ask. 

The  appellant's  counsel  ask  this  court  to  decide  that  the 
destruction  of  the  cattle  by  appellant's  cars  is  not  prima  facie 
evidence  of  the  negligence  of  its  employes.  As  the  statute 
makes  such  destruction  prima  facie  evidence  of  such  careless- 
ness and  negligence,  to  decide  otherwise  would  l)e  to  repeal  the 
statute  by  judicial  construction,  which  this  court  has  neither 
the  power  nor  the  right  to  do. 

As  the  instructions  of  the  court  below  are  in  accord  with 
the  views  expressed  in  this  opinion,  and  as  no  error  to  the 
prejudice  of  appellant  is  perceived^  the  judgment  of  the  lower 
court  is  hereby  affirmed. 
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Case  17— INDICTMENT— February  18. 

Commonwealth  v.  Cain. 

APPEAL  FROM    JEFFERSON    CIRCTTIT    COTTRT. 

1.  The  ooriRT  is  authorized  to  assume  on  demurrer  that  the  offenae 

was  committed  at  the  time  charged  in  the  indictment,  although  the 
Comiaonwealth  would  not  be  confined,  in  the  introduction  of  evi- 
denoe  on  the  trial,  to  the  time  alleged. 

2.  On  the  appeal  of  the  Cobcmonwealth,  in  felony  gases,  any 

raling  of  the  lower  court  may  be  reviewed,  whether  such  ruling  is 
final  or  not,  and  without  reference  to  whether  the  judgment  is  upon 
a  yerdlctor  on  demurrer,  or  whether  it  is  a  bar  to  another  prosecu- 
tion.   (Criminal  Code,  sees.  335,  837.) 

S.  When  the  lower  court  assigns  a  reason  for  sustaining  a  de- 
murrer TO  AN  INDICTICENT,  the  Court  of  Appeals  is  not  limited  to 
the  consideration  of  the  reason  so  assigned,  but  must  determine  for 
itself  whether  the  indictment  is  vicious  for  any  reason. 

It  is  the  indictment^  and  not  the  opinion  of  the  lower  courts  that  must 
determine  whether  the  judgment. on  demurrer  shall  operate  as  a  bar. 

i.  After  the  expiration  or  repeal  of  a  law  no  punishment  can 
BE  inflicted  for  violations  of  that  law,  while  it  was  in  force,  unless 
the  right  to  so  punish  is  provided  for  by  law. 

5.  Offenses  denounced  by  the  charter  of  a  private  corporation 

are  not  puniBhable  under  such  charter  after  its  termination. 

6.  An  officer  of  the  Louisville  Gas  Company  can  not  be  pun- 

ished under  section  24  of  the  act  of  1838,  incorporating  the  com- 
pany, under  an  indictment,  for  embezzling  the  funds  of  the  company^ 
found  after  the  expiration  of  said  act  of  incorporation. 

The  Louiaville  Gas  Company's  charter  of  1838  expired  January 
1, 1869.  In  1878  an  officer  of  the  company  was  indicted  under  see- 
lion  24  of  the  act  of  1838,  for  embezzling  the  funds  of  the  company 
in  1868.  The  judgment  of  the  circuit  court,  sustaining  a  demurrer 
thereto,  and  dismissing  the  indictment,  is  affirmed. 

7.  ''An  act  to  extend  the  charter  of  the  Louimlle  Oas  Company,**  approved 

January  30,  1867,  which  took  effejjt  January  1,  1869,  providing  for 
the  reorganization  of  said  company,  etc.,  did  not  extend  or  continue 
in  force  any  of  the  provisions  of  the  act  of  1838,  incorporating  said 
company,  which,  by  its  own  terms,  expired  January  1,  1869. 

8.  The  title  of  an  act  can  not  be  used  to  extend  or  restrain  the 

positive  provisions  contained  in  the  body  of  the  act 
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When  the  object  expressed  in  the  title  comes  in  conflict  with  the 
provisions  of  the  body  of  an  act  the  title  must  give  way. 

9.   A  PUBLIC  PENALTY  MAY  BE  IMPOSED  FOR  VIOLATING  THE  FBOVI8IOK8 
OF  THE  CHARTER  OF  A  PRIVATE  CORPORATION. 

Section  24  of  the  act  of  1838,  incorporating  the  Louisville  Gaa 
Company,  providing  that  if  any  officer  of  the  company  should  be 
guilty  of  appropriating  any  of  its  funds  to  his  own  use,  he  should 
be  punished  by  confinement  in  the  jail  and  penitentiary  not  less 
than  five  nor  more  than  twenty  years,  was  constitutional. 
10.  A  GENERAL  AND  A  LOCAL  STATUTE  will  both  be  Upheld  and  con- 
strued as  forming  one  consistent  whole,  if  this  can  be  done. 

THOS.  E.  MOSS,  ATTORNEY-GENERAL,  B.  W.  PUKE,  COMMONWEALTH'S 
ATTORNEY,  AND  THOS.  W.  BULLITT  FOR  APPELI^NT. 

1.  The  embezzlement  alleged  in  this  case  has  been  punishable  under 
the  general  laws  at  all  times  since  1864,  unless  embezzlement  from  ^e 
Louisville  Oas  Company  is  excepted  from  the  operation  of  the  geoeral 
law.  (Rev.  Stat.,  sec.  1,  art.  12,  chap.  28;  Act  of  February  9,  1864, 
Myers's  Supp.  201 ;  Act  Adopting  G^n.  Stat.,  sec.  3,  art  1.) 

2.  The  special  law  punishing  embezzlement  from  the  Louisville  Gas 
Company,  section  24  of  *'An  act  to  incorporate  the  Louisville  Gas  and 
Water  Company,"  approved  February  15,  1838,  amended  Acts  1841-42, 
p.  141,  was  not  repealed  by  the  Revised  Statutes,  and  did  not  expire  at 
the  expiration  of  the  thirty  years  from  January  1,  1839,  but  for  the 
purposes  of  this  prosecution  said  section  24  remains  in  force  to  this  day. 

3.  Section  24  of  the  act  of  1838,  providing  for  the  punishment  of 
embezzlement  by  the  officers  of  said  company,  although  embodied  in 
said  act  of  incorporation,  having  been  passed  under  the  old  constitution, 
must  be  regarded,  not  as  part  of  said  act  of  incorporation  and  limited 
with  it  to  thirty  years  from  January  1,  1839,  but  as  a  general  law,  and 
therefore  not  subject  to  said  limitation. 

4.  Said  act  of  1838,  as  amended,  was  continued  in  force  by  ''An  act 
to  extend  the  charter  of  the  Louisville  Gas  Company/*  approved  January 
30,  1867,  and  therefore  if  said  section  24  is  considered  as  port  of  the  act 
of  incorporation,  it  was  continued  in  force,  and  is  still  in  force. 

5.  That  exemption  from  punishment,  after  the  repeal  of  the  statute 
under  which  an  offense  is  committed,  is  founded  upon  the  idea  that  the 
act  having  ceased  to  be  an  offense,  no  good  end  can  be  accomplished  by 
inflicting  punishment,  is  well  expressed  by  Mr.  Justice  Washing;ton  in 
Anonymous,  1  Wash.  C.  C.  R.  89.  (See  also  3  Wharton  on  Crim.  Law, 
sees.  3423  to  3425;  Bishop  on  Statutory  Crimes,  sees.  176,  177,  182,  186.) 

6.  A  law,  temporary  in  its  operation,  may  be  continued  by  suboe- 
quent  enactment,  and,  if  so  continued,  oflenses  committed  during  the 
original  term  may  be  punished  under  it  during  the  extended  terma 
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(Potter's  Dwarris,  158;  Bex  v.  Morgan,  Strange,  1066;  Shipman  v. 
Henbest,  4  Term  Bep.  109;  Ex-parU  Dryden,  5  Term  Bep.  418;  Bishop 
on  Statntory  Crimes,  sec.  181 ;  State  v.  Gamber,  37  Wis.  802 ;  Lande  v. 
Chicago  &  N.  W.  B.  B.  Co.,  Wis. ;  Middleton  v.  N.  J.  B.  B.,  26  N.  J. 
271;  Commonwealth  v.  Gardner,  11  Gray,  441.) 

7.  It  was  competent  for  the  legislature  to  extend  the  corporate 
existence  of  the  gas  company.  (Angell  &  Ames  on  Cor.,  sec.  780;  King 
V.  Paasmore,  3  Term  Bep.  241 ;  Francis  v.  Newell,  3  Term  Bep.  196 ; 
Cholchester  v.  Seaber,  3  Burr.  1870;  Billows  v.  Hallowell,  &c.,  2  Mason's 
C.  C.  B.  45;  People  v.  Marshall,  1  Gilman,  111.  672.) 

BUUB  &  DAVIE  FOR  appellee. 

1.  The  indictment  shows :  Fintf  that  the  alleged  ofiense  was  com- 
mitted while  the  defendant  was  an  officer  of  the  Louisville  Gas  Company ; 
MMMu/,  that  that  company  was  a  corporation,  incorporated  under  an  act 
of  the  Greneral  Assembly  of  the  Commonwealth  of  Kentucky ;  third, 
that  the  said  alleged  offense  was  committed  July  1,  1868 ;  fourth,  that 
the  said  corporation  was  in  existence  in  1868 ;  fifth,  it  further  appears, 
by  the  judicial  knowledge  of  the  court,  that  the  charter  of  said  corpora- 
tion was  the  act  of  1838  (Acts  1838),  by  24th  Section  of  which  a  special 
punishment  was  prescribed  for  embezzlement  by  its  officers,  and  by  the 
first  section  of  which  the  said  corporation  was  to  expire  January  1,  1869. 

The  indictment  then  contains  matter  which  causes  the  court  to 
Judicially  know  that  the  alleged  offense  was  an  offense  against  the  24th 
8e<!tion  of  that  charter,  committed  in  1868,  by  an  officer  of  a  company 
which  ceased  to  exist  January  1,  1869.  These  matters  are  a  legal  de- 
fense or  bar  to  the  prosecution. 

2.  The  charter  of  the  Louisville  Gas  Company  was  not  an  act 
of  a  "general  nature,"  in  the  meaning  of,  and  was  not  repealed  by 
the  act  adopting  the  Bevised  Statutes. 

By  clause  second  of  section  2  of  said  act  adopting  the  Bevised  Stat- 
utes, it  was  further  provided  that  from  any  general  repeal  should  be 
excepted  "  all  statutes  of  a  mere  local  relation  to  any  county,  city,  or 
town,  or  relating  to  the  powers,  privileges,  or  franchises  of  any  corpora' 
thn.*'    (1  Stanton's  Bev.  Stat.  177.) 

The  charter  of  the  Louisville  Gas  Company  having  been  not  only  not 
repealed,  but  specially  excepted  from  repeal,  that  company  continued 
to  exist  after  the  Bevised  Statutes,  just  as  before.  And  it  so  continued 
to  exist  up  to  January  1,  1869,  when  it  expired  by  its  own  limitation. 

The  ofiense  charged  against  John  S.  Cain  is,  that,  as  an  officer  of  the 
company,  he  fraudulently  crmverted  to  his  own  use  its  funds  intrusted 
to  his  care  as  such  officer,  that  is,  that  he  embezzled  its  funds.  And  the 
embezzlement  is  alleged  to  have  occurred  in  July,  1868,  during  the  exist- 
ence of  said  gas  company,  and  before  the  expiration  of  its  charter. 
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Now  had  the  Bevised  Statutes  never  been  passed,  it  is  very  clear  that 
the  offense  would  hkve  been  punishable  under  section  24  of  the  gas  com-  • 
pany's  charter  of  1838. 

It  is  equally  certain  that  no  man  will  be  twice  punished  for  the  same 
offense,  and  that  Cain  could  not  be  imprisoned  for  "  not  less  than  five 
years  nor  more  than  twenty  years''  under  the  charter  of  1838,  and  aUa 
for  "not  less  than  one  nor  more  than  ten  years''  under  the  Bevised 
Statutes. 

The  alleged  embezzlement  wap  an  offense  against  the  one  act,  and  lia- 
ble to  its  punishment,  or  against  the  other  act,  and  liable  to  its  punishment 

If  the  act  for  the  adoption  of  the  Bevised  Statutes  did  not  repeal 
the  charter  of  the  gas  company,  then  it  would  follow  that  the  charter 
must  be  read  as  a  portion  of  the  general  body  of  the  laws  of  the  state, 
along  with  the  Bevised  Statutes,  and  of  equal  dignity  with  them. 

Such  being  the  proper  construction,  an  embezzlement  against  the 
Louisville  Gas  Company  was  impliedly  excepted  from  the  General  Stat- 
ute against  embezzlement,  and  was  left  as  before,  to  be  punished  by  the 
severer  penalty  of  "  five  to  twenty  years  "  imprisonment. 

It  is  very  clear  upon  principle  therefore  that  the  adoption  of  the 
Bevised  Statutes  did  n<9t  affect  the  offense  of  embezzling  from  the 
Louisville  Gas  Company,  but  that  such  offense  remained  punishable  by 
the  terms  of  the  legislative  act  of  1838,  by  imprisonment  from  five  to 
twenty  years.     (6  Coke's  Bep.  19  6;  Wol worth  Co.  v.  Village,  17  Wi*. 
193;  Blain  v.  Bailee,  Ac.,  25  Ind.  165;  Luke  v.  State,  6  Florida,  1»5; 
Magruder  v.  State,  40  Ala.  347 ;   Brown  v.  County  Commissioners, «21 
Pa.  St.  37 ;   Bounds  v.  Wayman  Borough,  81  Pa.  St.  397 ;   Matter  of 
D.  &  H.  Co.,  69  N.  Y,  209;  Matter  of  Commissioners  of  Central  Park, 
50  N.  Y.  497 ;    McFarld  v.  State  Bank,  4  Pike  (Ark.),  410 ;    State  v. 
Clarke,  1  Dutcher  (N.  J.),  54;  State  v.  Branin,  3  Zab.  485;  Bobbins  v. 
State,  8  Ohio  St.  191 ;  Thorpe  v.  Adams's  Law  Bep.,  6  Com.  Pleas,  1 25 ; 
State  V.  Kellogg,  41  Mo.  17;  McBea  v.  Wessell,  6  Iredell  (Law),  153; 
Pearce  v.  Bank,  33  Ala.  702;   Taylor  v.  Shields,  5  Litt  297  ;    Tyler  v. 
Elizabethtown  &  Paducah  B.  B.  Co.,  9  Bush,  521 ;  Nunes  v.  WeUisch. 
12  Bush,  364 ;   Commonwealth  v.  Weller,  14  Bush ;   Elizabethtown  & 
Paducah  B.  B.  Co.  v.  Trustees,  12  Bush,  237.) 

The  mode  of  reconciling  the  two  acts  adopted  in  all  the  fbr^^ing 
cases  was  that  which  should  be  adopted  here — ^to  read  the  latter  act  as^ 
impliedly  excepting  from  its  operation  that  locality  or  corporation 
already  provided  for  by  the  former  act.  (See  sec.  13  of  the  act  vif 
1867  extending  the  charter  of  the  Gas  Co.,  Acts  1867,  vol.  1,  p.  ig^; 
Commonwealth  v.  Kelliber,  12  Allen,  481;  State  v.  Clark,  1  Dutch.  54.  i 

3.  The  alleged  offense  having  been  against  the  act  of  1838,  and  that 
act  having  expired  by  its  own  terms,  January  1,  1869,  there  is  no  law  in 
force,  and  has  been  no  law  in  force  since  January  1, 1869,  under  irblcb 
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that  offen&e  coald  be  punished,  because,  if  committed,  it  was  committed 
against  and  punishable  alone  under  the  gas  company's  charter  of  1838. 
(Commonwealth  v.  Welch,  2  Dana,  331 ;  The  Irresistible,  7  Wheat.  661 ; 
Teaton  ▼.  United  States,  6  Cranch,  281 ;  Schooner  v.  United  States,  6 
Cranch,  329;  United  States  v.  Helen,  6  Cranch,  203;  Stoever  v.  Innel,  1 
Watts,  258;  CJommonwealth  v.  Miller,  11  Pick.  350;  Anonymous,  1  Wash- 
ington C.  C.  Rep.  89;  Hartung  v.  The  People,  22  N.  Y.  96;  Aaron  v. 
8tate,  40  Ala.  307;  Keller  v.  State,  12  Md.  322.) 

4.  The  act  of  1867  (Acts  1867,  vol.  1,  p.  188),  "An  act  to  extend  the 
charter  of  the  Louisville  Gas  Company,"  took  effect  "  at  the  expiration  " 
of  the  charter  of  1838,  January  1,  1869,  created  a  new  gas  company,  and 
did  not  continue  in  force  the  charter  of  1838.  It  is  therefore  clear  that 
the  alleged  ofiense  committed  in  1868  could  not  be  punished  under  the 
new  charter,  which  took  effect  January  1,  1869.  (State  v.  Bonds,  4 
Jong's  Law  Rep.  (N.  C.)  9.) 

5.  The  title  of  the  act  of  1867  is  inaccurate  and  misleading ;  it  con- 
tinued in  existence  the  gas  company,  as  a  new  company,  but  did  not 
continue  in  force  the  act  of  1838.  The  old  company  expired  December 
31,  1868 ;  the  new  company  was  bom  January  1,  1869. 

The  act  of  1838  having  "expired,"  and  the  indictment  having  no 
other  basis  than  that  act  to  rest  on,  the  demurrer  to  it  should  be  sus- 
tained. 

BARNETT  &  NOBLE,  W.  R.  KINNEY,  and  W.  NEH.  WEBB, 

OF    COUNSEL  ON  SAME  SIDE. 

JUDGE  HINES  delivered  the  opinion  of  the  court. 

On  the  12th  of  June^  1878^  an  indictment  was  returned 
against  appellee,  charging  that  on  the  1st  day  of  July,  1868, 
while  cashier  of  the  Louisville  Gas  Company  he  embezzled 
^20,000  of  the  funds  of  that  company. 

To  this  indictment  a  demurrer  was  filed,  and  for  the  pur- 
po^s  of  the  demurrer,  it  was  admitted  of  record  that  the 
offi^nse,  if  any,  was  committed  in  the  year  1868,  and  prior  to 
the  let  of  December  of  that  year.  From  the  judgment  sus- 
taining the  demurrer,  dismissing  the  indictment,  and  discharg- 
ing appellee,  an  appeal  was  taken  to  this  court. 

This  agreement,  as  to  the  time  at  which  the  alleged  offense 
IS  charged  to  have  been  committed,  appears  to  have  been  made 
in  view  of  section  129  of  Criminal  Code,  which  is  as  follows: 
Vol.  XIV.— 35 
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^'The  statement  in  the  indictment,  as  to  the  time  at  which 
the  offense  was  committed,  is  not  material  further  than  as  a 
statement  that  it  was  committed  before  the  time  of  finding  the 
indictment,  unless  the  time  be  a  material  ingredient  in  the 
offense." 

If  there  was  no  law  in  force,  as  concluded  by  the  court 
below,  under  which  appellee  can  be  punished  for  the  offense, 
if  committed  in  1868,  time  is  a  material  ingredient,  and  the 
agreement  was  proper  to  enable  the  court  to  pass  upon  the 
questions  discussed  and  decided,  but  not,  iu  our  opinion,  nec- 
essary to  a  determination  of  the  question  considered.  Without 
the  agreement  the  court  was  authorized  to  assume,  on  demur- 
rer, that  the  offense  had  been  committed  at  the  time  charged 
in  the  indictment,  although  the  Commonwealth  would  not  have 
been  confined,  in  the  introduction  of  evidence  on  the  trial,  to 
the  date  alleged. 

Subsection  5  of  section  165  of  the  same  Code  reads,  **  If 
the  indictment  contain  matter  which  is  a  legal  defense  or  bar 
to  the  prosecution,"  a  demurrer  is  proper. 

Section  169  is  &s  follows:  "If  the  demurrer  be  sustained 
because  the  indictment  contains  matter  which  is  a  legal  de- 
fense or  bar  to  the  indictment,  the  judgment  shall  be  final, 
and  the  defendant  shall  be  discharged  from  any  further  prose- 
cution for  the  offense." 

Section  339  provides  that  "A  judgment  in  favor  of  the  de- 
fendant, which  operates  as  a  bar  to  a  future  prosecution  for  the 
offense,  shall  not  be  reversed  by  the  Court  of  Apj^eals." 

Sections  335  and  337  authorize  an  appeal  on  behalf  of  the 
Commonwealth  even  when  there  can  be  no  reversal,  where  it 
appears  that  it  is  important  to  the  correct  and  uniform  admin- 
istration of  the  criminal  law,  that  this  court  should  pass  upon 
the  questions  presented  on  the  appeal. 

But  it  is  suggested  by  counsel  for  appellee  that  as  the  de- 
murrer was  sustained  because  the  indictment  contains  matter 
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that  is  a  legal  defense  or  bar  to  the  proceedings^  this  court  can 
not  entertain  jurisdiction  for  any  purj)ose.  He  insists  that  the 
power  to  review,  when  the  judgment  of  the  court  below  can 
not  be  reversed,  is  restricted  to  cases  in  which  the  jury  acquits 
on  factji,  or  in  which  the  judgment  is  not  a  bar  to  a  future 
prosecution. 

This  view,  we  think,  is  erroneous.  Sections  335  and  337, 
vken  construed  together,  appear  to  authorize  this  court  to 
review  any  ruling  of  the  court  below  in  felony  cases,  whether 
it  be  final  or  not,  and  without  reference  to  whether  the  judg- 
ment be  upon  a  verdict  of  a  jury  or  whether  it  be  a  bar  tc 
another  prosecution  for  the  same  offense. 

A  novel  question  arises  upon  the  construction  of  sections 
169  and  339.     When  the  court  below  assigns  as  a  reason  for 
sustaining  the  demurrer  that  the  indictment  contains  matter 
Triich  is  a  legal  defense  or  bar,  is  that  finding  conclusive  of 
the  question,  or  must  this  court  determine  for  itself  whether 
the  indictment  is  vicious  for  that  or  any  other  reason  ?     If 
the  inquiry  can  not  be  made  here,  the  judgment  of  the  court 
sustaining  the  demurrer  becomes  final,  and  the  accused  enti- 
tled to  a  discharge,  not  because  the  indictment  contains  matter 
which  is  *'a  legal  defense  or  bar,"  but  because  it  is  so  stated 
in  the  judgment.     Such  a  construction — and  we  gather  from 
brief  of  counsel  it  is  insisted  upon — would  result  in  ousting 
this  court  of  all  jurisdiction  in  felony  cases  when  the  court 
below,  from  mistake  of  law  or  for  other  reasons,  saw  fit  to 
assign  as  ground  for  sustaining  a  demurrer  that  the  indictment 
contained  matter  which  was  a  legal  defense  or  a  bar.     It  is  the 
indictmeDt  and  not  the  opinion  of  the  court  below  that  must 
determine  whether  the  judgment  on  demurrer  shall  operate 
as  a  bar. 

Holding  this  view,  it  is  immaterial  whether  the  position  of 
counsel  for  appellee,  as  to  the  grounds  upon  which  the  judg- 
ment was  based,  be  correct,  or  whether,  as  insisted  by  counsel 
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for  appellant^  the  demurrer  was  sustained  because  the  indict- 
ment ^^  fails  to  state  an  offense."  In  any  event  inquiry  must 
be  made  as  to  the  sufficiency  of ,  the  indictment^  and  the 
judgment  affirmed  or  reversed^  as  may  appear  proper  after 
such  investigation. 

It  is  contended  by  counsel  for  appellee,  and  so  held  in  the 
able  opinion  of  the  court  below,  that  the  law  in  force  against 
the  offense,  at  the  time  it  is  charged  to  have  been  committed, 
had  ceased  to  exist  before  the  finding  of  the  indictment. 

The  Louisville  Gas  and  Water  Company  was  chartered  by 
an  act  of  the  legislature  approved  February  15,  1838,  to  con- 
tinue for  thirty  years  from  the  1st  day  of  January,  1839.  The 
name  of  the  company  was  subsequently  changed  to  The  Louis- 
ville Gas  Company.  Section  24  of  the  original  act  providee 
that,  if  any  officer  of  the  company  should  be  guilty  of  appro- 
priating any  of  its  funds  to  his  own  use,  he  should  be  punished 
by  confinement  in  the  jail  and  penitentiary  not  less  than  five 
nor  more  than  twenty  years. 

On  the  30th  of  January,  1867,  an  act  was  approved  enti- 
tled '^An  act  to  extend  the  charter  of  the  Louisville  Gas  Com- 
pany," "  to  take  effect  at  the  expiration  of  the  present  charter, 
on  the  1st  day  of  January,  1869."  The  fourteenth  section  of 
this  act  provides  that  any  officer  of  the  company  who  shall  ap- 
propriate any  of  the  funds  of  the  company  to  his  own  use  shall 
be  punished  by  confinement  in  the  jail  and  penitentiary  for  not 
less  than  two  nor  more  than  twenty  years. 

At  the  date  of  the  passage  of  the  act  of  1838  there  was  no 
general  law  against  embezzlement,  but  the  Revised  Statute.^, 
adopted  in  1852,  provided  a  punishment  for  embezzlement,  by 
officers  of  corporations,  of  moneys  belonging  to  another,  and 
by  amendment  of  February  9,  1864,  it  was  extended  to  em- 
bezzlement, by  such  an  officer,  of  funds  belonging  to  the 
company.  For  appellant  it  is  contended  that  section  24  of 
the  act  of  1838  was  repealed  by  the  Revised  Statutes. 
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The  second  section  of  the  act  adopting  the  Revised  Statutes 
provides  that  ^^  all  statutes  of  a  general  nature  '^  Qhall  stand 
repealed,  and  subsection  2  of  that  section  exempts  from  the 
repealing  clause  ^^all  statutes  of  mere  local  relation  to  any 
county,  city,  or  town,  or  relating  to  the  powers,  privileges^  or 
franchises  of  any  corporation." 

If  that  portion  of  the  act  of  1838,  fixing  the  penalty  for 
embezzlement  from  the  company,  is  not  a  ''  statute  of  a  gen- 
eral nature,"  it  is  expressly  excepted  out  of  the  body  of  the 
laws  repealed  by  the  Revised  Statutes.  If,  upon  the  other 
hand,  it  is  a  law  of  *'a  general  nature,"  but  has  relation  "to 
the  powers,  privileges,  or  franchises  of  any  corporation/'  it  is 
none  the  less  expressly  excepted  from  repeal. 

It  is  a  familiar  rule  of  construction,  both  in  England  and 
America,  that  a  statute  can  only  be  repealed  by  an  express 
provision  of  a  subsequent  law,  or  by  necessary  implication. 
There  must  be  such  a  positive  repugnancy  between  the  pro- 
visions of  the  statutes  that  they  can  not  stand  together  or  be 
consistently  reconciled.  This  rule  applies  when  both  the  stat- 
utes are  of  a  general  nature.  But  when  one  is  local  in  its 
nature  or  application,  or  relates  to  particular  places  or  per- 
sons, and  the  other  is  general,  they  will  both  be  upheld,  and 
construed  as  forming  one  consistent  whole. 

"A  general  statute  without  negative  words  will*  not  be  con- 
strued so  as  to  repeal  a  previous  statute  which  is  particular  or 
special,  though  the  provisions  in  the  two  may  differ."  (Rounds 
V.  Wayman  Borough,  81  Pa.  St.) 

^'The  general  principle  to  be  applied  to  acts  of  parliament 
is  that  a  general  act  is  not  to  be  construed  to  repeal  a  previous 
particular  act,  unless  there  is  some  express  reference  to  the 
previous  legislation  on  the  subject,  or  unless  the  two  acts  are 
necessarily  inconsistent."  (Thorpe  v.  Adams,  Law  Reports,  6 
Cora.  Pleas,  125.)  To  the  same  effect  is  McRae  v.  Wessell,  6 
Iredell  (Law),  153;  Nunes.  v.  Wellisch,  12  Bush,  364;  Mc- 
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Farland  v.  State  Bank ,  4  Ark.  410  ;*  and  Commonwealth  v. 
Weller,  14  Bush,  218. 

If  not  repealed  by  the  Revised  Statutes  it  is  insisted  that 
section  24  continues  in  force  for  the  punishment  of  offenses 
committed  under  it : 

First.  Because  that  section  forms  no  part  of  the  act  of 
incorporation,  and  is  not  limited  in  time  as  the  life  of  the 
company  is  limited. 

Second.  Because  the  act  of  1867  operates  to  continue  the 
corporate  existence  of  the  company  organized  under  the  act 
of  1838. 

It  is  insisted,  under  the  first  head,  that  the  section  pre- 
scribing a  punishment  for  embezzlement  from  the  company 
should  be  read  as  if  not  embraced  in  the  act  of  incorporation, 
but  as  if  enacted  at  another  time.  When  thus  construed  it  is 
said  that  it  contains  within  itself  no  limitation  of  time^  and 
must  therefore  be  held  to  continue  in  existence  so  long  as 
any  offense,  committed  during  the  life  of  the  company  and 
interdicted  by  that  section,  remains  unpunished.  It  will  not 
be  questioned  that  the  legislature  had  power  to  prescribe  a 
limit  to  its  existence ;  to  say  that  it  should  expire  at  the  time 
to  which  the  corporation  was  limited ;  or,  that  it  should  con- 
tinue indefinitely.  If  that  is  true,  it  is  a  question  simply  of 
legislative  intention.  Relating  exclusively  to  offenses  by 
officers  of  the  company,  constituting  serially  one  of  the  sec- 
tions of  the  charter,  by  the  first  of  which  the  duration  of  the 
corporation  is  prescribed,  the  inference  is  natural  that  sec- 
tion 24  was  not  intended  to  remain  in  force  any  longer  than 
the  other  portions  of  the  charter  of  which  it  was  made  a 
part.  An  intention  to  prolong  its  existence  beyond  the  pe- 
riod of  thirty  years  could  easily  have  been  expressed,  as  it 
doubtless  would  have  been,  if  any  such  intention  had  been 
entertained. 

Waiving  further  consideration  of  this  point :  Does  the  act 
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of  1867  continue  the  corporate  existence  of  the   company 
organized  under  the  act  of  1838? 

This  act  of  incorporation  appears  to  be  complete  in  itself. 
It  is  provided  that  it  shall  ^^  take  effect  on  the  expiration  of 
the  present  charter  on  the  first  day  of  January,  1869."  There 
is  no  intimation  in  the  body  of  the  act  of  an  attempt  to  con- 
tinue in  force  any  section  of  the  act  of  1838.  On  the  contrary, 
provisions  are  made  for  the  organization  of  an  entirely  new 
company,  the  powers,  privileges,  and  franchises  of  which  are 
to  be  found  in  the  act  of  1867,  and  not  to  any  extent  in  the 
act  of  1838.     But  conceding  this  to  be  true,  so  far  as  the 
body  of  the  act  of  1867  is  concerned,  counsel  insist  that  the 
title  of  the  act  "  to  extend  the  charter  of  the  Louisville  Gas 
Company"  alters  the  nature  of  the  act,  and  confines  it  to  the 
purpose  expressed  in  the  title,  without  reference  to  the  body 
of  the  act.    The  title  of  an  act  should  receive  some  consider- 
ation in  its  construction,  but  when  the  object  expressed  in  the 
title  comes  in  conflict  with  the  provisions  of  the  body  of  the 
act,  the  title  must  give  way.  The  constitutional  provision  that 
an  act  shall  relate  to  but  one  subject,  and  that  shall  be  ex- 
pressed in  the  title,  does  not  establish  a  different  rule.    The 
intention  of  the  legislature  is  at  last  to  be  looked  for  in  the 
body  of  the  act.     The  question  is  not  whether  the  legislature 
did  that  which  was  unconstitutional,  but  rather  what  was  the 
intention  of  the  legislature  in  what  it  did.    In  Hadden  v.  The 
Collector,  6  Wallace,  110,  it  is  said,  "At  the  present  day  the 
title  constitutes  a  part  of  the  act,  but  it  is  still  considered 
only  a  formal  part;  it  can  not  be  used  to  extend  or  to  re- 
strain any  positive  provision  contained  in  the  body  of  the  act." 
Unless  the  section  referred  to  was  repealed  by  the  Revised 
Statutes,  instead  of  expiring  by  its  own  terms,  no  right  to  pun- 
ish for  offenses  committed  under  it  was  continued  by  section  23 
of  chapter  21  of  the  Revised  Statutes.     This  provision  of  the 
statutes  is  an  express  recognition  of  the  well-established  rule 
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that  there  can  be  no  punishment  unless  the  law  interdicting 
the  offense  is  in  force  at  the  time  of  trial. 

From  these  considerations  it  appears  that  no  portion  of  the 
act  of  1838  was  repealed  by  the  Revised  Statutes;  that  the 
charter^  including  the  section  punishing  embezzlement,  expired 
on  the  first  day  of  January,  1869;  and  that  no  authority  was 
preserved  to  the  courts  to  punish,  after  its  expiration,  offenses 
committed  during  its  existence. 

Can  any  punishment  be  now  inflicted  ? 

In  Commonwealth  v.  Welch,  2  Dana,  331,  it  is  said :  ''  The 
repeal  of  the  penal  statute  would  leave  the  judiciary  without 
authority  to  render  judgment.  There  must  be  law  to  sustain 
the  judgment,  at  the  time  it  is  rendered.  By  repealing  the 
statute,  which  inflicts  the  penalty,  the  Commonwealth  vir* 
tually  declares  its  will  not  to  punish  under  that  statute.  The 
Commonwealth,  by  her  legislature,  may  define  and  prescribe 
punishments  for  public  wrongs.  By  repealing  the  statute 
which  defines  the  offense  and  announces  the  punishment,  the 
prescribed  rule  is  abrogated,  and  the  citizen  stands  before  the 
judicial  tribunals  as  though  no  such  rule  had  ever  been 
made." 

In  Yeaton  v.  United  States,  5  Cranch,  281,  it  is  said,  "  It 
has  long  been  settled,  on  general  principles,  that  after  the 
expiration  or  repeal  of  a  law  no  penalty  can  be  enforced,  nor 
punishment  inflicted,  for  violations  of  the  law  committed 
while  it  was  in  force." 

The  court.,  in  Commonwealth  v.  Miller,  11  Pick.  350,  opin- 
ion by  Chief  Justice  Shaw,  says:  ^^The  act  can  not  be  pan- 
ished  as  an  offense  at  common  law,  for  that  was  not  in  force 
during  the  existence  of  the  statute;  nor  by  the  statute  of 
1814,  because  it  had  been  repealed  without  any  saving  clause  ; 
nor  by  the  statute  of  1830,  for  the  act  was  done  before  tliat 
statute  was  passed.  No  judgment  can  therefore  be  rendered 
against  the  defendant  on  this  indictment.   .   •  .   If  the  law 
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ceases  to  operate  by  its  own  limitation,  or  by  a  repeal   at 
any  time  before  judgment,  no  judgment  can  be  given.'' 

See  also  1  Washington  C.  C.  R.  89 ;  Hartung  v.  The  Peo- 
ple, 22  N.  Y.  95 ;  and  Stower  v.  Jewel,  1  Watts  (Pa.),  258. 

We  do  not  think  that  section  24  is  unconstitutional,  because 
it  is  of  local  application,  or  applies  alone  to  the  officers  of 
a  particular  corporation.  Without  stopping  to  comment  on 
Budd  V.  State,  3  Humphries,  it  is  sufficient  to  say  that  it  is  in 
conflict  with  the  decided  weight  of  authority,  and  has  never 
been  recognized  in  this  state,  or  attempted  to  be  applied  here, 
either  by  legislative  action  or  judicial  interpretation. 

This  provision  was  intended  to  facilitate  the  objects  and 
to  promote  the  well-being  of  the  corporation.  ^^  It  is  not  a 
Talid  objection  that  the  prohibition  designed  for  the  benefit  of 
the  institution  is  guaranteed  by  a  public  penalty."  (O'Leary 
V.  County,  28  111.  534 ;  Gentile  v.  State,  29  Ind.  409 ;  Kane  v. 
The  People,  £  Wendell,  203;  State  v.  Patton,  4  Iredell 
(Law),  18;  McAunich  v.  Mississippi  Railroad,  20  Iowa ;  State 
V.  Webster,  29  Md. ;  and  Brooks  v.  Hyde,  37  Cal.) 
Therefore  the  judgment  is  affirmed. 
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APPEAL  FROM  JEFFERSON  COMMON  PLEAS  COURT. 

1.  The  SETTER  UP  OF  A  FARO-BANK  caD  Dot  invoke  the  protection  of  the 

statute  made  to  protect  others  against  him  and  his  bank. 

2.  ff  one  who  9eti  up,  or  it  inUrested  in  setting  up,  a  faro-bank,  loses  money  to 

those  who  bet  against  the  bank,  he  can  not  recover  it  back. 
8.  A  case  within  the  letter,  but  not  within  the  spirit,  of  a  remedial  siahde^  is 
not  embraced  by  it. 

This  rule  is  applied  to  the  statute  against  gaming,  in  this  cade, 
wherein  a  party  interested  in  a  faro-bank  sued  another  to  recover 
back  money  won  by  the  latter  at  said  faro-bank. 

W.  R  ABBOTT  for  appellant. 

1.  The  statute  against  gaming  applies  to  all  persons  who  loee  money 
at  any  game.  (Sees.  1,  2,  chap.  47,  Gen.  Stat. ;  sec.  17,  chap.  21,  €ien. 
Stat. ;  Ck>nner  v.  Bagland,  15  B.  Mon.  636 ;  Chambers  v.  Simpson,  1  Mon. 
114;  Statutes  of  New  York,  sees.  8,  14,  art  8,  title  8,*voI.  1,  page  614  ; 
McDougal  V.  Walling,  48  Barb.  370 ;  Meech  v.  Stoner,  19  N.  Y.  27.) 

W.  R.  KINNEY  FOR  appellee. 

1.  The  statute  makes  no  provision  for  the  recovery  of  money  bet  by 
agents,  or  for  the  recovery  of  money  furnished  another  for  betting  par> 
poses,  as  in  this  case. 

JUDGE  COFEB  delivered  the  opinion  of  the  ooubt. 

Thompson  bet  against  the  bank,  and  the  special  findings 
and  Brown's  reply  show  that  Brown  had  put  his  money  in  to 
stock  the  bank,  and  was  interested  to  that  extent  in  it. 

The  case  presented  then  is  this.  Can  one  who  sets  up,  or  is 
interested  in  setting  up,  a  faro-bank,  and  who  loses  money  to 
those  who  bet  against  the  bank,  recover  it  back  ? 

The  language  of  the  statute  is,  '^  If  any  person  shall  looe  to 
another"  he  may  recover  it  back,  but  when  the  evil  which  led 
to  the  passage  of  the  act  is  considered,  it  is  evident  that  the  leg- 
islature did  not  intend  to  embrace  within  its  protection  those 
who  engage  in  gaming  by  means  of  contrivances  whicb  &i>e  only 
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used  by  those  who  make  gaming  a  business.  Faro-banks  have^ 
since  the  earliest  days  of  our  state  government^  been  the  sub- 
jects of  the  severest  legislative  denunciation ;  and  the  constant 
effort  has  been  to  protect  the  community  against  those  who  set 
np  and  operate  them,  and  this  object  would  be  to  some  extent 
defeated  by  allowing  them  to  recover  money  lost,  when  from 
an  unexpected  and  unusual  turn  of  fortune  they  are  losers. 

Since  the  act  of  1804  (M.  &  B.  756)  tables  and  contriv- 
ances commonly  used  in  gaming  have  been  outlaw^ed  in  this 
state,  as  far  as  was  in  the  power  of  the  legislature,  and  it  would 
be  strange  indeed  if,  while  denouncing  penalties  of  the  severest 
character  and  providing  the  most  summary  proceedings  both 
against  those  using  or  having  them  in  i>ossession,  and  against 
the  contrivances  themselves,  the  legislature  intended  to  extend 
to  snch  pei-sons  the  benefit  of  a  statute  made  to  protect  the 
public  against  them.  This  appellant  stands  convicted  on  this 
record  of  a  high  misdemeanor  in  setting  up  a  faro-bank,  and 
yet  he  seeks  to  invoke  the  protection  of  a  statute  made  to 
protect  others  against  him  and  his  bank. 

It  is  a  familiar  rule  that  a  case  within  the  letter  but  not 
within  the  spirit  of  a  remedial  statute  is  not  embraced  by  it. 
The  courts  will  look  beyond  the  letter  to  the  legislative  pur- 
pose and  intent,  and  will  not,  by  a  blind  adherence  to  the 
letter,  permit  a  law  to  become  the  shelter  of  those  it  was 
intended  to  punish,  nor  to  be  used  to  encourage  practices  it 
W3S  made  to  suppress. 

By  the  conunon  law  ecclesiastical  corporations  might  let 
as  long  leases  as  they  thought  proper.  The  mischief  w^as  that 
they  let  long  leases  to  the  impoverishment  of  their  successors. 
To  remedy  this  mischief  it  was  provided  by  statute  (13 
Elizabeth,  chap.  10)  that  all  leases  by  ecclesiastical  bodies  for 
a  longer  term  than  three  lives  or  twenty-one  years  should  be 
void.  But  in  construing  that  statute  it  was  held  that  leases, 
though  for  a  longer  term  if  made  by  a  bishop,  were  not  void 
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during  his  continuance  in  his  fee,  or  if  made  by  a  dean  or 
chapter,  were  not  void  during  the  continuance  of  the  dean, 
for  the  act  was  made  for  the  benefit  of  the  successor.  (Tom- 
iin's  Law  Dictionary,  title  "Statutes;'*  Co.  Lit.  46.) 

So  here  the  statute  does  not  apply  to  one  who  sets  up  or 
exhibits  a  faro-bank  for  gaming,  for  it  was  enacted  for  the 
protection  of  the  community  against  gamblers  and  to  suppress 
gaming,  and  not  for  their  protection  and  encouragement. 

Wherefore  the  judgment  is  affirmed. 


Cases  19,  20— PETITION  ORDINARY— Feb.  18. 

Butler,  &c.  v.  Church  of  The  Immaculate 

Conception. 

Highland,  &c.  v.  Same. 

appeal  fbom  campbell  cibcuit  court. 

1.  Right  to  eequibe  plaintiff  to  sweab  to  his  petitiok  ib  waited 
BY  ANSWER — after  having  thiu  waived  his  right,  defendant  can  not 
regain  it,  by  withdrawing  his  answer.  ' 

J.  R  HALLAM  for  appellants. 

1.  An  objection  to  a  pleading  for  want  of  verification  ib  eflsentially 
in  the  nature  of  a  plea  in  abatement,  and  is  waived  if  not  taken  ad  van* 
tage  of  before  response  filed.    (Meador  v.  Turpin,  4  Met.  93.) 

2.  Plaintiff  was  entitled  to  have  time,  until  the  calling  of  the  cause 
for  trial,  to  verify  his  petition.    (Civil  Code,  sec.  137.) 

8.  The  cause  of  action  being  founded  on  a  written  contiBct  filed 
with  the  petition,  the  court  below  erred  in  requiring  a  Terification. 
(Civil  Code,  sec.  116,  subsec.  3.) 

R  W.  NELSON  FOR  appellee. 

1.  The  withdrawal  of  the  answer  left  the  case  as  if  no  answer  had 
been  filed. 
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An  objection  for  want  of,  or  defect  in,  verification  may  be  made 
at  any  time  until  after  the  commencement  of  the  trial.  (Ciyil  Ckxie, 
8ec&  137,  138.) 

JUDGE  ELLIOTT  delxyered  the  opinion  op  the  ooubt. 

These  suits  sought  a  recovery  against  appellee  for  moneys 
borrowed  of  the  plaintiffs  in  its  name  by  its  agent  P.  Guil- 
foyle.  The  amounts  deposited  were  evidenced  by  a  writing, 
executed  by  Guilfoyle,  and  by  it  a  promise  is  made  to  return 
the  money  on  demand  of  the  plaintiffs,  with  six  per  cent  in- 
terest. The  writing  is  filed,  but  as  it  is  not  the  foundation  of 
the  action,  it  is  not  such  a  writing  as  dispenses  with  an  affida- 
vit to  plaintiffs'  petition. 

Plaintiffs  filed  their  ^uits,  not  having  sworn  to  their  peti- 
tions, and  the  defendant,  after  it  had  filed  its  demurrer,  and  it 
had  been  overruled,  and  it  had  filed  its  answer,  was  permitted 
to  withdraw  it,  and  then  on  its  motion  a  rule  was  awarded 
against  appellants  to  swear  to  their  petitions,  and  their  failure 
to  do  so  was  punished  by  a  dismissal  of  their  suits. 

This  ruling  of  the  court  was  erroneous.  This  court  has  de- 
cided substantially  that  afler  answer  filed  by  the  defendant  it  is 
too  late  to  insist  that  the  plaintiff  shall  swear  to  his  pleading, 
becaose  by  the  failure  to  make  the  question  till  afler  answer 
the  defendant  has  waived  his  right  to  make  it. 

In  this  case  the  defendant  had  not  only  demurred  to  the 
plaintiffs'  petitions,  but  had  answered  to  the  merits  of  their 
claims.  The  plea  that  plaintiff  has  not  sworn  to  his  petition 
IB  in  the  nature  of  a  plea  in  abatement,  which  at  the  common 
law  could  never  be  insisted  on  unless  aptly  relied  on  before 
an  answer  was  put  in  to  the  merits  of  the  controversy. 

Wherefore  the  judgments  are  reversed,  and  each  of  these 
cases,  which  were  heard  together,  is  remanded  for  further 
proceedings  consistent  with  this  opinion. 
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Casb  21— petition  ordinary— Feb.  18. 

Hart  V.  Grigsby. 

APPEAL  FROM  BOYLE  CIRCUIT  DOUBT. 

1.  A  MARRIED  WOMAN  EMPOWERED  TO  CONTRACT,  EfC.,  AS  A  FEME  SOLE, 

is  bound  upon  any  contract  she  may  make  under  the  power,  and  is 
subject  to  all  the  remedies  to  which  she  would  have  been  subject  if 
unmarried. 

2.  A  married  woman  empowered  to  contract,  etc.,  as  a  feme  sole,  as  provided 

for  in  the  act  of  February  14,  1866  (Myers's  Supp.  728),  may  bind 
herself  as  the  surety  of  a  third  person. 

8.  A  judgment  empowering  a  married  woman  to  contract,  etc.,  as  a  feme  sole, 
rendered  by  a  court  of  chancery  jurisdiction,  when  attacked  collat- 
erally, will  not  be  held  to  be  void  because  the  record  fails  to  show  by 
averment  or  proof  that  the  petitioners  were  residents  of  the  county 
in  which  the  proceedings  were  had  (Jacob's  adm'r  v.  L.  &  N.  R.  R. 
Co.,  10  Bush,  267 ;  Newcomb  v.  Newcomb,  18  Bush,  644),  or  because 
the  affidavit  proving  the  publication  of  the  notice  was  defective. 

4.  BiU  when  the  publication  of  notice,  in  the  manner  and  for  the  time 
required  by  the  statute,  was  a  prerequinie  of  juriadictian,  as  in  this 
case,  and  there  is  in  the  record  what  purports  to  be  a  copy  of  the 
notice  published,  and  evidence  of  the  form  of  the  notice  and  the 
number  of  times  it  was  published  in  the  newspaper,  this  must  be 
taken  to  be  the  only  notice  published ;  and  the  court  can  not  pre- 
sume, in  aid  of  jurisdiction,  that  it  was  published  a  greater  number 
of  times  than  was  stated  in  the  affidavit,  or  that  any  other  notice 
wad  given. 

6.  Notice  of  the  filing  of  the  petition  and  object  thereof  re- 
quired by  the  statute,  in  proceedings  to  empower  a  married  woman 
to  contract,  etc.,  as  a  feme  sole,  may  be  published  over  the  names  of 
the  petitioners  or  over  the  name  of  the  clerk  of  the  court. 

Proof  by  affidavit  or  deposition  that  the  notice  had  been  published  in 
every  issue  of  the  newspaper  designated  by  the  court  during  ten 
consecutive  days  is  sufficient. 

Proof  that  the  notice  had  seven  weekly  insertions  was  sufficient  in 
this  case,  as  it  was  necessarily  published  in  each  issue  for  ten  con- 
secutive days  between  the  filing  of  the  petition  and  the  date  of 
the  affidavit  proving  the  publication. 

6.  A  defective  affidavit,  proving  the  publication  of  (he  notice  required  by  the 
statute,  being  presented,  accepted,  acted  on  by  the  court,  filed  with 
the  papers,  and  referred  to  in  the  judgment,  did  not  render  the 
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judgment  void,  although  the  court  may  have  erred  in  receiving  such 
defective  affidavit  as  evidence. 

Tke  affidaoU  was  cU/ective  in  this  case  in  that  it  did  not  show  that 
the  person,  before  whom  it  purported  to  have  been  sworn  to,  was  an 
officer  authorized  to  administer  an  oath,  or  that  he  administered  the 
oath  in  the  county  or  district  of  which  he  was  an  officer. 

M,  C.  JOHNSON  AND  PORTER  &  WALLACE  for  appellant. 

1.  The  Lincoln  Circuit  Court  being  a  court  of  general  jurisdiction, 
aod  having  jurisdiction  of  the  subject-matter  and  of  the  parties  in  tl:e 
proceedings  of  Grigsby  and  wife,  to  have  her  empowered  to  contract, 
etc.,  88  a  feme  sole,  the  validity  of  the  judgment  of  that  court  can  not 
be  questioned  in  a  collateral  proceeding,  even  though  there  may  have 
been  errors  in  the  pnK'«eding8,  unless  the  want  of  jurisdiction  appears 
affirmatively  in  the  record.  (Myers's  Supp.  728;  Newcomb's  ex'r,  &c. 
y.  Newcomb,  13  Bush,  568;  Voorhees  v.  Bank  of  U.  S.,  10  Peters,  472; 
4  Bibb,  86;  34  Cal.  391 ;  Am.  Law  Cases,  638;  Thompson  v.  Tolmie, 
2  Peters,  157;  1  Smith's  Lea.  Ca.,  6  ed.  120;  7  Iowa,  330;  3  Iowa,  125.) 

2.  As  soon  as  the  petition  was  filed  jurisdiction  attached.  (Porter  v. 
Purdy,  29  N.  Y.  (2  Tiffany),  111 ;  Betts  v.  Bagley,  12  Pick.  672.) 

8.  When  a  court  has  jurisdiction  it  has  a  right  to  decide  every  ques- 
tion that  arises  in  the  cause.  (Elliott  v.  Peirsol,  1  Peters,  340;  2  Peters, 
169;  Shawhan  v.  Loffer,  24  Iowa,  217;  Thornton,  &c.  v.  McGrath,  &c., 
IDuv.  35L) 

4.  The  notice  designating  the  court  was  sufficient.  (Willis,  &c,  v. 
Vallette,  4  Met.  190;  Wade  on  Law  of  Notice,  sees.  1195,  1295,  1066; 
Brown  V.  State,  8  Heiskill  (Tenn.),  871;  Schwacker  v.  Riley,  2  Dillon, 
127;  Kellogg  v.  Carrico,  47  Mo.  157;  Kerr  v.  Hitt,  75  111.  51;  Cincin- 
nati V.  Becket,  26  Ohio  St.  49;  Hardin,  325;  Bailey  v.  Commonwealth, 
11  Buah,  688;  2  M.  &  B.  Dig.  124,  1439,  1552;  Gen.  Stat.  734,  sec.  13.) 

5.  More  than  one  insertion,  in  the  newspaper,  of  the  notice,  was  not 
necessary.     (Andrews  v.  The  O.  &  M.  R.  R.  Co.,  14  Ind.  169.) 

6.  It  was  competent  to  prove  that  the  notice  had  been  published  and 
proved  as  required  by  the  statute. 

7.  The  proceedings  can  not  be  held  to  be  void  as  to  the  parties  who 
filed  the  petition  and  obtained  the  relief  and  judgment  they  prayed  for. 
(Brownfield  v.  Dyer,  7  Bush,  505;  Stevenson  v.  Miller,  2  Litt.  306;  New- 
comb's  ex'r,  Ac.  v.  Newcomb,  Ac,  13  Bush,  566 ;  Dyckman  v.  Mayor, 
&c.,  5  N.  Y.  434;  McNamara  on  Nullities,  pp.  9,  10.) 

W.  B.  KINKE.\D,  STEVENSON  &  O'HARA,  and  A.  DUVALL 

FOR  APPELLEE. 

1.  As  a  proceeding  under  the  act  of  February  14,  1866,  authorizing  a 
court  to  empower  a  married  woman  to  contract,  etc.,  as  a  feme  sole,  the 


544  BUSH'S  REPORTS.  [vol.  xiy. 

Hart  y.  Grlgsby. 

judgment. of  the  Idnooln  Circuit  Court  bo  empowering  appellee  is  Toid 
on  its  face  for  want  of  juruMiiction.  (Cooper  y.  Reynolds  10  WalL  808; 
Freeman  on  Judgments,  sees.  118,  119;  120;  1  Smith's  Leading  Cases, 
816;  Galpin  y.  Page,  18  Wall.  366;  Long  v.  Montgomery,  6  Bush,  895; 
Burdock  v.  Bloom,  1  Hill.  141 ;  Newcomb's  ez'rs,  &c.  v.  Newcomb,  18 
Bush,  544.) 

2.  Proceedings  under  special  statutory  authority  stand  on  the  same 
footing  with  courts  of  limited  and  inferior  jurisdiction,  and  are  invalid 
unless  the  authority  on  which  they  are  founded  has  been  strictly  pur- 
sued. (Denning  v.  Cowen,  11  Wend.  647;  Williamson  v.  Berry,  8  How. 
495 ;  Striker  v.  Kelly,  7  Hill,  11 ;  in  matter  of  Fkt  Bush  Avenue,  1  Barb. 
158;  Embury  v.  Conner,  8  Com.  511.) 

8.  Wherever  a  court  of  general  jurisdiction,  acting  pro  hoc  vice,  under 
a  special,  limited,  and  statutory  jurisdiction,  fails  to  disclose  on  the  face 
of  the  record  the  facts  on  which  its  jurisdiction  rests,  the  judgment  ia 
void.  (Morse  v.  Presby,  5  Foster,  302;  Christie  v.  Unwin,  3  Perry  Sl 
Dawson,  208;  Jacobs's  adm'r  v.  L.  &  N.  R.  R.  Co.,  10  Bush,  267.) 

4.  The  judgment  of  theXincoln  Circuit  Court  was  void — 

1.  Because  it  does  not  appear  that  Grigsby  and  wife  were  residents 
of  Lincoln  County  or  of  this  state. 

2.  Because  the  record  exhibits  no  proof  of  the  publication  of  the 
**  notice  of  the  filing  of  the  petition  and  the  object  thereof,"  as  required 
by  the  statute.  (Noyes  v.  Butler,  6  Barb.  617;  Lowry  v.  Cody,  4  Vt. 
506 ;  Gray  v.  Larrimore,  4  Sawyer,  647 ;  Miller  v.  Hall,  8  Mon.  243 ;  4 
Mon.  544;  Mason  v.  Rogers,  4  Litt.  877;  Green's  heirs  v.  Breckenridge, 
4  Mon.  546;  Blight's  heirs  v.  Banks,  6  Mon.  205;  Brownfield  v.  Dyer,  7 
Bush,  505;  Coger  v.  Coger,  2  Dana,  270;  Burdock  .v.  Bloom,  1  Hill,  141.) 

5.  The  statute  being  in  derogation  of  the  common  law,  it  most  be 
shown  that  its  provisions  have  been  strictly  complied  with.  (Scorpion 
S.  M.  Co.  V.  Marsanox,  10  Nev.  870  ;  Lickens  v.  McCormick,  89  Wis.  313 ; 
Mitchell  V.  Bond,  11  Bush,  615.) 

As  to  what  the  notice  should  contain,  see  Wade  on  Notice,  see  1056 ; 
Brownfield  v.  Dyer,  7  Bush,  505;  Milam  v.  Thomasson,  7  Mon.  824;  Wa- 
terbury  v.  Darier,  7  Conn.  162;  Galpin  v.  Page,  18  Wall.  871 ;  Miller  t. 
Hall  &  Hanks,  8  Mon.  242;  Jordan  v.  Gibbon,  12  Cal.  100;  Ricbardmn 
V.  Richardson,  12  Cal.  149;  McMurvin  v.  Whelan,  27  Cal.  300;  Roberts 
V.  Stowers,  7  Bush.  295 ;  Sharp  v.  Spear,  4  Hill,  76-86. 

6.  Mrs.  Grigsby  is  not  estopped  by  the  judgment  of  the  Lincoln 
Circuit  Court.     (Blight's  heirs  v.  Banks,  6  Mon.  195.) 

Plaintiff  or  defendant  may  show  the  want  of  jurisdiction  in  any  sab- 
sequent  proceedings  in  which  the  judgment  is  pleaded  or  given  in  evi- 
dence against  either.  (Reading  v.  Price,  3  J.  J.  Mar.  61 ;  Briscoe  v.  Ste- 
phens, 2  Bing.  213;  Bigelowon  Estoppel,  448;  Falmouth  Bridge  Cb.  ▼, 
Tibbatts,  16  B.  Mon.  637;  Curd  v.  Dodds,  6  Bush,  681 ;  Robinson  v. 
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inwn,  11  Bush,  174;  Dmry  v.  Foster,  2  Wall.  24;  Kane  Co.  v.  Har- 
rington, 50  HI.  232;  Miles  v.  LeiDgerman,  24  Ind.  385;  C!oon  y.  Smith, 
3  Hill,  147;  Dabargne  v.  Cress,  71  111.  380;  Liverpool  Aasociation  v.  Far- 
eh«8t,9  Exch.  422;  Cannam  v.  Farmer,  3  Exch.  698 ;  Wright  v.  Leonard, 
11 C.  B.  (N.  S.)  258 ;  City  of  Covington  v.  Powell,  2  Met  226 ;  Loan 
Attoci&tion  v.  Topeka,  20  Wall.  655.) 

7.  The  act  of  February  14,  1866,  has  reference  only  to  the  personal 
estate  of  the  wife.  (Art.  4,  chap.  47  Bev.  Stat.)  Said  act  was  not 
intended  to  enlarge  the  powers  of  the  wife  to  bind  herself  generally. 
(Wooster  v.  Northrop,  5  Wis.  256 ;  Conway  v.  Smith,  13  Wis.  131 ;  Todd 
T.  Lee,  15  Wis.  380.) 

The  powers  conferred  by  the  act  of  1866  may  be  conferred  by  deed. 
(Hackett  &  Callaghan  v.  Metcalfe,  6  Bosh,  354.) 

JUDGE  COFER  delivered  the  opinion  of  the  oouet. 

The  appellant  instituted  this  action  at  law  in  the  Boyle 
Circuit  Court  against  J.  L.  Ward  and  the  appellee^  Susan  P. 
Grigsby,  on  a  note  for  $2,853.78,  dated  February  16, 1871,  and 
dae  twelve  months  after  date. 

It  appears,  on  the  face  of  the  note,  that  Mrs.  Grigsby  is 
ODJy  the  surety  of  Ward,  and  she  answered  that,  at  the  time 
of  its  execution,  she  was  a  married  woman,  and  relied  upon 
her  coverture  in  bar  of  the  action. 

The  appellant  replied,  that  before  the  execution  of  the 
note,  upon  the  joint  petition  of  her  husband  and  herself,  Mrs. 
Grigsby  was  empowered,  by  a  judgment  of  the  Circuit  Court 
of  Lincoln  County,  where  they  then  resided,  to  make  contracts, 
to  sue  and  be  sued,  and  to  trade  in  her  own  name  as  a  feme  sole. 

To  this  Mrs.  Grigsby  rejoined  that  the  supposed  judgment 
was  void,  because  certain  enumerated  steps,  deemed  necessary 
to  confer  on  the  court  jurisdiction  to  render  the  judgment, 
bad  not  been  taken.  To  this  there  was  a  surrejoinder  con- 
taining a  traverse  of  the  new  matter  alleged  in  the  rejoinder. 

The  law  and  facts  were  heard  by  the  court,  and  judgment 
was  rendered  dismissing  the  action.  From  that  judgment 
this  appeal  is  prosecuted. 

The  proceedings  and  judgment  referred  to  in  the  pleadings 
Vol.  XIV.— 36 
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were  had  and  rendered  under  an  act  entitled  ''An  act  to  amend 
chapter  47,  Revised  Statutes,  section  16,  title  husband  and 
wife,"  approved  February  14, 1866  (Myers's  Supp.  728),  which 
reads  as  follows : 

''  Sec.  1.  That  on  the  joint  petition  of  husband  and  wife, 
filed  in  a  court  having  chancery  jurisdiction  within  the  county 
of  their  residence  in  tliis  state,  and  on  satisfactory  evidence, 
the  judge  may  make  an  order  or  decree  to  empower  the  wife 
to  use,  enjoy,  sell,  and  convey,  for  her  own  benefit,  any  prop- 
erty she  may  own  or  acquire,  free  from  the  claim  or  debts  of 
her  husband;  or  to  mai^e  contracts,  sue  and  be  sued,  as  Vifeme 
sole;  or  to  trade  in  her  own  name;  or  to  dispose  of  her  prop- 
erty, by  will  or  deed ;  either  one  or  more,  or  all  of  the  powers 
herein  enumerated,  may  be  granted ;  but  in  all  cases  the  wife's 
property  shall  be  liable  to  her  debts,  contracts,  and  liabilities ; 
and  before  making  any  such  order  or  decree,  the  court  shall 
be  satisfied  that  the  application  is  not  made  by  either  husband 
or  wife  with  intent  to  cheat,  hinder,  or  delay  the  creditors  of 
the  husband,  and  that  no  creditor  of  the  husband  will  be 
injured  by  making  any  such  order  or  decree. 

''  Sec.  2.  The  court  shall  not  have  jurisdiction  to  make 
any  such  order  or  decree,  as  provided  in  the  first  section, 
until  notice  of  the  filing  of  the  petition  and  object  thereof 
shall  be  published  at  least  ten  days,  in  a  newspaper  designated 
by  the  court,  and  a  copy  of  the  notice  and  proof  of  publica- 
tion shall  be  filed  in  the  action;  and  any  creditor  of  the 
husband  shall  have  the  right  to  be  made  a  party  to  said 
action,  and  contest  the  making  of  a  decree  or  order  therein, 
as  herein  provided." 

It  is  contended  for  the  appellee : 

1.  That  the  judgment  of  the  Lincoln  Circuit  Court  is  void 
for  want  of  jurisdiction  in  that  court. 

2.  That  she  is  not  estopped  to  set  up  the  invalidity  of  the 
judgment  or  to  plead  her  coverture  in  defense  of  the  action. 
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3.  That  if  the  proceedings  were  regular  and  the  judgment 
is  valid,  it  gave  her  no  power  to  bind  herself  as  the  mere 
surety  of  a  third  person : 
These  questions  will  be  disposed  of  in  their  order. 
Two  defects  are  pointed  out,  either  of  which,  it  is  claimed, 
renders  the  judgment  void.     They  are : 

First.  That  it  nowhere  appears  upon  the  record,  by  aver- 
ment or  proof,  that  Grigsby  and  wife  were  residents  of  Lincoln 
at  any  time  during  the  pendency  of  the  proceedings  in  the 
circuit  court  of  that  county. 

Second.  That  the  record  exhibits  no  proof  of  the  publica- 
tion of  notice  of  the  filing  of  the  petition  and  object  thereof 
in  the  newspaper  designated  by  the  court. 

The  Lincoln  Circuit  Court  was  a  court  having  chancery 
jurisdiction,  and  its  jurisdiction  of  proceedings  by  residents 
of  the  county  under  the  act  8upra  was  exclusive,  and  the  case 
therefore  falls  within  the  principles  announced  in  Jacobs's 
admV  V.  L.  &  N.  R.  R.  Co.,  10  Bush,  267,  and  in  Newcomb 
V.  Newcomb,  13  Bush^  544.  In  the  latter  case  it  was  said 
that  "  In  regard  to  judgments  of  courts  of  general  jurisdiction 
within  the  state,  the  same  presumptions  must  be  indulged  in, 
whether  the  judgment  or  proceedings  follow  the  common  law, 
or  are  regulated  by  statute,  unless  the  statute  prescribes  a  dif- 
ferent rule  for  determining  the  validity  of  the  judgment.'^ 

The  statute  regulating  the  granting  of  letters  of  adminis- 
tration provides  that  "  When  any  person  shall  die  intestate, 
that  court  shall  have  jurisdiction  to  grant  administration  on 
his  estate,  that  would  have  had  jurisdiction  to  grant  a  certifi- 
cate of  the  probate  of  his  will,  had  he  died  testate,"  and  the 
statute  regulating  the  probate  of  wills  provides  that  the  county 
court  of  the  county  of  the  testator's  residence  shall  have  juris- 
diction to  probate  his  will ;  and  in  the  former  case  it  was  held 
that  the  order  granting  administration  was  not  void  because 
it  did  not  show  that  the  decedent  was  at  his  death  a  resident 
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of  the  county  where  letters  of  administration  were  granted, 
but  it  would  be  presumed,  until  the  contrary  was  shown,  that 
the  court  had  jurisdiction. 

These  cases  must  be  deemed  conclusive  of  the  question 
under  consideration,  and  we  pass  to  the  second  objection. 

The  court  directed  the  necessary  notice  to  be  published  in 
the  Kentucky  Advocate.  What  purports  to  be  a  copy  of  the 
notice  published  is  found  on  file  in  the  clerk's  oiEce  of  the 
Lincoln  Circuit  Court  with  the  papers  of  the  case.  The  notice 
is  over  the  names  of  Grigsby  and  his  wife,  and  has  ap])ended 
to  it  what  purports  to  be  the  affidavit  of  James  R  Marrs, 
and  to  have  been  sworn  to  by  him  before  "  R.  P.  Jacobs." 
The  affidavit  states  that  the  affiant  'Ms  the  publisher  of  the 
Kentucky  Advocate  newspaper,  .  .  .  and  that  the  notice 
has  had  seven  weekly  insertions  in  said  newspaper.'^ 

There  is  nothing  on  the  paper  to  indicate  that  R.  P.  Jacobs 
was  an  officer  having  authority  to  administer  an  oath,  nor  is 
there  any  thing  to  show  where  the  oath  was  administered ;  and 
it  is  contended  that  there  was  therefore  no  evidence  before  the 
court  that  the  notice  had  beeti  published  at  all,  and  it  is  also 
contended  that  the  notice  was  not  shown,  even  by  the  state- 
ment of  Marrs,  to  have  been  published  for  the  length  of  time 
required  by  the  statute. 

The  judgment  recites  that  ''The  cause  having  been  heard 
upon  petition,  exhibits,  etc.,  and  the  notice  of  the  filing  of  the 
petition  and  the  objects  thereof,  heretofore  ordered  to  be  made 
in  the  Kentucky  Advocate,  having  been  filed  with  the  affida- 
vit of  the  editor  of  said  paper  that  said  notice  had  been  pub- 
lished in  said  paper  as  required  by  law,  and  there  being  no 
objections  filed  against  the  prayer  of  the  petition,  it  is  there- 
fore now  adjudged  that  the  petitioner,  Susan  P.  Grigsby,  be 
and  she  is  hereby  decreed  and  empowered  to  use  and  enjoy^ 
sell  and  convey,  for  her  own  benefit,  any  property  she  may  own 
or  acquire,  free  from  the  claim  or  debts  of  her  husband ;  to 
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make  oontractSy  to  sue  and  be  sued  as  a  /eme  sok^  to  trade  in 
her  own  name,  and  to  dispose  of  her  property  by  will  or  deed." 
The  supposed  affidavit  of  Marrs  was  presented  by  the  ap- 
pellee and  her  husband  as  evidence  of  the  publication  of  the 
notice  in  the  manner  therein  stated,  and  the  court  accepted  it 
as  evidence  of  that  fact,  and  proceeded  to  render  judgment 
The  statute  does  not  declare  in  what  form  evidence  of  the  pub- 
lication shall  be  presented,  except  that  the  requirement,  that  a 
oop7  of  the  notice  and  proof  of  publication  shall  be  filed  in  the 
action,  implies  that  the  proof  shall  be  in  writing,  but  whether 
Id  the  form  of  an  affidavit  or  a  deposition  is  not  declared. 

Both  are  recognized  legal  modes  of  making  proof,  and 
either  must  be  deemed  sufficient  after  it  has  been  accepted  and 
acted  on  by  the  court. 

That  it  does  not  appear  in  the  affidavit  that  R.  P.  Jacobs 
was  an  officer  authorized  to  administer  an  oath,  and  if  he  was, 
that  he  administered  the  oath  within  the  county  or  district  of 
which  he  was  an  officer,  are  questions  which  can  not  be  raised, 
collaterally  in  this  case.  The  paper  was  presented  as  evi- 
dence of  a  fact  the  statute  required  should  be  proved.  It  pur- 
ported to  be  legal  evidence,  and  the  court  accepted  and  acted 
on  it  as  such,  and  caused  it  to  be  filed  with  the  papers  in  the 
cause,  and  referred  to  it  in  the  judgment.  The  court  may  have 
erred  in  receiving  it  as  evidence,  but  the  judgment  is  not,  on 
that  account,  void.  * 

But  the  publication  of  notice  in  the  manner  and  for  the 
time  required  by  the  statute  was  a  prerequisite  of  jurisdiction. 
And  there  being  in  the  record  what  purports  to  be  a  copy  of 
the  notice  published,  and  evidence  of  the  form  of  the  notice 
and  the  number  of  times  it  was  published  in  the  newspaper, 
this  must  be  taken  to  be  the  only  notice  published;  and  we 
can  not  presume  in  aid  of  the  jurisdiction  that  any  other  notice 
was  given,  or  that  this  one  was  published  a  greater  number  of 
times  than  is  stated  in  the  affidavit. 
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It  is  only  when  the  records  of  superior  courts  of  general 
jurisdiction  are  silent  as  to  jurisdictional  &ct8,  that  the  aid  of 
presumptions  can  be  invoked. 

Presumptions  are  only  indulged  to  supply  the  absence  of 
evidence  or  averments  respecting  the  facts  presumed.  When 
therefore  the  record  states  the  evidence  of  a  jurisdictional  fact 
it  will  be  understood  to  speak  the  truth  on  that  point,  and  it 
will  not  be  presumed  that  there  was  other  or  different  evidence 
or  that  the  fact  was  otherwise  than  as  shown  by  the  evidence. 
(Galpin  v.  Page,  18  Wall.  366.) 

The  notice  shows  that  it  was  published  over  the  names  of 
the  petitioners;  that  the  year  was  not  stated;  and  that  it  did 
not  state  when  the  court  would  be  asked  to  make  the  judgment 
sought. 

The  statute  does  not  provide  in  whose  name  the  notice 
shall  be  given,  and  it  is  therefore  not  material,  provided  it 
be  so  given  as  to  furnish,  to  those  who  may  read  it,  the  infor- 
mation the  notice  was  designed  to  impart.  The  object  was  to 
inform  any  one  who  had  a  right  and  might  desire  to  oppose 
the  granting  of  the  prayer  of  the  petition,  that  such  a  petition 
had  been  filed,  and  where  he  might  find  it,  and  was  as  well 
accomplished  by  a  notice  over  the  name  of  the  petitioners  as 
over  the  name  of  the  clerk  or  of  a  commissioner  appointed 
for  the  purpose. 

The  petition  wa&  filed  on  the  23d  day  of  October,  1867, 
and  the  order  of  publication  was  made  on  the  same  day ;  the 
notice  states  that  the  petition  had  been  filed,  and  the  affidavit 
of  Marrs  is  dated  December  9,  1867,  and  was  sworn  to  on  the 
same  day,  which  shows  that  the  publication  was  made  between 
the  first  and  last  of  these  dates.  The  statute  required  at  least 
ten  days'  notice  before  the  judgment  could  be  rendered ;  all 
persons  interested  must  be  taken  to  have  known  this  provision 
of  the  statute,  and  when  the  terms,  regular  and  special,  of  the 
Lincoln  Circuit  Court  were  held,  and  must  be  taken  to  have 
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had  sufficient  notice  that  the  petitioners  would  be  entitled  to 
move  the  courts  at  its  January  term^  to  make  the  order^  and 
were  bound  to  appear  at  that  term  and  make  any  objections 
they  had  to  make — if  sufficient  notice  was  given  before  that 
time — and  they  were  bound  to  know  whether  the  length  of 
notice  required  had  been  given  or  not. 

The  affidavit  shows  that  the  notice  had  seven  weekly  in- 
sertions in  the  newspaper  in  which  it  was  ordered  to  be  pub- 
lished. Learned  counsel  for  the  appellee  contend  that  this 
was  not  sufficient.  In  this  we  can  not  concur.  The  require- 
ment is  that  it ''  shall  be  published  at  leojst  ten  days  in  a  news- 
pajjer  designated  by  the  court.'* 

Appellee's  counsel  contend  that  when  such  a  notice  is  pub- 
lished in  a  weekly  paper  it  must  be  published  for  ten  succes- 
sive weeks^  while  one  of  the  counsel  for  the  appellant  contends 
that  it  must  be  published  in  every  issue  of  the  designated 
paper  during  the  ten  days  succeeding  the  first  insertion,  and 
another  that  a  single  insertion  made  ten  days  before  the  judg- 
ment is  entered  is  sufficient. 

In  Andrews  v.  Railroad  Co.,  14  Ind.  169,  the  Supreme 
Court  of  Indiana  held  that  when  a  statute  required  sixty 
days'  notice  by  publication  in  a  newspaper,  a  single  publica- 
tion sixty  days  prior  to  the  time  when  the  act  was  to  be  per- 
formed was  sufficient — "  that  the  notice  began  to  operate  from 
the  time  it  was  given." 

In  Hoboken  v.  Gear,  3  Butcher,  265,  the  Supreme  Court  of 
New  Jersey  held  that  when  a  municipal  charter  required  every 
ordinance  to  be  published  for  the  space  of  twenty  days  in  at 
least  one  newspaper  before  it  should  go  into  effect,  it  would 
be  clearly  sufficient  if  it  be  published  in  each  number  of 
the  paper  issued  within  twenty  days,  and  that  twenty  days 
after  a  single  insertion  the  ordinance  would  probably  go  into 
effect. 

We  are  satisfied  that  publication  in  every  issue  of  a  paper 
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during  ten  consecutive  days  from  the  first  insertion  is  suffi- 
cient; and  as  there  could  not  have  been  seven  insertions  in  a 
weekly  paper  between  the  date  of  the  order  of  publication  and 
the  date  of  Marr's  affidavit  without  a  publication  in  each  issue 
for  a  period  of  at  least  ten  successive  days^  we  need  not  de- 
cide whether  a  single  insertion  would  have  been  sufficient. 

We  must  therefore  hold  that  the  notice  was  sufficiently 
published,  and  consequently  that  the  Lincoln  Circuit  Court 
had  jurisdiction,  and  that  the  judgment  conferred  on  Mrs. 
Grigsby  all  the  powers  authorized  by  the  statute  to  be  con- 
ferred, and  which  the  judgment  purports  to  confer;  and  it  is 
therefore  unnecessary  to  consider  the  question  whether,  having 
joined  with  her  husband  in  seeking  and  obtaining  the  judg- 
ment, she  would  now  be  allowed  to  set  up  its  invalidity  in 
order  to  avoid  contracts  entered  into  with  third  persons  who 
may  have  relied  upon  it,  and  dealt  with  her  on  the  faith  of  it. 

The  only  remaining  question  then  is  whether,  notwithstand- 
ing her  coverture,  the  statute  and  judgment  pursuant  to  its 
provisions  conferred  upon  her  power  to  bind  herself  person- 
ally as  the  mere  surety  of  a  third  person. 

When  this  case  was  argued  we  felt  a  strong  desire  to 
find  that  the  words  of  the  statute  would  admit  of  some  con- 
struction that  would  limit  the  power  of  married  women,  acting 
under  its  provisions,  to  bind  themselves  or  their  estates  to  such 
contracts  as  relate  to  their  estates,  or  to  some  business  carried 
on  by  them,  or  in  any  event  to  such  as  they  might  enter  into 
as  principals,  and  from  which  it  is  at  least  possible  they  may 
derive  some  benefit.  But  after  a  thorough  examination,  and 
careful  consideration  of  the  language  of  the  statute  and  the 
law  in  respect  to  the  powers  of  married  women  to  bind  their 
separate  estates,  as  established  by  the  decisions  of  this  court 
prior  to  the  enactment  of  the  Revised  Statutes,  we  have  been 
unable  to  discover  any  tenable  ground  upon  which  to  base 
such  a  construction. 
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The  language  of  the  statute  is,  that  the  wife  may  be  em- 
powered "  to  use,  enjoy,  sell,  and  convey,  for  her  own,  benefit, 
any  property  she  may  own  or  acquire,  free  from  the  claim  or 
debts  of  her  husband ;  or  to  make  contracts ;  sue  and  be  sued 
as  a  /erne  «o2e,  or  to  trade  in  her  own  name ;  or  dispose  of  her 
property,  by  will  or  deed ;  either  one  or  more,  or  all  of  the 
powers  herein  enumerated,  may  be  granted." 

The  words  "  for  her  own  benefit "  can  not  be  consistently 
held  to  limit  her  power  to  make  sales  of  her  property  to  such 
sales  as  are  in  fact  beneficial  to  her.  The  obvious  meaning  is 
that  the  sales  shall  be  for  her  benefit  as  contradistinguished  from 
the  benefit  of  her  husband  or  his  creditors,  and  to  secure  the 
proceeds  to  her,  and  not  to  limit  the  exercise  of  the  powers 
conferred  upon  her. 

Nor  do  we  find  a  legislative  policy  in  respect  to  the  rights, 
powers,  and  liabilities  of  married  women  sufficiently  stable 
and  well  defined,  and  having  such  bearing  as  to  justify  us  in 
assuming  that  the  legislature  only  intended  to  give  power  to 
make  such  contracts,  as  relate  to  the  estate  or  business  of  the 
feme,  or  in  which  she  is  principal,  or  from  which  she  may  de- 
rive some  pecuniary  benefit. 

On  the  contrary,  so  far  as  our  legislation  upon  this  most 
important  subject  has  been  sufficiently  consistent  to  indi- 
cate a  settled  legislative  policy,  it  indicates  that  policy  to 
be  to  enlarge  the  rights  of  married  women  in  respect  to 
their  property,  and  to  increase  their  power  to  charge  and  to 
sell   it. 

It  would  be  a  needless  consumption  of  time  to  enumerate 
the  different  statutes  which  lead  to  this  conclusion,  or  to  dis- 
cuss their  various  provisions.  The  language  of  the  statute 
under  which  Mrs.  Grigsby  was  empowered  to  contract  leaves 
little  for  construction.  It  declared  in  terms  that  she  might 
be  empowered  to  make  contracts  as  a  feme  sole.  That  power 
conferred  upon  her  by  a  valid  judgment  of  the  Lincoln 
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Circuit  Court.  Without  the  statute  she  had  no  power  to 
make  a  contract  valid  for  any  purpose  except  to  charge  any 
separate  estate  she  might  own.  The  sole  object  of  so  much 
of  the  statute  as  confers  power  to  make  contracts  as  a  feme 
9ole  was  to  remove  the  disability  of  coverture.  Unless  it 
means  that,  it  means  nothing. 

Power  "to  make  contracts''  ex  vi  termini  includes  power  to 
make  any  lawful  contract.  That  the  power  is  conferred  upon 
a  married  woman  can  not  be  made  a  ground  for  restricting  its 
scope.  All  idea  of  such  restriction  is  excluded  by  the  words 
"a8afem£  sole"  As  to  the  powers  conferred  her  disabilities 
are  swept  away.  In  their  exercise  she  has  all  the  powers  she 
would  have  possessed,  without  the  statute,  had  she  been  un- 
married. 

Power  to  make  a  contract  necessarily  subjects  the  person 
possessing, the  power  to  the  obligations  legally  incident  to  the 
contract  made  in  the  exercise  of  the  power;  and  a  married 
woman  authorized  by  statute  to  contract  as  a  feme  sole  is 
bound  as  a  /erne  sole  upon  any  contract  she  may  make  under 
the  power,  and  is  subject  to  all  the  remedies  to  which  she 
would  have  been  subject  if  unmarried. 

By  the  common  law  the  contracts  of  married  women  for 
the  payment  of  money  were  void,  and  were  only  valid  in 
equity  as  charges  upon  what  was  technically  called  separate 
estate. 

The  law  would  not  enforce  such  contracts,  because  it  did 
not  recognize  the  power  of  the  feme  to  make  them;  but  when 
the  law  has  expressly  authorized  them  to  make  contracts  as  if 
sole,  then  it  can  no  longer  withhold  its  aid  in  enforcing  such 
contracts.  The  ground  upon  which  its  refusal  has  been  here- 
tofore based  is  swept  away. 

The  law  judge  can  no  longer  say  this  person  had  no  legal 
capacity  to  make  a  contract.  The  law  itself  expressly  declares 
she  has,  and  having  legal  capacity  to  contract,  she  is  legally 
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liable  on  any  contract  for  the  payment  of  money  on  which 
she  would  be  liable  if  she  were  unmarried. 

Wherefore  the  judgment  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  not  inconsistent  with  this 
opinion. 


Cases  22, 28— PETITIONS  EQUITY— Feb.  19. 

John  Ferguson,  jr.,  Assignee  v.  Northern  Bank 

of  Kentucky. 
Same  v.  Louisville  City  National  Bank. 

APPEALS  FROM  LOUISVILLE  CHANCERY  COURT. 

1.  Warehouse- RECEIPTS  are  "negotiable  and  transferable  by 

INDOBSEBIENT  in  blank  or  by  special  indorsement,  and  with  like 
liability  as  bills  of  exchange."    (Act  of  March  6,  1869.) 

2.  J%e  receipt  of  a  warehouMman,  for  his  own  or  the  goods  of  his  consignor , 

if  pledged  by  the  owner  for  the  loan  of  money  or  for  the  purposes 
of  trade,  is  a  symbolic  delivery  of  the  property  it  purports  to  rep 
reaent,  sufficient  to  create  a  pledge,  and  is  equivalent  to  an  actual 
delivery  if  there  is  an  actual  sale,  so  as  to  protect  the  vendee  against 
the  claims  of  creditors  and  purchasers. 

3.  ne  wcurehoiute-receipt  must  designate  by  some  mark  the  particular  prop- 

erty embraced  therein,  in  order  to  pass  the  title,  to  such  property, 
to  the  holder  of  the  receipt. 

When  the  article  or  property  represented  by  a  warehouse-receipt 
is  a  part  of  a  larger  bulk  or  mass  of  articles  of  the  same  descrip- 
tion or  brand,  and  requires  separation  in  order  to  ascertain  what  is 
embraced  by  the  receipt,  no  title  passes  to  the  holder  of  the  receipt 
until  the  separation  is  had. 

Warehouse-receipts,  one  for  3,600  hams  weighing  50,400  pounds, 
marked  "  Krauth,  Ferguson  &  Co.  Eclipse,"  and  another  for  8,260 
lutms  of  the  same  brand,  did  not  pass  title  to  any  of  the  hams, 
from  the  owners,  to  the  holders  of  the  receipts,  in  this  case,  because 
many  thousand  hams  of  the  same  brand  were  in  the  warehouse,  and 
the  hams  referred  to  in  the  receipts  were  not  separated,  set  apart,  or 
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marked  ao  as  to  distingnish  them  from  those  not  embraced  in  the 
receipts,  or  so  as  to  designate  what  particular  hams  were  embraced 
in  each  receipt 

4.  A  SALE  OF  A  SPECIFIC  CHATTEL  PASSES  THE  BIGHT  OF  FROPERTT  TO 

THE  VENDEE  WITHOUT  DEUVERT  OF  FoesESSiOK,  and  he  may  main- 
tain an  action  to  recover  the  possession,  but  if  it  is  capable  of  de- 
livery, the  possession  must  accompany  the  title  to  make  the  sale 
effectual  as  to  creditors,  etc. 

6.  The  assiokee  of  a  warehouseilan  ib  not  estopped  from  denying 
that  receipts,  issued  by  such  warehouseman,  passed  the  title  to  the 
property  named  therein  to  the  holders  thereof. 

6.  JJie  (ungnee  of  a  toarehouteman,  who  itaued  ineffectual  warehouse-receipts, 
is  not  personally  liable,  to  the  holders  of  such  receipts,  for  the  con- 
version of  the  property  named  in  such  ineffectual  receipts. 

The  holders  of  such  ineffectual  receipts,  having  no  claim  upon 
the  property  named  therein,  because  it  was  not  separated  from  other 
property  of  the  same  brand,  have  a  claim  against  the  assets  of  the 
warehouseman  in  the  hands  of  the  assignee,  but  not  against  the 
assignee  personally. 

WILLIAM  LINDSAY,  BARR,  GOODLOE  &  HUMPHREY,  ahd 
BARNETT  &  NOBLE  foe  appellant  John  Fesgubok,  jr., 
absignee,  etc. 

1.  The  warehouse-receipts  are  invalid — 

Because  a  sale  or  pledge  of  a  quantity  of  goods,  to  be  separated  from 
a  larger  mass,  passes  no  title  and  confers  no  lien  without  and  until 
separation.  (Campbell  v.  Mersey  Docks,  108  E.  C.  L.  412;  Aldridge  v. 
Johnson,  7  Ellis  A  B.  885;  Austen  v.  Craven,  4  Taunton,  647;  Riggs  v. 
Minett,  11  East.  210;  White  v.  Wilkes,  6  Taunton,  176;  Shepley  v. 
Davis,  5  Taunton,  617 ;  Busk  v.  Davis,  2  M.  &  S.  398 ;  Waldo  v.  Belcher. 
11  Ire.  609;  Hunter  v.  Hutchinson,  7  Barr,  141;  Golder  v.  Ogden,  15 
Pa.  St.  528 ;  Hahn  v.  Fredericks,  30  Mich.  228 ;  Wood  v.  McGee,  7 
Ohio,  466;  Scudder  v.  Worster,  11  Cush.  574;  Elgee  Cotton  Case,  22 
Wall.  192;  Benjamin  on  Sales,  214;  Parsons  on  Con.  527;  Chitty  on 
Con.  375 ;  2  Addison  on  Con.,  sees.  565,  566 ;  Brown  v.  Long  &  Childs,  2 
Duv, ;  Moss  v.  Meshew,  8  Bush  ;  Newcomb,  Buchanan  &  Co.  v.  Cabell, 
10  Bush ;  May  v.  Hoaglan,  9  Bush,  182 ;  Crawford  v.  Smith,  7  Dana ; 
Jennings  v.  Flanagan,  5  Dana.) 

2.  If  the  above  proposition  is  not  true  of  such  articles  as  wheat,  oil, 
bags  of  meal,  etc.,  where  the  constituent  particles  that  go  to  make  up 
the  mass  are  alike,  it  is  still  true  of  hams,  which  difier  in  size,  weighty 
and  value.  (Kimberly  v.  Patchin,  19  N.  Y.  382 ;  Chapman  v.  Shep- 
herd, 39  Conn.  413.) 

3.  A  court  of  equity  will  not  specifically  enforce  such  contracts,  they 
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being  aa  invalid  to  paas  an  equitable  as  a  legal  title,  and  for  the  same 
reason,  viz.  want  of  definitenees  in  the  subject-matter.  (See  authorities 
aboye  cited  and  Maulden  v.  Armistead,  18  Ala.  510;  Gray  v.  Dayis, 
3  J.  J.  Mar.  383 ;  Reed  y.  Homback,  4  J.  J.  Mar.  377 ;  Scudder  y.  Wors- 
ted 11  Gush.  581.) 

4.  Hie  doctrine  of  estoppel  has  no  place  in  this  case,  because  none 
of  the  parties  acted  on  the  representations  of  any  body,  and  were  not  de- 
ceived in  any  way,  and  because  estoppel  could  not  under  the  circum- 
stances of  this  case,  confer  any  right  to  or  lien  upon  any  particular 
goods.  (Knights  y.  Wiffen,  L.  R.  5  Q.  B.  661 ;  Scudder  y.*  Worster,  11 
Gush.  574.) 

5.  Where  any  thing  is  to  be  done  by  the  vendor  or  vendee  to  the 
property  intended  to  be  sold  or  pledged,  for  the  purpose  of  identifying; 
that  property,  no  title  passes  or  lien  is  created  until  such  thing  is  done. 
(Benjamin  on  Sales,  sec.  352 ;  Scudder  v.  Worster,  11  Cush.  573 ;  Waldo 
y.  Belcher,  11  Ired.  609 ;  Golder  v.  Ogden,  15  Pa.  St.  528 ;  Morrison 
y.  Dingley,  63  Maine,  553 ;  Cundiff  v.  Harrison,  6  Ex.  903 ;  Wood  v. 
McGee,  7  Ohio,  466;  Campbell  v.  Mersey  Docks,  14  C.  B.  (N.  S.)  412; 
108  Eng.  Com.  Law  Rep. ;  Gardiner  v.  Suydam,  Selden,  362 ;  Barrett  v. 
Goddard,  3  Mason,  111;  Hunter  v.  Hutchinson,  7  Barr,  140;  Arnold  v. 
Delano,  4  Cush.  40 ;  2  Kent's  Com.  496,  468 ;  1  Parsons  on  Con.  527 ; 
Chitty  on  Con.  375,  376.) 

BABRET  A  BROWN  for  appellee  Nobthebn  Bank  of  Kentucky. 

1.  The  warehouse  statute  of  1869  makes  a  negotiated  warehouse-re- 
ceipt a  bill  of  exchange,  chaises  on  the  parties  like  liabilities,  and  gives 
to  the  holder  like  remedies.    When  negotiated  it  becomes  a  bill  of 
exchange  payable  in  the  goods  described,  and  for  this  reason  it  must 
follow  that  the  warehouseman  is  concluded  in  all  that  concludes  an  ao- 
oeptor;  and  as  an  acceptor  is  concluded  as  to  funds  in  his  hands,  so  the 
warehouseman  is  concluded  in  the  proposition,  that  he  has  in  his  posses- 
sion the  goods  described  in  the  warehouse-receipt.    (Greenbanm  Bros. 
A  Co.  y.  Megibben,  10  Bush,  419.)    It  follows  that  John  Ferguson,  jr., 
as  assignee,  as  to  the  hams  described  in  appellee's  receipt,  occupies  the 
po6ition  of  the  firm  of  Krauth,  Ferguson  &  Co.,  and  is  estopped  by  the 
receipt  from  denying  appellee's  right  to  and  property  in  the  hams  de- 
scribed and  represented  by  the  receipt.    (Knights  v.  Wiffen,  5  Queen's 
Bench,  660;  Wordley  v.  Coventry,  2  Hurlston  &  Coultman,  164;  Hawes 
V.  Watson,  2  Bam.  &  Cress.  9;  McNeil  v.  Hill,  1  Woolworth  C.  C.  Rep. 
96;  Bigelow  on  Estoppel,  471,  472;  Scudder  v.  Worster,  11  Cush.  581.) 

2.  The  warehouse-receipt  passed  the  title  to  the  8,250  hams,  although 
they  lay  in  bulk  as  part  of  over  24,000  hams,  each  marked  with  the 
flame  brand.    Actual  segregation  was  not  requisite  to  a  good  delivery. 
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The  law  itself,  permitting  a  symbolic  delivery,  perfects  it.  (Kimberly 
V.  Patchin,  19  N.  Y.  330.) 

The  states  in  which  the  rule  prevails  that  manual  segregation  is  not 
essential  to  a  good  delivery  by  warehouse-receipt  are — 

New  Forife—Kimberly  v.  Patchin,  19  N,  Y.  830 ;  Morgan  v.  Gregg, 
46  Barb.  186;  Rodie  v.  Wade,  47  Barb.  53;  Russell  v.  Carrington,  42  N. 
Y.  118;  Lobdell  v.^towell,  61  N.  Y.  75;  Foot  v.  Marsh,  61  N.  Y.  288; 
Channon  v.  Lusk,  2  Lansing,  215;  Sun.  Mu.  Ins.  Co.  v.  Sale,  3  Rob- 
ertson, 602. 

Co/i/omia—Horr  v.  Barker,  6  Cal.  489 ;  Horr  v.  Barker,  8  Cal.  603 ; 
Smith  V.  Friend,  15  Cal.  124. 

Virginia — Pleasants  v.  Pendleton,  6  Ran.  473. 

i^tonrfa— Watts  v.  Hendry,  13  Florida,  623. 

Michigan — Fiquet  v.  Allison,  12  Michigan. 

Maine — Waldron  v.  Chase,  37  Maine,  414 ;  Warren  v.  Milliken,  67 
Maine,  97 ;  Morrison  v.  Dingley,  63  Maine,  663. 

fFwconwn— Young  v.  Miles,  20  Wis.  616 ;  Young  v.  Miles,  23  Wis.  643. 

Connecticut — Chapman  v.  Shepard,  39  Conn.  413. 

Massachusetts — Gardner  v.  Dutch,  9  Mass.  407 ;  Cushing,  &c.  v.  Breed, 
&c.,  14  Allen,  376;  Hall,  &c.  v.  Boston  &  W.  R.  R,  14  Allen.  439. 

Illinois— D&le  v.  Olmstead,  36  111.  150;  Dale  v.  Olmstead,  41  111.  344; 
Seckel  v.  Scott,  66  111.  108;  Cool  v.  Phillips,  Ac,  66  111.  217. 

Federal  Courts — Hamilton  v.  National  Bank,  &c.,  3  Dillen  Cir.  Ct. 
234;  Rahilly  v.  Wilson,  3  Dillen  Cir.  Ct.  420;  McNeil  v.  Hill,  1  Wol- 
worth  Cir.  Ct.  96. 

Under  the  warehouse  act  of  1869  the  warehouse-receipt,  issued  and 
delivered,  operates  not  properly  as  a  pledge,  but  really  as  a  condi- 
tional sale. 

ST.  JOHN  BOYLE  for  appellee  The  Louisville  City  Nationai* 
Bank. 

Brief  not  in  the  record. 

Note.— This  case  was  argued  with  Washington  Butcher's  Sons  v. 
Krauth,  Ferguson  &  Co.  and  Sawyer,  Wallace  &  Co.  v.  Taggart,  reported 
in  this  volume  post, 

CHIEF  JUSTICE  PRYOR  delivered  the  opnaoN  of  the  coubt. 

On  the  29th  of  May,  in  the  year  1876,  Krauth,  Ferguson 
&  Co.,  pork-packers  in  the  city  of  Louisville,  becoming  much 
embarrassed,  made  a  conveyance  or  assignment,  in  trust  to 
John  Ferguson,  jr.,  of  all  the  firm  property  for  the  benefit 
of  their  creditors. 

At  the  date  of  the  assignment  this  firm  was  in  the  pos- 
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session  of  a  large  quantity  of  bacon,  consisting  of  hams, 
shoulders,  and  middlings,  in  their  warehouse  in  the  city  of 
Louisville,  that  was  taken  possession  of  by  the  assignee  and 
sold  with  a  view  of  applying  the  proceeds  to  the  payment 
of  the  firm  liabilities. 

After  the  assignment  and  sale  of  this  property,  in  a  litiga- 
tion originating  with  the  creditors  of  the  firm  and  the  assignee, 
the  present  appellees,  the  Louisville  City  National  Bank  and 
the  Northern  Bank  of  Kentucky,  filed  their  petitions  in  the 
Louisville  Chancery  Court,  asserting  claim  to  several  thousand 
of  the  sugar-cured  hams  that  had  been  sold  by  the  assignee, 
and  sought  to  make  him  liable  for  their  value. 

The  appellees  claim  to  have  derived  the  title  and  possession 
of  these  hams  by  virtue  of  certain  warehouse-receipts  executed 
by  the  firm  of  Krauth,  Ferguson  &  Co.  prior  to  the  date  of  the 
assignment. 

The  firm  of  Krauth,  Ferguson  &  Co.  was  indebted  to  the 
Louisville  City  National  Bank  in  the  sum  of  J5,000,  upon 
which  John  Ferguson,  jr.,  was  the  indorser,  and  when  the 
note  matured  it  was  renewed  by  a  note  for  a  like  amount 
($6,000),  with  the  name  of  John  Ferguson,  jr.,  omitted,  and  a 
warehouse-receipt  executed  to  the  bank  for  thirty-six  hundred 
sugar-cured  canvassed  haras,  and  accepted  as  collateral  security 
for  the  $6,000  note.    The  warehouse-receipt  reads  as  follows : 

"  Kbatjth,  Ferguson  &  Co., 

"PORK-P ACKERS  AND  PROVISION  DEALERS, 

"  Louisville,  Ky.,  May  24,  1876. 
"  Received  of  the  Ijouisville  City  National  Bank  thirty-six 
hnndred  sugar-cured  canvassed  hams,  weighing  fifty  thousand 
four  hundred  pounds,  on  storage  in  our  pork  -  house,  which 
we  will  deliver  on  return  of  this  receipt  properly  indorsed. 
These  hams  are  to  be  packed  on  delivery  without  cost,  and 
are  marked  *  Krauth,  Ferguson  &  Co.   Eclipse/ 

"  Krauth,  Ferguson  &  Co." 
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The  claim  of  the  Northern  Badk  of  Kentucky,  another 
appellee,  originated  in  this  manner:  One  J.  V.  CowliDg,  in 
April,  1876,  wanting  a  loan  of  money  from  the  bank,  and  no 
doubt  for  the  use  of  Krauth,  Ferguson  &  Co.,  obtained  a  loan 
of  $11,500  on  his  own  credit,  the  bank  taking  as  a  collateral^ 
with  Cowling's  indorsement,  a  warehouse-receipt  that  had  been 
executed  to  him  by  the  firm  of  Krauth,  Ferguson  &  Co.,  and 

reading  as  follows: 

"  Louisville,  Ky.,  April  29, 1876. 
"Received  of  J.  V.  Cowling,  jr.,  on  storage  at  our  pork- 
house,  eighty-two  hundred  and  fifty  sugar-cured  hams  (8250), 
marked  as  per  margin,  and  which  we  will  deliver  on  return 
of  this  receipt  to  us  properly  indorsed.  These  hams  are  to 
be  packed  on  delivery  without  cost,  and  are  to  be  insured  by 
J.  V.  Cowling,  jr.     The  above  hams  are  marked  ^Kraath^ 

Ferguson  &  Co.  Eclipse.* 

"  Krauth,  Ferguson  &  Co/' 

These  appellees  allege  that  the  assignee,  John  Ferguson,  jr., 
not  only  took  possession  of  and  sold  the  hog-product  belong- 
ing to  the  firm  of  Krauth,  Ferguson  &  Co.,  but  sold  the  hams, 
the  title  and  possession  of  which  were  vested  in  them  by  virtue 
of  the  warehouse-receipts;  that  he  knew  of  their  claim,  and 
upon  demand  made  refused  to  deliver  the  hams,  and  has  sold 
and  converted  them  to  his  own  use. 

Although  the  claims  of  the  two  appellees  are  distinct,  there 
can  be  no  difference  in  their  legal  or  equitable  rights  on  the 
facts  of  this  record,  and  therefore  the  two  cases  will  be  con- 
sidered together. 

The  assignee  (appellant)  resists  the  recovery  against  him 
in  his  individual  right  on  the  ground,  that  neither  Cowling 
nor  the  Louisville  City  National  Bank  owned  any  hams  in  the 
warehouse  of  Krauth,  Ferguson  &  Co.,  or  that  no  hams  be- 
longing to  them  were  in  the  possession  of  that  firm  at  the  date 
of  the  assignment.     That  Krauth,  Ferguson  &  Co.,  prior  to 
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and  at  the  date  of  the  assignment,  were  the  owners  of  a  large 
number  of  hams,  all  stored  in  their  warehouse,  and  for  the 
purpose  of  obtaining  a  loan  of  the  sums  of  money,  alleged  to 
have  been  loaned  by  the  appellees,  the  warehouse-receipts  were 
executed  and  delivered  in  the  name  of  the  firm  by  one  of  its 
members.  That  there  were  many  thousand  hams  in  the  build- 
ing, having  upon  them  the  same  trade-mark, "  Krauth,  Fergu- 
son &  Co.  Eclipse,"  at  the  time  the  receipts  were  executed  and 
delivered,  of  different  weights  and  value,  and  that  no  hams  had 
been  separated,  set  apart,  or  marked  in  any  way  so  as  to  distin- 
guish the  one  from  the  other,  or  to  enable  him,  as  assignee,  or 
the  appellees  to  know  or  designate  what  hams  were  embraced 
by  the  warehouse-receipts.  That  finding  the  hams  in  this  con- 
dition, and  in  the  actual  possession  of  the  firm,  and  all  the  con- 
tents of  the  warehouse  having  been  assigned  to  him  for  the  ben- 
fit  of  the  firm  creditors,  he  took  possession,  sold  them,  and  holds 
the  proceeds  to  be  applied  to  the  payment  of  the  firm  debts. 

The  material  statements  contained  in  the  answer  are  sus- 
tained by  the  evidence,  and  the  question  presented  is,  what 
title  or  interest,  if  any,  did  the  appellees  acquire  in  the  hams 
by  virtue  of  the  warehouse-receipts.  The  statute,  enacted  and 
approved  March  6,  1869,  expressly  authorizes  a  warehouseman 
to  give  to  the  person  from  whom  he  receives  the  produce,  mer- 
chandise, etc.,  a  receipt  for  the  same,  and  that  "  such  receipts 
shall  be  negotiable  and  transferable  by  indorsement  in  blank 
or  by  special  indorsement,  and  with  like  liability  as  bills  of 
exchange  now  are,  and  with  like  remedy  thereon."  The  ware- 
houseman may  also  execute  a  receipt  on  his  own  goods  for 
money  loaned,  etc.,  and  in  either  instance,  whether  the  prop- 
erty of  the  warehouseman  or  his  consignor,  if  the  receipt  is 
delivered  or  pledged  by  the  owner  for  the  loan  of  money  or 
the  purposes  of  trade,  it  is  a  symbolic  delivery  of  the  property 
the  receipt  purports  to  represent,  sufficient  to  create  a  pledge, 
and  is  equivalent  to  an  actual  delivery,  if  there  is  an  absolute 
Vol.  XIV.— 37 
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sale,  SO  as  to  protect  the  vendee  against  the  claims  of  creditors 
and  purchasers.  The  validity  of  the  warehouse-receipts,  how- 
ever, is  not  questioned,  or  their  effect  when  negotiated  or 
indorsed.  The  framers  of  this  statute  seem  to  have  antici- 
pated the  difficulty  that  might  arise  with  the  holders  of  this 
character  of  paper  in  identifying  the  property  it  represented 
and  provided  by  the  second  section  of  the  act,  that  "  the  receipt 
shall  set  forth  the  quality,  quantity,  kind,  and  description  thereof^ 
and  which  shall  be  designated  by  some  mark,  and  which  receipt 
shall  be  evidence  in  any  action  against  said  warehouseman." 

The  elementary  doctrine  that  there  must  be  some  means  of 
designating  the  property  sold  or  pledged,  and  to  distinguish  it 
from  property  of  a  like  kind  and  description,  seems  not  to 
have  been  lost  sight  of,  and  such  a  mark  or  description  is 
made  indispensable,  in  order  to  give  such  paper  its  negotiable 
or  commercial  character.  The  indorsement  of  a  warehouse- 
receipt,  and  its  delivery,  operated  to  vest  the  purchaser  with 
the  title  and  possession  at  common  law ;  but  if  not  for  a  spe- 
cific chatt^K  and  the  property  it  represented  was  a  part  of  a 
large  bulk  or  mass  of  articles  that  required  separation,  no  title 
passed  until  the  separation  was  had. 

The  doctrine  of  the  common  law  as  to  the  identification  of 
the  property  is  not  changed  by  this  statute ;  on  the  contrary,  it 
is  maintained,  and  such  particularity  required  in  the  descrip- 
tive part  of  the  receipt  as  makes  the  right  of  property  certain 
in  the  holder.  The  fact  that  the  hams  are  branded  ^'  Krantb, 
Ferguson  &  Co.  Eclipse,"  the  usual  or  known  trade-mark  of 
the  firm,  and  found  on  all  the  hams  in  the  warehouse,  is  not 
the  mark  or  distinguishing  feature  required.  It  must  be  such 
as  will  enable  the  party  to  identify  the  property,  and  to  distin- 
guish it  from  a  similar  kind  and  quality;  such  is  the  plain 
purpose  of  the  statute.  If  there  were  no  other  hams  in  the 
warehouse  with  the  same  trade-mark  on  them  than  those  con- 
tained in  the  receipt  the  description  would  be  sufficient. 
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The  enactmeDt  Id  this  regard  is  but  following  the  rule  of 
the  common  law,  and  if  the  appellees  were  vested  with  the 
title,  or  had  a  constructive  possession  of  the  hams  in  contro- 
versy as  a  security  for  their  several  debts,  the  judgment  below 
18  proper. 

There  is  no  rule  better  established,  both  by  the  law  of 
England  and  in  this  country,  than  that  the  sale  of  a  speci- 
fic chattel  passes  the  right  of  property  to  the  vendee  without 
a  delivery  of  possession,  and  he  may  maintain  an  action  of 
detinue  or  replevin,  or  under  our  Code,  an  action  of  claim 
and  delivery  upon  the  refusal  of  the  vendor  to  comply.  The 
effect  of  the  sale  is  to  pass  the  title  and  right  of  possession,  and 
counsel  are  mistaken  in  the  suggestion  that  this  court,  in  the 
case  of  Petitt  v.  The  First  National  Bank,  4  Bush,  334,  an- 
nounced the  doctrine  that  a  delivery  of  the  possession  on  the 
sale  of  a  chattel  was  necessary  to  pass  the  title.  The  principle 
was  there  recognized  that  in  an  absolute  sale  of  personal  prop- 
erty, capable  of  delivery,  the  possession  must  accompany  the 
title  to  make  the  sale  effectual  against  creditors,  etc.,  and  such 
has  been  the  repeated  adjudications  of  this  court,  based  on  the 
statute  of  frauds. 

While  the  sale  of  a  specific  chattel  passes  the  property  to 
the  vendee,  although  no  delivery  is  made,  the  doctrine  estab- 
lished by  all  the  elementary  writers  on  the  subject,  and  we  be- 
lieve without  an  exception,  is,  that,  where  the  subject-matter  of 
the  sale  is  in  bulk,  and  a  certain  quantity  is  sold,  to  be  taken 
from  a  greater  quantity,  no  title  passes  until  the  sejyiration  is 
made.  (Benjamin  on  Sales,  Long  on  Sales,  Blackburn  on 
Sales,  Chitty  on  Contracts,  Comyn  on  Contracts.) 

The  English  cases  sustain  the  doctrine  laid  down  in  the 
text-books  with  scarcely  an  exception.  In  the  case  of  White- 
house  v.  Frost,  12  Ekist.  614,  it  was  held  that  a  sale  of  ten 
tons  of  oil  in  a  cistern  containing  forty  tons  passed  the  title 
to  the  vendee,  and  this  case,  says  Mr.  Benjamin  in  his  work 
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on  Sales,  "  notwithstanding  the  explanation  by  judges  in  sub- 
sequent cases,  is  scarcely  ever  mentioned  without  suggestion 
of  doubt  or  disapproval." 

The  question  is  thus  clearly  stated  by  Bay  ley,  justice,  in 
the  case  of  Gillet  v.  Hill,  2  C.  &  M.  630 :  "  If  l' agree  to  de- 
liver a  certain  quantity  of  oil,  as  ten  out  of  eighteen  tons,  no 
one  can  say  which  part  of  the  whole  quantity  I  have  agreed 
to  deliver  until  a  selection  is  made.  There  is  no  individuality 
until  it  has  been  divided."  The  innovation  on  the  rule  of 
the  common  law  has  been  made  by  the  courts  of  this  conn- 
try.  The  leading  case  of  Kimberly  v.  Patchin,  19  New 
York,  adverse  to  this  doctrine,  or  rather  its  reasoning,  has 
been  followed  by  subsequent  (decisions  until  it  may  be  said 
there  is  much  conflict  in  the  American  authorities  on  the 
question. 

In  that  case  A  had  six  thousand  two  hundred  and  forty-nine 
bushels  of  wheat  in  bulk,  and  sold  B  six  thousand  bushels,  and 
gave  him  a  warehouse-receipt  for  the  quantity  without  weigh- 
ing or  separation.  After  this  A  sold  all  the  wheat  to  C,  who 
took  possession.  B  instituted  an  action  of  trover  against  C, 
and  it  was  held,  two  of  the  judges  dissenting,  that  the  title  of 
the  six  thousand  bushels  had  passed  to  B  and  a  recovery  had. 
The  case  of  Plea.sants  v.  Pendleton,  6  Randolph,  decided  in 
the  year  1823,  has  been  cited  as  a  strong  case  in  support  of 
Kimberly  v.  Patchin ;  but  on  an  examination  of  that  case  it 
will  be  found  that  not  one  of  the  barrels  of  flour  in  the  ware- 
house was  branded  like  the  one  hundred  and  nineteen  barrels 
claimed  by  the  plaintifi^,  and  it  was  there  expressly  held  that 
the  subject  of  the  bargain  was  so  designated  as  to  be  clearly 
distinguishable. 

In  Kimberly  v.  Patchin,  the  whole  quantity  of  wheat  in 
the  two  bulks  was  estimated  at  six  thousand  bushels,  bat  upon 
measurement  there  turned  out  to  be  more,  and  the  fact  that  the 
vendor  thought  he  was  selling  all,  and  its  near  approach  to  the 
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entire  quantity,  may  have  to  some  extent  influenced  the  judg- 
ment of  the  court  in  making  C  liable  for  the  conversion. 

The  inquiry  is  made  by  the  learned  judge  in  that  case,  ^^  1% 
ii  possible  in  reason  and  in  law  (a  quantity  of  wheat  being  in 
store)  for  one  man  to  own  a  given  portion  of  it  and  for  another 
man  to  own  the  residue,  without  a  separation  of  the  parts?'' 

If  A  owned  the  entire  bulk  and  sold  six  thousand  bushels  to 
By  and  the  residue  to  C,  more  or  less,  intending  to  pass  the  title, 
and  expressing  that  intention  in  plain  words,  what  would  have 
been  the  result?  The  former  owner  most  certainly  would  have 
parted  with  all  his  title.  Again,  suppose  A  has  in  store  two 
hundred  and  fifty  bushels  of  grain,  and  B  deposits  with  him 
six  thousand  bushels  merely  on  storage,  and  the  grain  is  mixed 
by  agreement?  This  would  be  a  case  of  confusion  of  prop- 
erty where  neither  would  lose  his  title. 

The  concession  made  by  the  learned  judge  in  the  attempt 
to  distinguish  between  the  sale  of  a  chattel  that  may  be  dis- 
tinguished by  the  description  given,  such  as  a  horse  of  a  par- 
ticular size  and  color,  and  the  sale  of  a  lot  of  grain  in  bulk, 
where  each  constituent  particle  composing  the  quantity  can 
not  be  identified,  is  a  sufficient  response  to  the  inquiry  made. 
It  is  said  in  the  opinion  in  the  attempt  to  make  the  distinction, 
that "  No  person  can  be  said  to  own  a  horse  or  a  picture,  unless 
he  is  able  to  identify  the  chattel  or  specify  what  horse  or  what 
picture  it  is  that  belongs  to  him."  Suppose  that  A,  being  the 
owner  of  ten  horses,  then  in  his  pasture,  sells  to  B  two  of  the 
choice  animals,  and  the  residue  to  C,  and  expressing  his  in- 
tention, at  the  time,  of  passing  the  title,  why  will  not  the  title 
pass  as  in  the  sale  of  the  wheat?  It  is  conceded  that  no  title 
passes,  because  the  right  of  selection  exists,  although  the  inten- 
tion to  pass  the  title  may  have  been  expressed.  The  horses 
are  all  in  the  pasture  from  which  the  two  may  be  taken,  and 
so  is  the  wheat  in  the  bulk  from  which  the  six  thousand  hush- 
els  can  be  separated.     It  may  be  impossible  to  identify  each 
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particular  grain  of  a  large  mass  of  wheat,  and  although  the 
subject  of  the  contract  is  ascertained,  still  separation  must  be 
made  before  the  title  passes.  A  sale  of  five  gallons  of  oil  to 
be  taken  from  a  barrel  containing  a  larger  quantity,  or  of  fifty 
bushels  of  wheat  to  be  delivered  out  of  a  bulk  of  one  thou- 
sand bushels,  passes  no  title  until  separation. 

If  Dickinson,  the  original  owner  of  the  six  thousand  two 
hundred  and  forty  bushels  of  wheat,  the  subject  of  contro- 
versy in  Kimberly  v.  Patching  had  sold  one  hundred  bushels 
of  the  wheat  and  five  thousand  had  been  destroyed,  can  it  be 
maintained  that  the  purchaser  of  the  one  hundred  bushels 
must  bear  his  proportion  of  the  loss?  or  if  he  had  sold  one 
thousand  bushels  of  the  wheat  to  A  without  actual  delivery, 
and  afterward  had  sold  and*  delivered  to  six  others  the  entire 
bulk  of  wheat  in  lots  of  one  thousand  bushels  each,  who  of 
the  .purchasers  would  have  A's  one  thousand  bushels?  The 
question  can  only  be  answered  by  adhering  to  the  legal  and 
philosophical  rule  on  the  subject,  that  no  title  passed  to  A 
for  the  want  of  separation,  and  that  the  subsequent  pur- 
chasers were  the  real  owners.  The  bulk  of  wheat  out  of 
which  the  smaller  quantity  is  to  be  taken  is  ascertained^  and 
the  lot  of  horses  out  of  which  the  two  are  to  be  select^  is 
also  ascertained,  but  the  title  to  neither  passes  until  the  selec- 
tion is  made  in  the  one  case  and  separation  takes  place  in  the 
other.  If  the  purchasers  in  the  case  of  the  wheat  or  horses 
should  take  possession  and  agree  to  hold  without  any  divis- 
ion or  separation,  the  title  would  pass,  and  they  would  hold 
as  tenants  in  common,  but  not  as  the  owners  of  a  diynded 
interest. 

Nor  do  we  understand  that  the  question  of  intention,  if 
established  or  expressed  in  so  many  words,  necessarily  passes 
the  title.  The  intention  to  pass  title  may  exist,  and  still  the 
facts  not  constitute  a  sale.  This  intention  is  manifested  bv 
the  nature  and  character  of  the  contract,  the  rules  of  law 
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determining  what  constitutes  a  sale  and  what  an  agreement 
to  sell ;  as,  for  instance,  the  sale  of  all  the  corn  in  a  certain 
crib,  or  all  the  wheat  in  a  certain  bulk.  It  is  immaterial  to 
the  parties  what  the  quantity  may  be,  the  purchaser  agrees 
to  take  all,  and  therefore  the  legal  as  well  as  logical  conclu- 
sion is  that  the  parties  intended  the  title  should  pass.  One, 
upon  an  existing  agreement,  or  for  a  sufficient  consideration, 
may  agree  to  bear  the  loss  if  the  property  is  destroyed,  though 
no  title  passes,  but,  in  order  to  become  the  owner,  he  must  be 
able  to  identify  what  he  claims  to  own. 

One  may  acquire  an  interest  in  property  owned  by  another 
by  purchaFiJig  an  interest  in  the  whole,  as  the  one  fifth,  or 
the  one  ha^f  of  a  given  quantity  of  bacon  or  grain.    He  then 
becomes  a  tenant  in  common  with  an  interest  that  affects  the 
title  to  the  whole.    This  illustrates  the  distinction  between  ten- 
ants in  conomon  and  the  interest  acquired  by  the  sale  of  a  chat- 
tel or  a  sale  of  a  quantity  of  grain  to  be  delivered  by  the  owner. 
To  support  an  action  of  detinue  or  replevin,  if  the  interests 
in  the   property  wrongfully  taken  are  separate  and  distinct, 
the  parties  can  not  join,  but  must  institute  separate  actions, 
and  if  joint  tenants  or  tenants  in  common  they  must  join. 

In  the  (ase  under  consideration  it  is  insisted  there  was  a 
symbolic  delivery  of  the  possession.     If  a  part  of  the  hams 
had    been  wrongfully  taken  by  a  mere  trespasser,  then  ap- 
pellees   could  not  have  maintained  an  action  in  their  own 
name^  because  they  had  no  separate  and  distinct  interest,  and 
were  neither  vested  with  the  title  or  the  right  of  possession, 
and  to   hold  they  could  sue  jointly  with  Krauth,  Ferguson  & 
Co.  ^srould  create  them  tenants  in  common,  when  such  was  not 
the   contract  of  the  parties,  or  intended  at  the  time  that  the 
one  should  own  in  common  with  the  other.  The  grocer  would 
hardly  suppose  when  he  sold  to  his  customer  one  gallon  of 
oil    to  b^  taken  out  of  a  particular  barrel,  or  the  grain-dealer, 
upon   »    s^l®  ^^  fi^^y  bushels  of  wheat  from  his  bin,  that  the 
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vendees  became  owners  in  common,  and  were  vested  with  the 
title  and  the  right  to  a  separation  of  their  interests.  Such 
can  not  be  the  effect  of  a  mere  sale  of  chattels,  and  because  a 
party  may  by  contract  become  a  tenant  in  common  with  the 
owner,  is  no  argument  that  the  vendee  acquires  title  in  a  case 
like  this. 

The  case  of  Scudder  v.  Worster,  11  Gushing,  a  leading 
case,  fully  sustains  the  position  assumed  in  this  opinion.  In 
that  case  a  bill  of  sale  was  made  to  Secomb,  Taylor  &  Co.  by 
Worcester  &  Hart  of  two  hundred  and  fifty  barrels  of  pork 
branded  *•  Worcester  &  Hart."  The  notes  of  Secomb,  Tavlor 
&  Co.  were  taken  for  the  price,  the  vendors  agreeing  to  keep 
the  pork  in  store  in  their  cellar  at  the  risk  of  the  purchaser. 

Secomb,  Taylor  &  Co.  sold  one  hundred  barrels  of  the 
pork  to  Long,  and  the  vendees  delivered  it.  They  then  sold 
one  hundred  and  fifty  barrels  to  Scudder,  giving  him  an  order 
on  Worcester  &  Hart.  Secomb,  Taylor  &  Co.  becoming  in- 
solvent, Scudder  called  on  Worcester  &  Hart  for  the  pork, 
and  they  refused  to  deliver  it. 

On  the  trial  it  appeared  that  the  pork  was  in  the  cellar  of 
the  vendors,  with  a  larger  quantity  of  a  similar  brand  and 
others  of  a  different  brand,  which  fact  was  unknown  to  the 
purchaser.  The  court  said,  ^'Had  these  two  hundred  and 
fifty  barrels  of  pork  been  a  separate  parcel,  or  had  the  par- 
ties designated  them  by  any  visible  mark,  distinguishing  them 
from  the  residue  of  the  vendor's  stock  of  pork,  the  sale  would 
clearly  have  been  an  absolute  one,  and  the  property  would  at 
once  have  passed  to  the  purchaser/^ 

After  referring  to  the  elementary  doctrine  on  the  subject 
as  well  as  the  cases  cited  by  counsel,  the  court  proceeded  to 
say,  we  "are  clearly  of  the  opinion  that  the  property  in  the 
specified  one  hundred  and  fifty  barrels  of  pork,  taken  by  the 
plaintiff  under  his  writ  of  replevin,  had  never  passed  from 
the  vendors,  and  therefore  this  action  can  not  be  maintained.*' 
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The  doctrine  of  this  case  has  been  substantially  followed  in 
this  state  in  the  cases  of  Moss  v.  Meshew^  8  Bush ;  Newcomb^ 
Buchanan  &  Co.  v.  Cabell^  10  Bush ;  May  v.  Hoaglan,  9  Bush ; 
Crawford  v.  Smithy  7  Dana;  Jennings  v.  Flanagan^  5  Dana. 

Where  a  party  deposits  his  grain  for  storage  merely,  and  it 
is  mingled  with  other  wheat,  it  is  evident  he  has  never  parted 
with  his  title,  and  we  can  not  see  that  the  inquiry  in  such  a 
case  is  pertinent  to  an  issue  like  this.  All  the  requisites  con- 
stituting a  sale  are  wanting.  No  sale  is  made,  and  no  right 
has  passed,  except  the  mere  right  to  store  the  owner's  wheat. 

It  is  not  pretended  in  this  case  that  an  undivided  interest 
in  the  whole  bulk  of  meat  was  sold,  and  still  the  argument 
of  counsel  is  to  the  effect  that,  because  an  undivided  interest 
may  be  sold,  therefore  the  title  passed  upon  the  facts  of  this 


It  is  insisted,  however,  by  counsel,  that  a  court  of  equity 
will  relieve  because  a  court  of  law,  by  reason  of  the  insolv- 
ency of  the  vendor,  can  not  give  adequate  relief.  If  no  title 
or  interest  passed  to  the  vendee,  there  can  be  no  equitable  lien, 
and  to  enforce  the  specific  performance  of  a  contract  in  the 
case  of  a  chattel,  if  a  court  of  equity  will  take  the  jurisdiction, 
there  is  as  much  necessity  for  identifying  the  property  as  in  an 
action  at  law. 

"  In  equity,"  says  Benjamin  on  Sales,  page  671,  "the  courts 
in  certain  cases  will  compel  the  vendor  to  deliver  the  specific 
chattel  sold."  This  jurisdiction  in  a  court  of  equity  originated 
in  certain  cases  on  account  of  the  peculiar  or  intrinsic  value 
of  the  chattel,  and  has  been  extended  to  cases  where  the  prop- 
erty purchased  is  not  otherwise  attainable.  (White  &  Tudor's 
Leading  Cases  in  Equity,  vol.  1,  p.  1113,  Pusey  v.  Pusey.) 

This  conrt  would  be  reluctant  to  follow  an  authority,  or 
reco^ize  the  principle,  that,  in  the  ordinary  contract  for  the 
sale  and  delivery  of  personal  property,  the  chancellor  would 
interfere  to  enforce  such  agreement,  and  more  particularly 
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when  the  insolvent  has  assigned  the  property  for  the  benefit 
of  creditors.  . 

The  question  in  this  case  is^  were  the  hams  described  in  the 
receipts  actually  sold  or  pledged?  If  no  title  or  possession 
passed  at  law,  none  could  in  equity.  There  must  be  some 
equitable  interest  or  title,  else  a  court  of  equity  can  not  de- 
cree a  specific  execution. 

It  is  also  urged  that  the  assignee  is  estopped  to  deny  the 
sale  and  identity  of  the  hams  by  reason  of  the  warehouse- 
receipts;  that  the  assignors,  Krauth,  Ferguson  &  Co.,  having 
acknowledged  the  receipt  of  them  from  the  appellees,  their 
assignee  will  not  be  allowed  to  show  a  want  of  title  in  the 
vendors;  and  that  the  present  action  is,  in  effect,  an  action  of 
trover  and  conversion.     In  order  to  maintain  this  action  the 
plaintiff  must  show  title  or  some  special  interest,  as  in  an  action 
for  the  recovery  of  the  specific  property ;  still  as  it  sounds  in 
damages,  and  Krauth,  Ferguson  &  Co.  having  admitted  they 
received  the  hams,  both  the  firm  and  their  assignee  would  be 
estopped  to  deny  that  fact.     The  effect  of  a  judgment  against 
the  firm  in  such  an  action,  or  their  assignee  as  such,  would  be 
to  establish  a  claim  only  against  the  assets  in  the  assignee's 
hands,  and  the  judgment  could  give  no  prior  lien;  in   other 
words,  the  money  loaned  and  the  interest  would  be  the  cri- 
terion of  damages,  to  be  paid  like  other  creditors  of  the  firm. 

This  judgment  is  against  the  assignee  in  his  own  proper 
person,  making  him  individually  liable  for  the  conversion. 
He  is  not  estopped  in  such  a  proceeding  to  deny  title  in  the 
appellees.  The  burden  is  on  the  latter  to  show  title,  as  if  the 
action  was  against  a  mere  trespasser  or  stranger  to  the  parties ; 
in  fact,  when  sought  to  be  made  liable  as  a  wrongdoer  the 
assignee  occupies  that  position  toward  the  appellees,  and  thev 

must  show  title  or  some  interest  in  the  property  before  thev 

• 

are  entitled  to  such  a  judgment;  and  in  the  attenxpt  to  show 
title  they  must  fail,  for  the  reasons  already  given.      Neither 
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title  nor  possession  is  shown  to  have  existed  with  the  appellees 
either  before  or  at  the  date  of  the  assignment  by  Krauth^  Fer- 
guson &  Co.  to  the  appellant.  We  see  no  reason  to  question 
the  wisdom  or  philosophy  of  a  rule  so  long  established  and 
adhered  to  in  the  interpretation  of  contracts  relating  to  per- 
sonal chattels^  and  in  our  opinion  so  well  adapted  to  the 
preseot  wants  of  trade  and  commerce. 

The  judgment  in  each  case  is  therefore  reversed,  and  the 
causes  remanded  for  further  proceedings  consistent  with  this 
opinion. 


Case  24— PETITION  EQUITY— Feb.  21. 

GiiflBn  V.  Proctor's  Adm'r. 

APPEAL  FROM  ROCKCASTLE  COMMON  PLEAS  (X)URT. 

1.  HOMBSTTEAD  IN  LAND,  HELD  UNDER  TITLE-BOND,  18  NOT  YTATVED  by  a 

mortgage,  in  which  the  wife  did  not  join. 

2.  Such  a  homedead  can  not  be  subjected  to  the  payment  of  a  debt  created 

after  the  purchase  of  the  land,  but  before  it  was  paid  for,  or  con- 
T'eyed  to  the  purchaser. 

S.    The   LENDER  OF  MONEY  PAID  AS  PART  OF  THE  PURCHASE-PRICE  OF 

i^AND  \a  not  entitled  to  be  substituted  to  the  rights  of  the  vendor. 

SAMUEL  M.  BURDETT  for  appellant. 

1.  The  mortgage  executed  by  the  husband  alone  was  ineffectual  as  to 
the  homestead  right  in  the  land  embraced  by  the  mortgage.  (McGrath, 
&o-  V.  Berry,  13  Bush,  395;  Grout  v.  Sauter,  13  Bush,  445.) 

HOLM  AN  &  McCLARY  for  appellee. 

1.  The  homestead  claimed  in  this  case  was  paid  for  after  the  creation 
of  the  plaintiff's  debt,  although  purchased  before  its  creation,  and  is 
therefoi^  subject  to  plaintiff's  debt.  (Sec.  9  to  16,  art.  13,  ch.  38,  Oen- 
er&l  Statutes.) 

2.  It  was  not  necessary  for  the  wife  to  join  in  the  mortgage  to  create 
^  v&lid  lien  on  the  homestead,  because  the  husband  only  had  an  equitable 
ti'tle — a  title-bond— for  the  land  at  the  time  he  executed  the  mortgage. 
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JUDGE  HINES  delivered  the  opinion  op  the  ooubt. 

Appellant^  a  housekeeper  with  a  &mily^  purchased  a  tract 
of  land,  and^  while  in  possession  under  a  title-bond^  executed 
a  mortgage  to  appellee^  in  which  the  wife  did  not  join,  for 
$391,  1(150  of  which  he  paid  to  the  vendor  in  part  discharge 
of  his  lien  for  purchase-money.  Subsequently  appellant  made 
other  payments  on  the  land  until  they  amounted  in  all  to  aboat 
1(1,000.  Before  the  vendor  had  made  a  deed  to  appellant,  ap- 
pellee brought  suit  to  subject  the  land  embraced  in  the  mort- 
gage to  the  payment  of  his  debt.  The  court  decreed  a  sale, 
refusing  to  allow  a  homestead^  and  from  that  decree  this  ap- 
peal is  taken. 

In  section  9,  article  13,  chapter  38  of  the  General  Statutes, 
it  is  provided  that  in  addition  to  the  personal  property  exempt 
from  execution  there  shall,  on  debts  created  since  the  Ist  day 
of  June,  1866,  ^'be  exempt  from  sale  under  execution,  attach- 
ment, or  judgment  of  any  court,  except  to  foreclose  a  mortgage 
given  by  the  owner  of  a  homestead,  or  for  purchase-money 
due  therefor,  so  much  land,  including  the  dwelling-house  and 
appurtenances  owned  by  the  debtor,  as  shall  not  exceed  in 
value  $1,000.'' 

The  13th  section  of  the  same  article  provides  that  ''iXo 
mortgage,  release,  or  waiver  of  such  exemption  shall  be  valid, 
unless  the  same  be  in  writing,  subscribed  by  the  defendant 
and  his  wife,  and  acknowledged  and  recorded  in  the  same  man* 
ner  as  conveyances  of  real  estate." 

The  16th  section  says  that  the  exemption  ^^  shall  not  apply 
to  sales  under  execution,  attachment,  or  judgment  at  the  suit 
of  creditors,  if  the  debt  or  liability  existed  prior  to  the  pur* 
chase  of  the  land,  or  of  the  erection  of  the  improvements 
thereon." 

The  court  below  must  have  subjected  the  land  upon  the 
idea  that  appellant's  liability  existed  prior  to  the  purchase  of 
the  land,  and  that  a  contract  of  sale,  evidenced  by  title-bond 
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did  Dot  amount  to  a  purchase  within  the  meaning  of  the 
statute  until  completed  by  conveyance.  Or  the  decree  may 
have  been  placed  upon  the  grounds  that  the  money  for 
which  the  note  was  executed  was  applied  to  discharging  the 
lien  for  purchase-money^  and  that  appellee  was  entitled  to 
be  substituted  to  the  rights  of  the  vendor.  As  the  wife  did 
not  join  in  the  mortgage  it  is  manifest  that  the  judgment  of 
the  court  below  is  erroneous,  unless  it  can  be  supported  on 
the  grounds  mentioned,  and  this  we  think  can  not  properly  be 
done. 

The  word  "purchase,"  in  the  16th  section,  is  to  be  taken  as 

used  in  its  ordinarily  accepted  meaning,  and  when  so  applied 

it  can  not  be  said  that  the  legislature  intended  to  restrict  it 

to  the  act  of  conveying  the  legal  title  and  to  provide  that 

a  homestead  could  be  acquired  in  no  other  than  a  legal  estate. 

The  occupation  of  the  improved  premises,  under  the  contract 

of  purchase,  wfiS  the  acquisition  of  a  homestead-right,   as 

against  subsequent  creditors.     Such  occupancy  is  notice  of  the 

claim  to  the  homestead,  and  those  who  deal  with  the  claimant 

after  that  time  do  not  do  so  on  the  faith  of  his  being  the 

owner  of  the  land.     A  case  where  the  owner  of  real  estate, 

unimproved,  etc.,  not  occupied  as  a  home,  contracts  debts,  and 

then  takes  possession  of  the  land  and  occupies  it,  claiming 

a  homestead,  would  be  within  the  spirit  of  the  statute.     He 

would  not  be  allowed  to  thus  withdraw,  from  the  reach  of  his 

creditors,  property,  on  the  fisiith  of  which,  the  law  presumes 

credit  was  obtained. 

We  do  not  think  that  the  fact  that  the  money  borrowed  by 
appellant  of  appellee,  or  a  portion  of  it,  was  applied  by  appel- 
lant in  payment  for  his  land  will  support  the  judgment  of  the 
court  below.  There  was  no  agreement  that  appellee  should 
be  substituted  to  the  lien  of  the  vendor,  nor  that  he  might  in 
any  way  look  to  the  land  as  a  security  for  payment.  The  loan 
appears  to  have  been  made  solely  upon  the  personal  security 
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of  appellant.     In  such  a  case  there  can  be  no  subrogation  of 
the  lender  to  the  rights  of  the  borrower's  vendor. 

Wherefore  the  judgment  is  reversed,  and  cause  remanded 
with  directions  for  further  proceedings  consistent  with  this 
opinion. 


Case  25-PEnTION  ORDINARY— Feb.  27. 

Dunn's  Ex'rs  v.  Shearer. 

APPEAL  FROM  MADISON  COMMON  PLEAS  COURT. 

1.  The  PUBLICATION  OP  THE  NOTICE  OF  THE  FIUXG  OF  THE  PEimOX 

AND  OBJECT  THEREOF,  in  proceedings  to  empower  a  married  woman 
to  contract,  etc.  as  a  feme  soUf  as  provided  for  in  the  act  of  Feb- 
ruary 14,  1866  (Myers's  Supp.  728)  was  sufficient^  ichen  publUked  in 
one  issue  of  the  paper,  designated  by  the  court,  at  least  ten  day« 
before  the  rendition  of  the  decree,  and  therefore  the  court  had 
jurisdiction  to  render  the  decree  in  this  case. 

2.  A  MARRIED  WOMAN  EMPOWERED  TO  CONTRACT,  EIXX  AS  A  FEMB  BOLB 

may  employ  her  husband  to  act  as  her  agent. 

C.  F.  AND  A.  R.  BURNAM  for  appellants. 

1.  The  decree  of  the  Garrard  Circuit  Court,  empowering  Mrs.  I>aiin 
to  contract,  etc.,  as  a  feme  sole  can  not  be  assailed  or  impeached  collate- 
rally in  the  Madison  Common  Pleas  Court.  (5  Watts  &  Sarg.  478 ;  S  t&. 
127;  4  ib.  191 ;  White  v.  Albertson,  8  Dev.  241 ;  lb.  257;  8  Mo.  208 ;  8  Har. 
73 ;  Hamster  v.  Higginson,  8  Ship.  93 ;  Stewart  v.  Millar,  1  Meiga,  574  ; 
Lamprey  v.  Nudd,  9  Foster,  299;  11  Foster,  273;  Billings  v.  Russell.  23 
Pa.  St. ;  4  Texas.  101 ;  2  Paine  C.  C.  Rep.  636 ;  Cypher  v.  McL-orp, 
22  Pa.  St.  195 ;  State  v.  Conoly,  6  Iredell,  243 ;  6  Barr,  272 ;  Boabee 
Law  (N.  C),  78;  Smith  v.  Knowlton,  11  N.  H.  191.) 

2.  But  again :  the  decree  of  the  Garrard  Circuit  Court,  one  of  sen- 
eral  jurisdiction  by  law,  and  having  under  .the  statute  of  1866  ^»ecial 
jurisdiction  of  the  parties  and  the  subject-matter  of  their  complaint^  by 
the  presumption  of  law,  concludes  all  collateral  proceedings  in  other  conrts 
of  the  state,  when  the  want  of  jurisdiction  is  not  shown  on  the  faee  of 
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the  record  itself.  (Mcllvoy  v.  Speed,  4  Bibb,  86 ;  Hall  v.  Heffrey,  6  N. 
H.  444 ;  1  Smith's  Le.  Ca.,  part  2,  1021 ;  Hardy  v.  Gholson,  26  Miss.  70; 
31  Ind.  466 ;  8  Vt  208;  7  B.  Mud.  842 ;  12  B.  Mon.  244;  1  East.  355;  Coo- 
ley's  Ck>n.  Lixn.  406;  1  Greenleaf's  Ev.,  p.  22,  sec.  19,  and  uotes;  1  Star- 
kie's  Ev.,  pp.  234-243.) 

3.  The  judgment  of  a  superior  court  is  not  void,  but  only  voidable, 
on  appeal  or  writ  of  error.  (Bacon's  Abr.,  c.  citing  2  Salk.  674  ;  Priggs 
V.  Adkma,  S.  C.  Carth,  274.  See  also  1  Chitty  s  PI.  181,  and  cases  cited  in 
note  T;  Wallbridge  v.  Hall,  3  Vt.  114;  Weyer  v.  Lane,  3  Ham.  O.  306; 
Buell  V.  Cross,  4  Ham.  O.  39;  6  Peters,  729  ;  Burns's  Law  Die,  p.  407 ; 
Hopkins  v.  Commonwealth,  3  Mass.  342;  12  Peters,  718;  Borden  v.  State, 
etc,  6  English  (Ark.) 

4.  The  statute  of  1866  (Myers's  Supp.  728),  conferring  on  married 
women  the  privil^es  of  JemM  toU^  is  one  which  is  peculiar  in  itself,  is 
one  declaring  the  status  of  the  petitioner,  and  which  can  not  be  ques- 
tioned elsewhere,  when  a  final  judgment  has  be^n  pronounced  by  a  com- 
petent tribunal.    (Newcomb's  ex'rs,  &c,  v.  Newcomb,  13  Bush,  544.) 

"  Until  notice  of  the  filing  of  the  petition  and  object  thereof  be  pub- 
lished at  least  ten  days,"  in  said  act  of  1866,  means  a  publication  at 
least  tea  days  before,  etc. 

Mrs.  Dunn's  executors  have  the  same  right  to  the  fund  in  controversy 
that  she  would  have  if  living.  (Walton  v.  Broaddus,  6  Bush,  329 ;  Mc- 
Claiiahan  v.  Beasley,  17  B.  Mon.  Ill ;  2  Met.  509.) 

C.  J.  BRONSTON  fob  appellee. 

1.  The  provision  of  the  act  of  1866,  that  ''the  court  shall  not  have 
jurisdiction  to  make  any  such  order,  or  decree,  as  provided  in  the  first 
section,  until  notice  of  the  filing  of  the  petition  and  object  thereof 
bhall  be  published  at  lea^t  ten  days  in  a  newspaper  designated  by  the 
court "  requires  a  publication  in  each  issue  of  the  paper  designated  for  a 
period  of  ten  days — one  insertion  in  a  daily  newspaper  ten  d:iys  before 
the  time  the  court  begins  is  not  suflScient. 

2.  The  contract  of  partnership  between  Mrs.  Dunn  and  Hume  was 
invalid.  Hume  holds  the  funds  as  a  trustee  for  the  benefit  of  the  assail- 
ing creditors.    (Price's  adm'r  v.  Boswell,  3  B.  Mon.  20.J 

Said  partnership  contract,  if  valid,  must  inure  to  the  benefit  of  her 
hosband.  (Uhrig,  <fec.  v.  Horstman  &  Sons,  8  Bush,  172;  Basham  v. 
Chamberlain,  7  B.  Mon.  443.) 

3.  The  judgment  of  the  Garrard  Circuit  Court,  relied  on  as  enabling 
Mrs.  Dunn  tp  exercise  a  power  in  derogation  of  marital  rights,  as  re- 
lieving her  of  marital  disabilities,  is  void,  and  confers  no  power. 

To  render  a  decree  obligatory,  there  must  be  service  of  process,  actual 
or  constructive,  otherwise  the  judgment  is  void.  (Moore  v.  Farrow, 
3  Mar.  43;  Green  v.  McKinney's  heirs,  6  J.  J.  Mar.  197;  Taylor's  heirs 
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v.  Watkins,  4  B.  Mod.  568;  Clary's  heirs  v.  MarahaU's  heirs,  5  B.  Mon. 
266;  Hynes  t.  Oldham,  3  Mon.  266.) 

Publication  is  constructive  service  of  process  where  publication  is 
required,  and  decrees  without  service  or  due  publication  are  void. 
(Green's  heirs  v.  Breckinridge's  heirs,  4  Mon.  545;  Blight's  heira  v. 
Banks,  6  Mon.  205;  Bank  U.  8.  v.  Ck)ckran,  9  Dana,  895;  Hardin,  493; 
2  Bibb,  156;  1  Mar.  592;  2  Mar.  497;  8  Mar.  414;  1  Litt.  118;  /6.  417; 

8  Litt.  104;  5  Litt.  304;  4  J.  J.  Mar.  687;  6  J.  J.  Mar.  184;  lb.  142; 
1  Dana,  462;  2  Dana,  452;  8  Dana,  214;  5  Dana,  890;  lb.  511 ;  9  Dana, 
846;  2  B.  Mon.  458;  12  B.  Mon.  600;  1  Met  504.) 

4.  The  general  doctrine  that  judgments  of  superior  courts  can  not 
be  questioned  collaterally,  and  that  records  import  absolute  verity,  is 
confined  to  parties  and  privies,  and  does  not  apply  to  strangers.  A 
stranger  has  no  right  of  appeal,  new  trial,  or  direct  proceedings  to  vacate 
the  judgment.  (Newcomb's  ex'rs,  &c.  v.  Newcomb,  18  Bush,  544;  I>ean 
Y.  Nelson,  10  Wallace,  158;  8tev.  Dig.  £v.,  arts.  41  and  42;  Moore  v. 
Farra,  3  Mar.  48 ;  Shaefer  v.  Gates  and  wife,  2  B.  Mon.  458 ;  1  Greenleaf  'a 
£v.,  sec.  522 ;  16  Ga.  487 ;  2  Grattan,  250 ;  8  Md.  286 ;  2  Am.  Le.  Gaaea, 
439,  441  et  eeq.;  1  Smith's  Le.  Ca.  834;  2  76.  688.) 

This  doctrine  is  only  applicable  to  courts  of  general  jurisdiction,  and 
the  Garrard  Court  was  not  exercising  general,  but  special  jurisdiction ; 
for  whenever  a  new  right  is  created  by  statute,  and  its  enforcenient  is 
committed  to  a  court  of  general  jurisdiction,  such  court  qtto  ad  hoc  is  an 
inferior  court.    (McMin  v.  Wheeler,  Ac,  27  Cal.  800;  Colan  v.  Barrett, 

5  Cal.  210;  Whitwell  v.  Barbie,  7  Cal.  321;  Sharp  v.  Spire,  4  Hill,  76; 
Williamson  v.  Berry,  8  Howard,  495;  Oakley  v.  Aspinwall,  4  Oom^t. 
522,  525;  Gray  v.  Larrimore,  2  Abb.  U.  S.  542;  Thatcher  v.  Powell,  Ac,, 

6  Wheat.  85;  3  Blackstone,  283,  444.) 

5.  Want  of  jurisdiction  may  always  be  set  up  when  rights  are 
claimed    under   the   judgment   or    decree.      (Latham    v.    Edgerton, 

9  Cowan,  229;  Jacobs  v.  L.  A  N.  R.  R,  Co.,  10  Bush,  263;  Davis  v. 
Connelly,  4  B.  Mon.  137 ;  Eaton  v.  Badger,  32  N.  H.  228,  287;  Pendleton 
V.  Weed,  17  How.  (N.  Y.)  72;  Fitzhugh  v.  Custar,  4  Texas,  899;  Harvey 
V.  Edmonds.  68  N.  C.  248;  Putnam  v.  Mann,  8  Wendell,  205;  Barnes  v. 
Harris,  8  Barbour,  608;  Doty  v.  Brown,  9  How.  (N.Y.)  487;  Pollard  v. 
Wegener,  13  Wis.  572;  1  Greenleaf  s  Ev.  625;  2  ib.  542,  545;  Bailey  ▼. 
Beadles,  7  Bush,  884;  Dorsey  v.  Kendall,  8  Bush,  299.) 

6.  The  record  must  show,  as  required  by  the  statute,  that  a  copy  of 
the  publication,  with  the  proof  thereof,  was  filed  with  the  record.  Proof 
does  not  appear  in  this  ca^e.  (Green's  heirs  v.  Breckinridge's  beira, 
4  Mon.  544;  Peers  v.  Carter's  heirs,  4  Litt.  268;  Newcomb's  ex'm,  Ac-  ▼. 
Newcomb,  13  Bush,  544;  Brownfield  v.  Dyer,  7  Bush,  505;  Lon^  ▼. 
Montgomery,  6  Bush,  894;  Lloyd's  adm'r  v.  McCauley,  14  R  Moiu  4dO; 
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i(kmsv.  Tlernan,  5  Dana,  396;  Starbuck  y.  Murray,  5  Wend.  158;  Cor- 
wiD  ▼.  Merritt,  3  Barb.  346;  Blight's  heirs  v.  Banks,  6  Mon.  205;  Clark 
T.  Thompson,  47  111.  25;  Hahn  v.  Kelley,  34  Cal.  391.) 

7.  Statutes  conferring  summary  powers  and  authorizing  the  exercise 
of  such  powers  upon  parties  brought  within  the  jurisdiction  of  the  court 
by  constructive  serrice  must  be  strictly  construed,  and  the  express  letter 
of  the  law  positively  adhered  to.  (Bloom  v.  Burdick,  1  Hill,  141 ;  Hal- 
lettv.  Righter's  heirs,  13  How.  (N.  Y.)  45;  Broadhead  v.  McConnell, 
3  Barb.  189;  Wright  v.  Douglass,  3  Barb.  575;  CJook  v.  Farran,  34  Barb. 
9o;  Mims  v.  Mims,  3  J.  J.  Mar.  105;  Bangs  v.  Mcintosh,  23  Barb. 
598;  Raymond  v.  Smith,  1  Met.  67;  Gill  v.  Johnson's  adm'r,  1  Met 
652;  1  Smith's  Le.  Ca.  116;  Williamson  v.  Berry,  8  How.  495;  Boswell 
T.  Otis,  9  How.  336 ;  Bigelow  v.  Stephens,  19  Johns.  41 ;  Bradshaw  v. 
Heath,  13  Wend.  402 ;  Jackson  v.  Estey,  7  Wend.  148 ;  Corwin  v.  Mer- 
ritt^  3  Barb.  345.) 

The  omiasion  of  the  term,  when  the  order  was  made,  in  the  certificate 
of  the  order  of  the  publication,  is  a  fatal  defect.  (Miller  v.  Hall  & 
Hanks,  3  Mon.  243.  See  also  Evans  v.  Benton,  3  Mon.  390 ;  7  Mon. 
217, 264;  2  J.  J.  Mar.  463, 486;  6  J.  J.  Mar.  18;  7  J.  J.  Mar.  442;  Milam 
V.  ThomasBon,  7  Mon.  324 ;  Ferril  v.  Combs,  7  J.  J.  Mar.  247 ;  Cravens 
V.  Dyer,  DaUam  &  Co.,  1  Litt.  153;  Pyle  v.  Cravens,  4  Litt.  17;  Law- 
lin's  heirs  v.  Clay,  4  Litt.  283 ;  Hopkins  v.  Qaybrook,  5  J.  J.  Mar.  236.) 

The  purpose  of  the  legislature  was  evidently  to  afiR)rd  creditors  of 
ihe  husband  an  opportunity  of  knowing  of  the  application  in  order  to 
avail  Uiemaelves  of  the  provision,  made  by  the  statute,  to  resist  the 
application.  Without  publication  as  required  by  the  statute,  they 
were  not  notified  as  to  the  proceedings,  and  therefore  they  were  void  as 
to  them. 

JUDGE  HINES  deuvered  the  opinion  of  the  cjourt. 

By  a  decree  of  the  Garrard  Circuit  Court,  rendered  at  the 
July  term,  1872,  Mary  Dunn,  wife  of  R.  B.  Dunn,  was  em- 
powered to  trade  as  a  feme  sole.  In  October,  1874,  W.  S. 
Hume  and  Mary  Dunn  entered  into  partnership  for  the  pur- 
pose of  buying,  feeding,  and  selling  cattle  and  hogs,  B.  B. 
Dunn  acting  as  agent  for  his  wife.  The  money  to  purchase 
the  stock  was  borrowed  on  the  joint  obligation  of  Mrs.  Dunn 
and  W.  8.  Hume.  Appellee,  in  September,  1874,  obtained 
judgment  against  R.  B.  Dunn,  and  in  December  of  that  year 
had  execution  issued  thereon,  and  levied  on  the  stock  held 
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under  the  partnership,  and  attempted  to  subject  it  to  the  pay- 
ment of  his  debt. 

The  court  below  held  that  the  decree  of  the  Garrard  Cir- 
cuit Courts  empowering  Mrs.  Dunn  to  trade  as  a  feme  9ole,  was 
void  for  want  of  sufficient  publication^  and  subjected  the  interest 
claimed  by  Mrs.  Dunn  to  the  payment  of  the  debt  of  appellee. 
From  that  judgment  this  appeal  is  taken. 

The  principal  question  to  be  considered  is  whether  the 
publication  in  the  proceeding  under  the  act  of  February  14, 
1866  (Myers's  Supplement,  p.  728),  was  sufficient  to  give  the 
Garrard  Circuit  Court  jurisdiction  to  render  the  decree  con- 
ferring on  Mrs.  Dunn  the  right  to  trade  and  contract  as  a 
single  woman. 

The  language  of  the  statute  is,  '^  The  court  shall  not  have 
jurisdiction  to  make  any  such  order  or  decree,  .  .  .  until 
notice  of  the  filing  of  the  petition  and  object  thereof  shall  be 
published  at  least  ten  days,  in  a  newspaper  designated  by  the 
court;  and  a  copy  of  the  notice  and  proof  of  publication  shall 
be  filed  in  the  action ;  and  any  creditor  of  the  husband  shall 
have  the  right  to  be  made  a  party  to  said  action,  and  eontest 
the  making  of  a  decree  or  order  therein." 

In  that  proceeding  the  court,  January  25,  1872,  caosed  to 
be  entered  the  following  order:  ^'It  is  ordered  and  adjudged 
that  the  filing  of  said  petition  and  object  thereof  shall  be 
published  at  least  ten  days  in  the  Louisville  Courier- Journal, 
a  newspaper  published  in  the  city  of  Louisville."  The  proper 
affidavit  was  made  showing  that  the  required  notice  was  pub- 
lished in  one  issue  of  the  daily  Courier-Journal  more  than  ten 
days  before  the  rendition  of  the  decree. 

For  our  present  purpose  it  is  immaterial  whether  the  pub- 
lication required  by  the  act  be  considered  in  the  nature  of  con- 
structive process,  for,  in  any  event,  it  is  a  question  of  legiMa- 
tive  intention.  It  may  be  conceded  that  jurisdiction  can  not 
be  acquired  in  such  cases  without  a  strict  compliance  with  the 
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reqairemeDts  of  the  statute^  and  that  without  such  compliance 
tbe  decree  would  be  absolutely  void^  and  should  be  treated  as 
if  never  made. 

Three  constructions  have  been  contended  for:  First,  that 
the  law  requires  ten  distinct  and  separate  publications  in  the 
same  paper.  Second,  that  it  requires  the  notice  to  be  published 
in  every  regular  issue  of  the  paper  designated^  beginning  at 
least  ten  days  before  the  day  on  which  the  decree  is  rendered. 
Third,  that  one  publication  made  in  the  paper  designated^ 
whether  daily,  weekly,  or  semi- weekly,  is  a  literal  and  sub- 
stantial compliance  with  the  law. 

The  court  below,  in  the  able  opinion  rendered  in  this  case, 
adopted  the  second  view  as  the  correct  one.  In  this  we  are 
of  the  opinion  that  the  court  is  in  error. 

Neither  the  first  nor  the  second  construction  can  be  adopted 
without  interpolating,  into  the  statute,  words  which  are  not 
necessary  to  give  it  effect  as  it  stands.     In  either  case  there 
would  be  a  departure  from  its  literal  sense  when  the  language 
is  considered  in  its  ordinarily-accepted  meaning.     It  appears 
reasonable  that  if  the  legislature  had  intended  that  the  publi- 
cation should  be  made  on  ten  different  days,  beginning  more 
than  ten  days  before  the  decree,  or  that  the  number  of  publi- 
cations should  dejiend  upon  the  fact  whether  the  paper  desig- 
nated was  weekly,  semi-weekly,  or  daily,  it  would  have  so 
expressly  said,  as  was  done  prior  to  the  Code,  in  the  acts 
prescribing  publication  in  cases  against  non-residents. 

We  are  clearly  of  the  opinion  that  the  most  reasonable 
and  conservative  construction  is,  that  there  is  a  compliance 
with  the  statute  when  the  publication  is  made  in  one  issue 
o{  a  paper  designated  by  the  court,  if  that  publication  is  "  at 
least''  ten  davs  before  the  rendition  of  the  decree. 

We  do  not  think  that  the  proof  shows  any  interest  on  the 
part  of  R.  B.  Dunn  in  the  property  in  controversy  that  can 
be  snbjeeted  to  his  debts.     It  does  not  appear  that  his  credit 
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furnished  any  of  the  funds  used  in  the  purchase  of  the  stock, 
or  that  he  invested  any  thing  in  the  speculation.  There  is 
no  reason  why  Mrs.  Dunn  should  not  employ  her  husband  to 
act  as  her  agent  as  well  as  any  one  else.  In  fact  it  was  highly 
proper  that  she  should  do  so.  It  is  not  necessary  to  determine 
whether,  if  Mrs.  Dunn  was  indebted  to  her  husband  for  serv- 
ices in  managing  her  business,  it  could  be  subjected  to  the 
payment  of  appellee's  claim,  for  the  pleadings  are  not  in  a 
condition  to  raise  that  question. 

Wherefore  the  judgment  is  reversed,  and  cause  remanded 
with  directions  for  further  proceedings  consistent  with  this 
opinion. 


Case  26— PETITION  EQUITY— Fkbruaby  27. 

McFerran,  &c.  v.  Alio  way. 

appeal  from  louisville  chanceby  court. 

1.  Taxation  for  railroad  purposes— to  pay  bonds,  rtc. 

Legislative  judgment  and  discretion  control  in  establishing 
and  Id  determining  the  objects  to  be  taxed,  to  aid  in  the  construe^ 
tion  of  railroads  through  such  districts. 

2.  Whether  the  lands  of  particular  individuals,  located  in  the  district  defined 

by  the  legislature,  receive  any  direct  benefits  from  the  railroad^  is  not  a 
question  to  be  inquired  into  by  the  courts. 
8.  Six-mile  Island,  in  the  Ohio  River,  lying  within  and  composing  part  of 
Harrod's  Creek  precinct,  in  Jefferson  County,  is  subject  to  be  taxed 
for  the  payment  of  the  bonds  of  said  precinct,  issued  to  aid  in  the 
construction  of  a  narrow-gauge  railroad  through  said  precinct,  al* 
though  the  owner  of  said  island  may  not  derive  any  direct  benefit 
from  said  railroad. 

BARNETT  &  NOBLE  for  appellants. 

1.  It  was  competent  for  the  legislature  to  say  that  the  'wbole  of  the 
Harrod's  Creek  precinct ''  and  all  the  property  therein^  taxable  Jlg^r  9taU  rtv- 
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purpotes,^*  shall  be  taxed  in  aid  of  this  railroad,  and  determine  ^fia% 
whether  such  property  waa  sufficiently  benefited  to  justify  such  tax- 
ation ;  and  where  there  is  a  dispute  as  to  such  benefits,  that  dispute  is 
one  for  legislative  and  not  for  judicial  determination.  (Cooley  on  Tax- 
ation, pp.  34,  85;  L.  &  O.  R.  R.  Co.  v.  Applegate,  8  Dana,  289.) 

Assessments  for  streets  are  not  like  other  taxes — they  are  to  be  sup- 
ported by  benefits.  (Broadway  Baptist  Church  v.  McAteer  &  Casserly, 
8  Bosh,  513.)  But  it  Ls  otherwise  as  to  taxation  for  general  purposes,  as 
for  railroads. 

BXJL.LJTT,  BULLITT  &  HARRIS  for  appellee. 

1.  Appellee,  as  the  owner  of  Six-mile  Island*  in  the  Ohio  River,  can 
not  possibly  derive  any  benefits  from  the  construction  of  the  railroad 
through  the  Harrod's  Creek  precinct,  which  embraces  said  island,  and 
therefore  said  island  can  not  be  constitutionally  subjected  to  taxation 
on  account  of  bonds  issued  by  said  precinct  to  pay  for  stock  in  the  rail- 
rosdf  subscribed  for  in  behalf  of  said  precinct. 

Local  benefit  is  necessary  to  support  such  a  local  tax  as  that  involved 
in  this  suit.  (Scuffletown  Fence  Co.  v.  McAllister,  12  Bush,  312;  Loan 
AjBBOciation  v.  Topeka,  20  Wall.  655;  Sutton's  heirs  v.  Louisville,  5 
Dana,  28 ;  Lexington  v.  McQuillan's  heirs,  9  Dana,  513 ;  Louisville  v. 
Hyatt,  2  B.  Mon.  177;  Cheaney  v.  Hooser,  9  B.  Mon.  341 ;  Con.  of  Ky. 
art.  10,  sec.  12;  Talbot  v.  Dent,  9  B.  Mon.  584;  Slack  v.  Maysville  & 
Lexington  R  R  Co.,  13  B.  Mon.  1 ;  Shelby  County  v.  Shelby  R  R  Co., 
5  Bush,  225;  Covington  v.  Southgate,  15  B.  Mon.  491;  Sharp's  ex'r  v. 
Dunavan,  17  B.  Mon.  223;  Maltus  v.  Shields,  2  Met.  553;  Arbegust  v. 
Louisville,  2  Bush,  2T1 ;  Swift  v.  Newport,  7  Bush,  37 ;  Courtney  v. 
Louisville,  12  Bush,  419;  Cypress  Pond  Draining  Co.  v.  Hooper,  2  Met 
350;  Ferguson  v  Landram,  1  Bush,  654;  Bradley  v.  McAtee,  7  Bush, 
667 ;  Redfield  on  Railways,  sec.  249 ;  Lake  Superior  &  Miss.  R  R  Co. 
V.  the  United  States,  3  Otto,  442.) 

CHIEF  JUSTICE  PRYOR  delivered  the  opinion  of  the  coubt. 
The  evidence  in  this  case  shows  that  the  appellee  is  the 
o^vener  and  cultivates  the  island  known  as  Six-mile  Island,  sit- 
oated  in  the  Ohio  River,  a  short  distance  above  the  city  of 
Louisville.  The  island  is  much  nearer  the  Indiana  than  the 
Kentucky  shore,  and  the  usual  place  for  landing  from  the 
island  is  on  the  Indiana  side  of  the  river.  It  is  shown  that 
navigation  between  the  island  and  the  Kentucky  shore  is  diffi- 
cult aJid  often  dangerous,  and  the  residents  on  the  island  have 
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but  little  if  any  communication  with  those  living  on  the  Ken- 
tucky shore,  because  of  the  difficulty  in  landing  and  the  danger 
of  navigation.  This  island  lies  within  and  composes  a  part 
of  what  is  known  as  Harrod^s  Creek  precinct,  in  the  county 
of  Jefferson.  In  the  year  1873,  the  legislature  passed  au  act 
under  which  this  precinct  was  taxed  for  the  payment  of  cer- 
tain bonds  issued  to  construct  a  narrow-gauge  railroad  through 
the  precinct  and  extending  some  distance  up  the  Ohio  River. 
The  bonds  were  issued  as  the  bonds  of  the  precinct,  and  the 
constitutionality  of  the  act  is  not  questioned,  except  in  its  ap- 
plication to  appellant,  or  the  property  owned  by  him,  known 
as  Six-mile  Island.  The  question,  as  to  whether  the  subscrip- 
tion of  stock  should  be  made,  was  submitted  to  the  qualified 
voters  of  the  precinct,  and  resulted  in  favor  of  the  subscrij)- 
tion.  The  complaint  made  by  the  appellee  is,  that  he  has  de- 
rived no  benefit  from  the  improvement,  and,  by  reason  of  the 
peculiar  location  of  his  land,  can  never  derive  any. 

The  power  on  the  part  of  the  legislature  to  establish  this 
district,  or  to  authorize  the  particular  precinct  to  vote  the  tax, 
is  conceded,  and  the  fact  that  the  local  improvement  has  been, 
or  is  being  constructed  in  the  taxing  district,  is  also  admitted, 
and  in  such  a  case  it  seems  to  us  the  legislative  discretion  on 
the  subject  must  control.  This  court  has  so  often  determined 
that  such  power  existed  in  the  legislature  of  this  state,  that  it 
is  no  longer  an  open  question ;  and  the  benefits  to  be  derived 
by  those  living  in  the  locality  of  the  improvement,  having 
been  determined  by  the  legislature  in  passing  the  act  under 
which  the  tax  was  imposed,  this  court  has  no  revisory  power 
over  it.  In  the  judgment  of  the  legislature  thU  taxing  dis- 
trict is  benefited  by  the  improvement,  and  the  fact  that  an 
actual  benefit  is  not  derived  by  one  living  in  a  remote  part  of 
the  district,  or  where  it  is  difficult  to  approach  the  road  or 
highway,  is  no  argument  against  the  imposition  of  the  burden. 
It  is  true  that  the  legislature  may  exceed  its  power,  and  there 
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must  be  some  constitutional  restraint  upon  its  exercise ;  stilly 
the  legislation  in  this  case  is  not  open  to  any  such  constitu- 
tional objection.    Whole  counties  as  well  as  districts  have  been 
taxed  within  the  limits  of  the  state  for  the  construction  of  such 
ifflprovements.     In  this  case  the  precinct  in  which  the  tax  is 
to  be  imposed  is  clearly  defined^  and  the  improvement  located 
and  constructed  within  its  limits.     Tax-payers  living  within 
this  district  may  own  property  adjacent  to  another  line  of  rail- 
war,  and  where  the  construction  of  the  road  would  be  of  no 
coDvenieoce  to  them^  or  would  not  increase  the  value  of  their 
proi)erty ;  others  may  be  so  located  with  reference  to  the  road 
as  to  be  unable  to  reach  it  without  constructing  other  roads^ 
that  would  cost  greatly  more  than  the  property  owned  by  them. 
And  again,  one  might  be  unable  to  travel  by  reason  of  age  or 
bodily  infirmity,  or  own  no  land  the  value  of  which  could  be 
increased  by  the   improvement.     All  such   individual   cases 
might  be  made  manifest  from  the  proof,  until   half  of  the 
tax-payers  would  be  released,  and  the  object  of  the  enactment 
not  only  fail,  but  the  entire  burden  be  imposed  on  a  few. 

The  power  to  determine  the  persons  and  the  objects  to  be 
taxed,  says  Mr.  Cooley,  is  trusted  exclusively  to  the  legislative 
department,  and  over  all  these  objects  the  burden  must  be  spread 
or  it  will  be  unequal  and  unlawful.  This  court  would  scarcely 
undertake  to  say  that  such  improvements  on  either  side  of  the 
river,  affording  greater  facilities  for  trade  and  commerce,  would 
not  indirectly  affect  the  value  of  appellee's  property  located  in 
the  Ohio  River.  The  improvements  already  made  have  no 
doubt  added  much  to  the  value  of  this  property,  and  the  fact 
that  it  is  inaccessible  for  the  use  of  the  appellee  is  not  sufficient 
to  invalidate  the  tax. 

If  the  question  of  direct  benefit  is  to  determine  a  case  like 
this,  it  would  no  doubt  release  one  fourth  of  the  tax-payers 
within  the  district.  All  are  not  benefited  to  the  same  extent, 
and  while  it  is  of  very  great  convenience  to  some,  it  may 
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afford  none  to  others,  and  yet  the  general  prosperity  of  the 
community  in  a  pecuniary  point  of  view  be  increased  by  rea- 
son of  the  improvement  made,  and  such  has  been  the  policy 
controlling  state  action  with  reference  to  such  improvements. 

The  appellee  is  deriving  the  benefits  resulting  from  all  the 
general  laws  of  the  state  protecting  his  person  and  his  prop- 
erty, and  still,  if  the  judgment  below  is  sustained,  is  relieved 
from  any  burden  in  the  construction  of  local  improvements, 
because  he  derives  no  direct  benefit  from  such  legislation.   If 
the  chancellor  should  undertake,  from  the  testimony  in  such 
cases,  to  select  those  who,  from  the  proof,  derived  no  direct 
benefit  from  the  tax,  no  such  legislation  could  be  enforced. 
The  benefits  resulting  from  such  improvements  are  sufficiently 
local  to   support  local  taxation,  and  within  this  prescribed 
boundary  designated  as  Harrod^s  Creek  precinct,  the  legisla- 
ture has  said  the  property  shall  be  taxed,  and  that  the  benefits 
constitute  the  consideration  for  imposing  the  burden.    The 
court  is  now  asked  to  say  that  the  property  of  the  tax-payer 
should  not  be  taxed,  because  the  owner  is  not  in  a  condition 
to  use  the  road,  and  that  the  general  increase  in  value  of  the 
whole  property  within  the  precinct,  by  reason  of  the  improve- 
ment, is  merely  speculative,  and  should  not  be  considered. 
This  rule,  if  applied  to  taxation  for  the  purpose  of  construct' 
ing  railroads  or  highways,  as  before  stated,  could  never  be  en- 
forced if  the  tax-payer  in  a  remote  part  of  the  county  or  dis- 
trict was  allowed  to  show  that  it  did  not  increase  the  value 
of  his  land,  or  that  he  had  access  to  a  road  that  afforded  him 
every  convenience  that  could  be  derived  from  the  construc- 
tion of  the  improvement  for  which  he  is  sought  to  be  taxed. 

The  judgment  below  is  reversed,  and  cause  remanded  with 
directions  to  dismiss  appellee's  petition. 
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Case  27— PETITION  EQUITY— March  1. 

Little's  Guardian  v.  Woodward,  &c. 

APPEAL  FBOM  M'LEAN  CIBCUIT  COUBT. 

1.  The  bight  to  a  homestead  exemption  is  purely  statutory,  and  if 

not  found  in  the  letter  and  spirit  of  the  law,  it  can  not  be  raised  by 
implication,  through  the  rule  of  liberal  construction  which  is  ap- 
plied to  facilitate  the  object  of  the  statute,  where  the  subjects  of 
its  bounty  are  made  manifest. 

2.  The  kutbcmd  took  no  homestead  interest  in  the  land  of  his  deceased  wife 

ander  the  homestead  act  of  1866,  and,  at  his  death,  no  homestead 
right  therein  survived  to  his  and  her  infant  children. 

3.  Bui  the  homestead  right  of  a  deceased  toife  is  secured  to  her  husband  and 

unmarried  infant  children,  by  section  15,  article  13,  chapter  38,  Gen- 
eral Statutes, 
i  A  homestead  derived  through  a  deceased  htuiband  can  not  be  forfeited  as 
against  the  children  by  abandonment  or  cessation  of  occupancy. 

B'ui  the  homestead  of  the  husband  and  children  derived  through  a  de- 
ceased wife  may  be  lost  by  alienation  or  abandonment,  as  might  be 
done  by  the  husband  of  his  own  homestead  during  the  life  of  the 
wife. 

JOXSON  &  ROBINSON  foe  appellant. 

1.  An  infant  defendant  by  guardian  may  prosecute  a  cross-action 
against  the  plaintiff.    (Civil  Code,  sees.  28,  36,  36.) 

2.  The  homestead  law  gives  to  the  surviving  wife  and  childn^n,  or 
the  surviving  husband  and  children,  a  homestead  right  in  the  homestead 
of  the  husband  or  wife,  and  the  same,  whether  set  apart  or  not,  is  exempt 
from  distribution  or  sale  under  execution.  (Gen.  Stat.,  sees.  9, 13, 14, 15, 
art.  13,  chap.  38.) 

LITTLE  &  SLACK  for  appellees. 

JUDGE  HINES  delxvebed  the  opinion  of  the  court. 

Agnes  Little,  the  wife  of  James  T.  Little,  died  in  January, 
1868,  seized  of  a  tract  of  land  in  McLean  CJounty,  and  at  that 
time  occnpied  as  a  home  for  herself  and  family.  James  T. 
Little  remained  in  possession  of  the  land,  in  person  or  by  ten- 
ant, until  his  death  in  1877,  when  this  action  was  instituted 
by  T.  D.  Little,  one  of  the  children  of  Agnes  and  James  T. 
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Little^  against  the  other  children  of  James  T.  and  Agnes  Lit- 
tle, in  which  he  sought  to  have  a  sale  of  the  land  and  a  divis- 
ion of  the  proceeds  between  the  children. 

One  of  the  children,  Leo  Little,  being  under  twenty-one 
years  of  age,  answers  by  his  guardian,  makes  his  answer  a 
cross-petition,  and  claims  a  homestead  in  the  land,  and  conse- 
quently the  right  to  occupy  it  as  a  homestead  until  of  age.  To 
this  answer  and  cross-petition  a  demurrer  was  sustained,  and 
an  appeal  taken  to  this  court. 

Waiving  consideration  of  whether  the  infant  is  strictly  a 
party  to  the  proceedings  on  the  cross-petition,  so  as  to  bind 
him  by  any  judgment  that  might  be  rendered,  we  proceed  to 
inquire  whether  there  is  any  homestead  exemption. 

The  act  of  February  10,  1866,  which  was  in  force  in  1868 
(Myerses  Supplement),  sec.  5,  provides  that  "  such  exemption 
shall  continue  afler  the  death  of  the  defendant  for  the  benefit 
of  his  widow  and  children." 

The  General  Statutes,  which  went  into  effect  in  December, 
1873,  article  13,  section  13,  chapter  38,  contains  the  provision 
just  quoted,  and  in  sections  14  and  15  of  same  article  and 
chapter,  the  following  provisions,  not  found  in  the  act  of  1866, 
to  wit : 

"  The  homestead  shall  be  for  the  use  of  the  widow  bo  long 
as  she  occupies  the  same,  and  the  unmarried  infant  children  of 
the  husband  shall  be  entitled  to  a  joint  occupancy  with  her 
until  the  youngest  unmarried  child  arrives  at  full  age.  But 
the  termination  of  the  widow's  occupancy  shall  not  affect  the 
right  of  the  children ;  but  said  land  may  be  sold,  subject  to 
the  right  of  said  widow  and  children,  if  a  sale  is  necessary  to 
pay  the  debts  of  the  husband. 

'*  The  homestead  of  a  woman  shall,  in  like  manner,  be  for 
the  use  of  her  surviving  husband  and  her  children,  situated 
as  above ;  and,  when  his  and  their  interest  ceases,  it  shall  be 
disposed  of  in  like  manner,  and  the  proceeds  applied  on  the 
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same  tenns  to  her  debts;  if  noue^  divided  among  her  ohil- 
dren." 

The  right  to  a  homestead  exemption  is  purely  statutory, 
and  if  not  found  in  the  letter  and  spirit  of  the  law,  it  can  not 
he  raised  by  implication,  through  the  rule  of  liberal  construc- 
tion, which  is  applied  to  facilitate  the  object  of  the  statute 
where  the  subjects  of  its  bounty  are  made  manifest.  When- 
ever it  is  clearly  ascertained  who  are  intended  to  be  benefited 
by  the  statute,  then  the  application  of  that  rule  in  securing 
the  benefit  is  proper. 

A  proper  construction  of  the  clause  quoted  from  the  act 
of  1866  would  seem  to  continue  the  beneficial  enjoyment  of 
the  homestead  to  the  "widow  and  children"  only  in  case  it 
had  been  the  homestead  of  the  husband  in  his  own  lands  as 
distin^ished  from  the  lands  of  his  wife.  If  that  view  be 
correct,  the  husband  took  no  homestead  interest  in  the  land 
of  his  wife  at  her  death  in  1868,  and  his  occupancy  of  the 
place  np  to  his  death  was  not  in  the  exercise  of  a  homestead 
right,  but  his  interest  was  simply  and  solely  an  estate  by  the 
curtesv. 

But  in  the  General  Statutes  we  have  a  legislative  con- 
struction that  appears  to  point  unerringly  to  the  conclusion 
that  the  view  just  expressed  is  correct.     The  15th  section, 
already  quoted,  expressly  preserves  the  homestead  of  a  woman 
for  the  use  and  benefit  of  the  husband  and  children.     If  the 
legislature  supposed  the  existence  of  such  a  right  under  the  act 
of  1866,  the  14th  and  15th  sections  were  unnecessarily  added. 
The  homestead  right  under  those  sections  appears  to  be 
derivative  merely.     The  homestead  occupied  by  the  husband 
at     his    death    continues,    under  the    14th    section,  for  the 
benefit  of  the  widow  and  infant  children  until  the  youngest 
unmarried  child  arrives  at  full  age,  and  the  termination  of  the 
%%'ife's  occupancy  shall  not  affect  the  right  of  the  children. 
Sy  the  15th  section  the  homestead  of  the  wife  is,  in  a  like 
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manner^  continued  for  the  use  of  her  surviving  husband  and 
children^  with  this  distinction,  that  the  homestead  of  the 
widow,  which  is  derived  through  her  deceased  husband,  can 
not  be  forfeited,  as  against  the  children,  by  abandonment  or 
a  cessation  of  occupancy,  while  the  homestead  derived  by  the 
husband  and  children  through  the  deceased  wife  may  be  lost 
by  alienation  or  by  abandonment,  as  might  be  done  by  the 
husband  of  his  homestead  during  the  life  of  the  wife. 

If,  then,  there  was  any  homestead  right  in  the  husband  at 
the  time  of  his  death,  it  was  an  original  and  not  a  derivative 
right,  and  the  question,  as  to  whether  it  continued  for  the 
benefit  of  the  infant  child  after  his  death,  must  depend  upon 
the  construction  to  be  given  to  the  13th  section  of  the  Gen- 
eral Statutes  and  the  5th  section  of  the  act  of  1866. 

Under  these  statutes  this  court  has  frequently  held  that  the 
homestead  right  is  not  an  estate  in  the  land,  but  a  mere  privi' 
lege  of  occupancy  which  might  be  lost  by  abandonment  or  by 
alienation. 

If  the  title  to  the  land  was  in  the  husband,  and  might  be 
subjected  to  the  payment  of  his  debts  after  his  death,  bat  for 
the  existence  of  the  homestead,  we  are  of  the  opinion  that  the 
husband's  homestead  right  would  be  continued  for  the  benefit 
of  the  infant  children  or  of  the  widow.  For  we  have  held 
that  the  widow  is  entitled  to  the  exemption  though  she  has  no 
children,  and  by  parity  of  reasoning  the  children,  when  there 
is  no  widow,  would  be  entitled  to  the  exemption.  (£ustache 
V.  Rodaquest,  11  Bush,  46.) 

It  is  to  be  inferred  that  the  legislature  was  looking  with 
quite  as  much  solicitude  to  the  support  and  care  of  the  chil- 
dren as  to  the  welfare  of  the  widow.  But  for  the  previous 
rulings,  holding  that  the  homestead  continued  for  the  widow 
without  children,  there  would  be  some  plausibility  in  the 
suggestion  that  the  use  of  the  copulative  conjunction,  in  the 
sentence  ''  for  the  use  of  his  widow  and  children,^'  exi 
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the  intention  that  the  homestead  did  not  survive  unless  both 
the  widow  and  children  were  living  at  the  death  of  the  hus- 
band and  fiither. 

But  that  such  was  not  the  intention  where  the  land  be- 
longed to  the  deceased  wife  is  manifest.  There  can  be  no 
homestead  where  there  is  no  title  or  right  to  possession. 
The  object  of  the  statute  is  to  protect  the  property  of  the 
homestead  claimant  from  coercive  sale^  and  not  to  give  him 
or  her  a  substantive  interest  in  the  property  of  another. 

The  father's  interest  in  this  land  ceased  absolutely  at  his 
death — the  termination  of  the  estate  by  curtesy  —  and  con- 
sequently there  was  no  interest  left  which  could  support  a 
homestead;  no  interest  to  be  transmitted  for  the  deceased 
husband's  heirs  or  estate.  The  infant's  claim  to  homestead  is 
purely  derivative  through  his  father,  and  can  not  exist  unless, 
first,  the  father  actually  acquired  a  homestead,  and  it  existed 
at  his  death ;  and  secondly,  unless  the  interest  in  the  land  out 
of  which  the  homestead  was  carved  continues  to  exist. 

The  answer  and  cross-petition  does  not  allege  that  the 
father  at  his  death  was  a  bona  fide  housekeeper  with  a  family, 
and  that  he  was  in  the  occupancy  of  the  land  as  a  homestead. 
The  allegation  is  that  the  mother,  at  her  death  in  1868,  was 
in  possession  as  a  bona  fide  housekeeper,  with  a  family.  This 
allegation  we  do  not  think  sufficient,  even  if  any  homestead 
could  exist  under  the  circumstances.  It  must  appear  by  apt 
averments  that  the  party  through  whom  the  homestead  is 
sought  to  be  perpetuated  was  himself  entitled  at  the  time  of 
his  death. 

Judgment  affirmed. 
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Case  27— PETITION  ORDINARY— Makch  8. 

Louisville  &  Nashville  R.  R.  Co.  v.  Brownlee,  &c. 

appeal  from  hart  circuit  court. 

1.  Common  carriers  mat  restrict  their  liability  as  insurers 

against  accidents  and  mistakes  by  special  contracts  with  their  cus- 
tomers, but  can  not,  by  contract  or  otherwise,  obtain  exoneration 
from  loss  which  is  the  result  of  the  negligence  of  themselyes  or 
their  agents. 

2.  By  accepting  a  bill  of  lading  without  reading  rr,  or  without 

objection  or  protest  against  a  contract  therein  limiting  the  Liability 
of  the  carrier,  the  shipper  will  be  presumed  to  have  assented  to 
its  terms;  but  the  shipper  is  not  bound  to  accept  such  a  bill  of 
lading. 
8.  The  railroad  company  vhu  exonerated  from  lialnlUi/  for  three  ho^head$ 
of  tobaocOf  destroyed  by  the  burning  of  the  depot  at  which  they 
were  received  for  shipment,  by  the  contract  inserted  in  the  bills  of 
lading,  that  the  company  "  shall  not  be  liable  for  Iosa  or  damage 
.  .  .  by  fire  or  other  casualty  while  in  transit,  or  while  in  depots 
or  landings  at  points  of  delivery,"  etc. 

The  shipper  received  and  retained  the  bilU  of  lading  until  after 
the  tobacco  was  destroyed  by  the  burning  of  the  depot,  when  he 
might  have  returned  them  before  the  burning. 

A8  to  the  duty  of  the  railroad  company  in  providing  a  proper  depot 
for  storing  goods  received  for  shipment,  and  in  shipping  Uie  same, 
see  opinion  herein. 

W.  H.  CHELF  FOR  appellant. 

1.  The  law  does  not  require  a  railroad  company,  making  a  special 
contract  exempting  it  from  loss  by  fire,  to  have  depots  that  are  proof 
against  fire.  (R.  R.  Co.  v.  Lockwood,  17  Wallace;  3  Bush,  194:  Story 
on  Bailments,  sec.  570.) 

2.  There  was  no  proof  as  to  how  the  depot  was  set  on  fire,  and  there- 
fore there  was  no  proof  that  it  was  set  on  fire  by  the  negligence  of  the 
railroad  company  or  its  agents.    (22  N.  Y.  212.) 

Was  the  building  of  a  frame  depot  or  station,  per  ae,  negligence? 
(See  Kellogg  v.  Chicago  &  N.  W.  R.  R.  Co.,  26  Wis. ;  Michigan  R.  R 
Co.  V.  Coleman,  28  Mich.  440.) 

8.  A  common  carrier  may  limit  his  general  liability  by  oontnct.  (2 
Redfield  on  Railways,  89,  100,  177,  107;  8  Wallace,  107.) 
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4.  A  railroad  company  is  bound  to  receive  and  carry  freight  in  the 
order  in  which  it  is  received  at  the  particular  station.  (2  Bedfield  on 
Railways,  175,  sec.  6;  lb.  85,  181 ;  Wobert  v.  N.  Y.  &  Erie  R.  R.  Co., 
12  N.  Y.  245;  19  Barbour,  36 ;  Soovill  v.  GrifSth,  12  N.  Y  509.) 

5.  If  the  printed  receipts  were  delivered  to  the  appellees'  driver,  it 
was  their  duty  to  read  them,  etc.,  and  therefore  the  court  erred  in  not 
giving  instruction  No.  6.  (Belger  v.  Dinsmore,  51  N.  Y.  166;  51  Bar- 
bour, 69;  Fible  V.  Livingston,  64  Barbour;  Adams  Express  Co.  v.  Guth- 
rie, 9  Bush,  78.) 

6.  The  court  erred  in  refusing  to  instruct  the  jury  to  find  special 
verdicts  on  motion  of  defendant.    (Civil  Code,  sees.  326,  327.) 

LYTTLETON  COOKE  on  same  side. 

1.  A  railroad  company  can,  by  contracts  fairly  made,  exempt  itself 
from  losses  and  damages  to  property  in  its  possession,  not  the  result  of 
negligence.    (2  Duv.  564;  7  Bush,  500;  9  Bush,  80.) 

2.  When,  as  in  this  case,  a  bill  of  lading  contains  a  clause  exempting 
from  loss  by  fire,  there  is  no  liability  for  such  loss,  unless  it  was  occa- 
rioned  by  the  negligence  of  the  carrier.  (Railway  Age,  July  18,  1878; 
Hall  V.  R.  R.  Co.,  13  Wall.  367 ;  Long  v.  N.  Y.  C.  R.  R.  Co.,  50  N.  Y.  76 ; 
Belger  v.  Dinsmore,  51  N.  Y.  166;  Steers  v.  Liverpool,  Ac,  S.  S.  Co., 
57  N.  Y.  1 ;  Maghee  v.  C.  &  A.  R.  R.  Co.,  45  N.  Y.  514;  Bostwick  v.  B. 
&  0.  R.  R  Co.,  45  N.  Y.  712;  Germania  Fire  Ins.  Co.  v.  Memphis  & 
Charleston  R.  R  Co.,  Ct.  Appeals  N.  Y.,  January  15,  1878;  Illinois  Cen- 
tral R.  R.  Co.  V.  Frankenberg,  45  III.  88;  Mulligan  v.  111.  C.  R  R.  Co., 
2  Am.  Railway  Cases,  322;  McMillan  v.  Michigan  S.  R  R  Co.,  16  Mich. 
80;  New  Jersey  S.  Nav.  Co.  v.  Merchants  Bank,  6  How.  344;  York  Co. 
T.  Central  R.  R.  Co.,  3  Wall.  112.) 

3.  An  exemption  from  liability  from  losses  arising  from  specified 
causes,  when  embodied  in  the  bill  of  lading,  has  been  frequently  recog- 
nized as  a  part  of  the  contract,  though  it  did  not  distinctly  appear  to 
have  been  brought  to  the  consignor's  notice.    (Davidson  v.  Graham, 

2  Ohio  (N.  S.),  131;  Parsons  v.  Monteith,  13  Barbour,  353;  York  Co.  v. 
Central  R  R.  Co.,  3  Wallace,  107 ;  Dorr  v.  New  Jersey  Steam  Nav.  Co., 
11  N.  Y.  491;  Moore  v.  Evans,  14  Barb.  524;  Killman  v.  Express  Co., 

3  Kansas,  205;  Whitesides  v.  Thurlkill,  20  Miss.  599.) 

ISAAC  T.  WOODSON  and  LESLIE  &  BOTTS  for  appellees. 

1.  Appellant  being  a  common  carrier,  and  having  sufiered  the  loss 
of  appellees'  tobacco,  was  liable  to  appellees  for  the  value  of  the  tobacco, 
whether  lost  through  negligence  or  not,  unless  a  legal  contract  was  en- 
tered into  limiting  appellant's  extraordinary  liability  as  an  insurer  with 
warranty  of  safety. 

2.  Such  contract,  if  made,  could  not  exempt  appellant  from  the 
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results  of  ordinary  negligence  on  the  part  of  appellant  or  its  agents  or 
employes,  by  which  the  shipper  suffered  lo9s. 

3.  The  receipts  relied  upon  are  not  such  contracts,  because  they  were 
never  assented  to  by  appellees  at  any  time,  nor  understood  by  appellees, 
before  the  loss,  and  were  not  signed  by  either  party,  nor  accepted  as  a 
contract  in  any  way. 

4.  If  the  receipts  had  been  agreed  to  by  the  parties,  they  can  not 
avail  appellant  as  a  defense,  for  the  reason  that  they  purport  to  exempt 
appellant  from  all  liability,  without  any  exception,  as  to  negligence  or 
fraud ;  and  this  is  against  public  policy  and  void  under  the  law,  and  is 
not  such  a  reasonable  contract  as  the  law  will  enforce.  (1  Parsons  on 
Con.  634,  635,  637,  638,  660,  707,  708,  712,  715;  Angell  on  Carriers,  224, 
226,  269,  386,  392,  sees.  250,  259,  267,  462;  Lockwood  v.  R.  R.  CJo., 
17  Wall.  877 ;  Story  on  Bailments,  630,  634,  637,  693,  696,  sees.  506,  609, 
611,  671 ;  1  Chitty  on  Con.  96,  688,  689,  690,  691 ;  Redfield  on  Carriers, 
84,  sec.  102 ;  Adams  Express  Co.  ▼.  Nock,  2  Duv.  664 ;  L.  C.  &  L.  K.  R. 
Co.  ▼.  Hedger,  9  Bush,  646 ;  Rhodes  v.  L.  &  N.  R  R.  Co.,  9  Bush,  689 ; 
Ratcliffe  v.  Smith,  13  Bush,  172;  1  Redfield  on  Railways,  117;  Redfield 
&  Shearman  on  Negligence,  16,  396;  2  Redfield  on  Railways,  p.  100,  par. 
11,  p.  99,  sec.  7,  p.  88,  sec.  11 ;  Buckland  v.  Adams  Express  Co.,  97  Mass. 
124;  Perry  V.  Thompson,  98  Mass.  249;  66  Maine,  462;  Brown  v.  East- 
ern R  R.  Co.,  11  Cush.  97;  Malone  v.  Boston  &  Worcester  R.  R.  Co., 
12  Gray,  388;  2  Greenleafs  Ev.  190,  191;  Cole  v.  Goodwin,  19  Wal- 
lace, 267.) 

6.  Where  special  contracts  are  pleaded  by  defendant,  the  harden  of 
proof  is  on  the  plaintiff  to  show  negligence,  and  where  receipts  are  de- 
livered to  shippers,  the  burden  of  proof  is  on  them  to  show  they  did  not 
understand  and  agree  to  the  terms  limiting  the  liability  of  the  carrier. 
(Colton  V.  Cleveland  &  Pittsburgh  R.  R.  Co.,  67  Pa.  211 ;  Lamh  v.  Cam- 
den &  Amboy  R  R  Co.,  46  N.  Y.  271 ;  School  District  v.  Boston,  Hart- 
ford &  Erie  Co.,  102  Mass.  662;  Fietal  v.  Middleton  R  R  Co.,  109  Mass. 
398 ;  Van  Schank  v.  Northeastern  Transportation  Co.,  3  Biss.  394 ;  Trans- 
portation Co.  v.  Downer,  11  Wall.  129.) 

6.  Whether  appellant  was  guilty  of  negligence,  in  allowing  comhus- 
tible  matter  to  accumulate  in  the  depot,  was  a  question  for  the  jarv. 
(Webb  V.  Rome,  Ac,  49  N.  Y.  420 ;  39  L.  J.  C,  p.  68 ;  18  Com.  B.  (N.  S.) 
684;  L.  J.  C,  p.  182;  Michigan  S.  &  R  R  Co.  v.  Heaton,  37  Ind.  448,) 

JUDGE  ELLIOTT  delivered  the  opinion  of  the  court. 

On  the  11th  of  October,  1877,  the  appellees  Brownlee  aii<l 
Wells  brought  this  action  for  the  recovery  of  the  value  of 
three  hogsheads  of  tobacco,  which  they  alleged  had  been  con- 
sumed by  fire  while  in  possession  of  appellant's  agents,  and  by 
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their  Degligence,  at  Rowlett's  Station^  a  depot  or  station  on 
appellant^s  railroad. 

On  the  16th  of  June^  1877,  the  appellees  by  their  teamster, 
a  colored  man,  delivered  to  appellant's  agent  at  its  depot  at 
Eowlett's  Station,  two  hogsheads  of  tobacco.  The  appellant's 
agent  filled  up  and  delivered  to  the  teamster,  on  the  delivery 
of  each  hogshead  of  tobacco,  a  printed  freight-bill,  which,  in 
addition  to  the  acknowledgment  of  the  receipt  of  the  freight, 
contained  a  contract,  limiting  the  common-law  liability  of  ap- 
pellant as  a  common  carrier  in  several  particulars,  and  among 
others  contained  the  following  provision:  *'That  the  said  Lou- 
isville &  Nashville  Railroad  Company  shall  not  be  liable  for 
loss  or  damage  on  any  article  of  property  whatever,  by  fire  or 
other  casualty  while  in  transit  or  while  in  depots,  or  landings 
at  points  of  delivery,  etc." 

On  the  18th  of  the  same  month  and  year  the  appellees,  by 
the  same  teamster,  delivered  another  hogshead  of  tobacco,  and 
received  a  similar  freight-bill  or  receipt  for  the  same. 

On  the  19th  of  June,  1877,  the  warehouse  in  which  this 
tobacco  was  stored  at  Rowlett's  Station,  was  consumed  by  fire 
at  near  two  o'clock  in  the  morning,  and  appellee's  tobacco 
was  consumed  with  it. 

According  to  the  evidence  there  was  a  stove  in  the  depot- 
building,  but  there  had  been  no  fire  in  it  for  several  months. 

The  last  trains  that  passed  the  depot  before  the  fire  were 
two  that  passed  each  other  at  that  station  at  about  eight  o'clock 
and  fifty  minutes  on  the  night  of  the  18th,  some  four  or  five 
hoars  before  the  fire.  At  between  eleven  o'clock  and  midnight 
the  appellant's  agent  went  to  his  boarding-house,  some  few 
hundred  yards  distant,  and  retired  for  the  night,  and  at  some 
minutes  after  one  o'clock,  A.  M.  of  June  the  19th,  another 
train  approached  Rowlett's  depot,  and  its  passengers  discov- 
ered the  warehouse  on  fire. 

The  depot-buildings  at  Rowlett's  Station  were  all  built  of 
Vol.  XIV.— 39 
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wood^  and  covered  or  roofed  with  shingles^  and  a  good  many 
rags  were  scattered  over  the  warehouse-floor  at  the  time  it 
caught  fire.  How^  or  precisely  when,  the  warehouse  took  fire, 
appears  to  have  been  a  matter  of  mere  conjecture  with  the 
witnesses. 

The  colored  man  who  delivered  the  tobacco  proves  that  he 
received  the  freight-receipts,  and  delivered  two  of  them  to  ap- 
pellee Brownlee  on  the  16th  of  June,  being  the  day  of  their 
date,  and  that  he  delivered  the  other  one  to  Brownlee  on  the 
18th  of  the  month,  the  day  of  its  date,  and  the  appellee, 
Brownlee,  ))roves  that  he  received  them  at  those  dates. 

By  this  teamster  it  is  also  proved  that  he,  on  the  delivery 
of  the  hogsheads  of  tobacco  on  the  16th  of  June,  informed  the 
appellant's  agent  at  the  depot  that  the  consignors  wished  them 
shipped  so  soon  as  it  could  be  done  to  Louisville,  as  they 
wished  them  there  by  the  19th  of  the  month  at  the  farthest, 
and  there  is  evidence  conducing  to  prove  that  the  appellant's 
agent  promised  to  ship  the  tobacco  by  that  time. 

Appellant's  agents,  Havey  and  Rowlett,  prove  that  at  no 
time  after  they  received  the  first  two  hogsheads  of  tobacco 
could  they  have  shipped  more  than  one  of  them  before  the 
burning  of  the  warehouse.  And  they  prove  that  the  traio  on 
which  appellant  ships  freight  to  Louisville  passes  the  depot 
each  morning  at  10:t35,  and  that  at  that  time  on  the  morning 
of  the  18th  of  June  the  last  hogshead  of  appellee's  tobacco 
had  not  reached  it,  and  could  not  have  been  shipped  before  the 
next  morning,  and  before  that  time  it  was  all  burned  up. 

These  agents  state  that  by  the  regular  course  of  business 
of  the  railroad  company,  appellee's  tobacco  could  have  been 
shipped  on  the  freight  train  passing  Bowlett's  depot  at  10:35 
A.  M.  Tuesday,  June  the  19th,  and  not  sooner. 

On  the  trial,  verdict  and  judgment  were  rendered  for  ap- 
pellees, and  the  defendant  by  this  appeal  questions  the  correct- 
ness  of  the  judgment  on  various  grounds,  but  chiefly  on 
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account  of  the  instructions  which  it  is  asserted  were  errone- 
ously given  at  appellees^  instance^  and  those  which  were  re- 
fused when  offered  by  appellant. 

At  appellees'  instance,  by  instruction  No.  1,  the  jury  were 
told  that  if  "they  shall  believe,  from  a  preponderance  of  the 
evidence,  that  the  defendant  received  plaintiffs'  tobacco,  and 
agreed  to  transport  the  same  to  Louisville  and  deliver  the 
same  to  plaintiffs'  consignee,  then  it  was  the  defendant's  duty 
to  provide  a  safe  depository  for  the  same  and  to  use  ordinary 
care  and  diligence  in  taking  care  of  and  shipping  the  same 
according  to  their  contract,  and  if  defendant  failed  to  do  so 
and  plainti£&'  tobacco  was  lost  to  them  on  account  of  defend- 
ant's failure  to  provide  for  such  tobacco  such  depository,  and 
snipping  the  same  within  a  reasonable  time,  the  law  is  for  the 
plaintiffs,  and  the  jury  should  so  find  and  give  the  plaintiffs 
snch  damages  as  they  may  believe  from  the  evidence  plantiffs 
have  sustained,  not  exceeding  the  value  of  the  tobacco  lost." 

It  is  contended  by  the  appellant  that  this  instruction  was 
erroneous,  because  it  not  only  required  the  appellant  to  use 
proper  vigilance  and  diligence  in  taking  care  of  and  shipping 
the  tobacco,  but  in  addition  made  it  its  duty  to  provide  a  safe 
depository  for  the  same,  which,  in  effect,  authorized  the  jury  to 
find  against  it,  although  its  agents  may  have  stored  the  tobacco 
in  a  warehouse  considered  safe  by  ordinarily  prudent  men, 
unless  the  jury  believed  that  such  depository  was  actually  a 
safe  one.  We  think  the  criticism  of  this  instruction  is  cor- 
rect, unless  the  liability  of  appellant  has  not  been  limited  by 
the  special  contract  relied  on  by  it. 

Webster,  in  his  lexicon,  defines  the  word  safe  to  mean  "  free 
from  danger  of  any  kind,  as  safe  from  enemies,  safe  from  dis- 
ease, safe  from  storms,  safe  from  the  malice  of  foes,"  etc. 

To  make  it  the  duty  of  appellant's  agents  to  provide  a  safe 
depository  for  appellees'  tobacco  was  requiring  them  to  store 
it  in  a  place  where  it  would  be  free  from  danger  of  any  kind, 
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and  although  the  appellant's  agents  may  have  stored  the  to- 
bacco in  a  place  considered  free  from  danger  by  prudent  men 
engaged  in  like  service,  still  if  it  was  not  actually  so,  the  jury 
were  authorized  to  find  for  the  appellees. 

In  other  words,  if  the  depository  of  the  appellees'  tobacco 
was  not  actually  safe,  although  so  considered  by  prudent  men 
engaged  in  such  business,  the  storing  it  in  such  depository 
according  to  this  instruction,  authorized  the  jury  to  find  for 
the  plaintiff  on  the  ground  of  negligence  in  defendant's  agents 
in  storing  the  tobacco. 

Under  this  instruction  the  jury  may  have  believed  that 
they  were  authorized  to  find  that  no  warehouse  constructed 
of  wood  and  covered  with  shingles  was  a  safe  depository  for 
the  tobacco  of  the  appellees,  and  on  that  ground  rendered  a 
verdict  for  them,  although  abundant  authority  can  be  found 
in  support  of  the  position  that  wooden  warehouses  roofed  with 
shingles,  when  managed  and  controlled  by  prudent  agents,  are 
considered  lawful  depositories  for  the  storage  of  goods  at  rail- 
road depots  and  other  places. 

There  can  be  no  doubt  but  that  the  appellant's  agent,  on  the 
receipt  of  each  hogshead  of  appellees'  tobacco,  delivered  to  their 
agent  a  bill  of  lading  containing  a  contract  restricting  their  lia- 
bility as  common  carriers,  and  that  such  agent  delivered  these 
bills  of  lading  to  his  principals  on  the  day  he  received  them, 
but  it  is  contended  by  appellees  that  they  ought  not  to  be 
bound  by  them,  because  they  neither  read  nor  assented  to  them. 

In  Mulligan  v.  The  Illinois  Central  Railroad  Company,  2 
American  Railway  Reports,  322,  it  was  held  that  "  A  bill  of 
lading,  like  a  deed-poll,  and  many  other  classes  of  contracts,  is 
signed  by  one  party  only,  and  in  such  case  the  evidence  of 
assent  upon  the  part  of  the  other  party  usually  consists  in  his 
accepting  and  acting  upon  it,  and  the  evidence  of  assent,  de- 
rived from  his  acceptance  of  the  contract  without  objection,  is 
usually  conclusive." 
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The  court  further  say  that,  "  From  an  acceptance  of  this 
paper,  without  protest  or  objection,  the  defendant  had  a  right 
to  presume  that  plaintiff  assented  to  its  terms.  It  would  there- 
fore operate  as  a  fraud  to  permit  plaintiff  now  to  say,  '  I  did 
not  read  the  bill  of  lading,  and  was  not  aware  of  its  contents ; 
did  not  know  that  you  undertook  to  limit  your  liability  to 
C&iro,  and  did  not  assent  that  you  should  do  so/  It  not  ap- 
pearing that  any  fraud  or  imposition  was  practiced,  nor  that 
any  mistake  intervened,  the  plaintiff  must  be  conclusively  pre- 
sumed to  have  become  acquainted  with  its  contents;  and  if  he 
did  not  do  so,  the  consequences  of  his  folly  and  negligence 
must  rest  upon  himself.  Ck>urts  can  not  undertake  to  relieve 
parties  from  the  effects  of  such  inattention  and  want  of  care. 
If  ODce  they  should  enter  this  doubtful  domain,  it  is  impos- 
sible to  foresee  to  what  length  their  interference  might  be 
pressed,  or  of  what  limits  it  would  finally  admit.'' 

Judge  Cooley,  in  McMillan,  &c.  v.  M.  8.  &  N.  I.  R.  R.  Co., 
16  Michigan  Reports,  79,  says,  in  substance,  that  common  car- 
riers first  undertook  to  limit  their  common  -  law  liability  by 
printed  notices  posted  up  at  the  depots  and  warehouses ;  but  he 
says,  "  The  courts  in  this  country  have  generally  held  these 
notices  ineffectual." 

He,  however,  says,  "  If,  on  the  other  hand,  the  carriers  can 
make  it  the  interest  of  the  party  to  relieve  them  from  this 
liability  wholly  or  in  part,  a  contract  to  that  effect,  if  fairly 
made,  and  embracing  no  unreasonable  conditions,  is  not  op- 
posed to  public  policy,  and  to  forbid  it  would  seem  an  unnec- 
essary restraint  upon  freedom  of  action."  A  much  more  diffi- 
cult question  is:  What  shall  constitute  proof  of  a  contract, 
in  the  absence  of  distinct  evidence,  that  the  parties  have  con- 
sulted and  agreed  upon  terms?  The  practical  difficulty,  amount- 
ing almost  to  an  impossibility,  of  bringing  the  carrier  and  his 
employer  together  on  every  occasion  for  discussion  of  terms, 
has  led  to  the  adoption,  by  carriers,  of  a  printed  form  of  con- 
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tracts  which  is  put  into  the  hands  of  the  consignor^  and  by  its 
terms  purports  to  bind  him  to  its  conditions;  but  it  is  strongly 
insisted  that  there  ought  to  be  more  satisfactory  evidence  of 
assent  on  the  part  of  the  consignor  to  modify  any  of  his  com- 
mon-law rights  than  is  derived  from  the  mere  receipt  of  a 
paper  from  the  carrier  framed  to  suit  the  interest  of  the  latter, 
and  which  the  consignor  may  never  have  read." 

The  learned  judge  then  assents  to  all  that  was  said  by  the 
court  in  Mulligan  v.  Illinois  Central  Railroad  Company,  as 
to  the  validity  of  such  contracts,  and  says:  **I  do  not  find 
a  case  in  which  a  court  has  assumed  to  set  aside  such  a 
contract,  on  the  ground  that  the  party  had  &iled  to  read 
it.  An  exemption  from  liability  from  losses  arising  from 
specified  causes,  when  embodied  in  the  bill  of  lading,  has 
been  frequently  recognized  as  a  part  of  the  contract,  though  it 
did  not  distinctly  appear  to  have  been  brought  to  the  con- 
signor's notice.  (Davidson  v.  Graham,  2  Ohio  (N.  S.),  131; 
Parsons  v.  Monteith,  13  Barb.  353;  New  York  County  v. 
Central  R.  R.  Co.,  3  Wall.  107;  Dorr  v.  N.  J.  Steam  Nav. 
Co.,  11  N.  Y.  491.)  And  in  the  case  last  referred  to  it  is  said 
that  the  exemption,  when  embodied  in  the  bill  of  lading,  must 
be  deemed  to  have  been  assented  to  by  the  parties.  The  same 
presumption  would  seem  to  have  been  acted  upon  in  Moore  v. 
Evans,  14  Barb.  524;  Kallman  v.  Ex.  Co.,  3  Kan.  205;  and 
Whitesides  v.  Thurlkill,  20  Miss.  599;  and  it  is  in  accordance 
with  the  general  rule  applicable  to  written  contracts." 

The  cases  cited  are  only  a  few  of  those  in  which  it  has  been 
held  by  the  courts  of  the  difiTerent  states  that  the  receipt  by 
the  consignor  of  a  bill  of  lading,  containing  a  contract  restrict- 
ing or  limiting  the  common-law  liability  of  a  common  carrier 
in  the  absence  of  fraud  or  mistake,  is  binding  on  him,  whether 
it  is  read  by  him  or  not.  All  the  authorities  hold  that  the 
consignor  is  not  bound  to  accept  or  agree  to  the  terms  of  the 
special  contract  in  restriction  of  the  carrier's  liability^  but  in 
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such  cases  it  is  his  duty  to  refuse  to  accept  the  written  iustru- 
ment  limiting  such  liability  by  returning  it  to  the  carrier  after 
he  has  had  time  to  ascertain  its  contents^  with  notice  of  his 
non-acceptance. 

The  weight  of  authority,  both  in  this  country  and  England^ 
is  that  by  receiving  and  accepting  the  bill  of  lading  the  con- 
signor becomes  bound  by  its  terms^  in  the  absence  of  fraud  or 
mistake.  In  this  case  two  of  the  bills  of  lading  were  received 
by  the  appellee  Brownlee  two  days  before  the  fire,  and  the 
other  one  the  day  before,  and  they  are  retained  by  him  with- 
out notice  of  non-acceptance  or  repudiation  till  after  the  de- 
struction of  appellant's  warehouse  and  its  contents. 

On  the  16th  of  June  the  appellees'  teamster  delivered  two 
hogsheads  of  tobacco,  one  in  the  morning  and  the  other  in  the 
evening,  and  on  each  return  trip  he  delivered  to  Brownlee  the 
bill  of  affreightment  which  he  had  received  from  the  appel- 
lant's agent.    If  unwilling  to  abide  by  the  terms  of  these  bills 
of  lading,  Brownlee  could  have  returned  the  first  one  by  this 
teamster,  who  delivered  the  second  hogshead,  and  thus  evi- 
dence his  non-acceptance  of  the  proposed  terms  of  the  car- 
rier.   The  teamster  could  neither  read  nor  write,  but  Brownlee 
coulci  do  both,  but  says  he  only  looked  at  the  bills  of  freight 
to  ascertain  the  weight  of  the  hogsheads.     Having  received 
these  contracts  and  retained  them  without  objection  till  after 
the  fire  without  any  pretense  of  fraud  or  imposition  on  the 
part  of  the  agent«  of  the  company,  or  mistake  as  to  their  terms, 
appellees  can  not  avoid  their  force  merely  because  they  failed 
or  refused  to  read  them,  and  this  ruling  is  sustained  by  almost 
all  the  authorities  on  the  subject,  both  English  and  American. 
A  more  serious  question  has  been  mooted  as  to  how  far 
common  carriers  can  limit  their  liability  by  special  contract. 
In  Dorr  v.  the  New  Jersey  Steam  Navigation  Company,  4 
Sandford,  136,  Judge  Campbell  delivering  the  opinion  of  the 
coart,  said:  ^'A  common-carrier  has  in  truth  two  distinct  lia- 
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bilities^  the  one  for  losses  by  accident  or  mistake  where  he  is 
liable  as  an  insurer,  the  other  for  losses  by  default  or  negli- 
gence^  where  he  is  answerable  as  an  ordinary  bailee.  It  would 
certainly  seem  reasonable  that  he  might  by  express  special 
contract  restrict  his  liability  as  insurer,  that  he  might  protect 
himself  against  misfortune  even  though  public  policy  should 
require  that  he  should  not  be  permitted  to  stipulate  for  impu- 
nity where  the  loss  occurs  from  his  own  default  or  neglect  of 
duty,  and  such  we  consider  to  be  the  law  in  the  present  case." 

In  Story  on  Bailments,  544,  after  quoting  the  conflicting 
authorities,  it  is  said:  "The  question  may,  however,  be  now 
considered  at  rest  by  an  adjudication  entirely  satis&ctory  in 
its  reasoning  and  turning  upon  the  very  point  in  which  it  was 
held  that  in  notices  (special  contracts)  the  carrier  is  liable  for 
losses  and  injuries  occasioned  not  only  by  gross  negligence, 
but  by  ordinary  negligence.  In  other  words,  the  carrier  is 
bound  to  ordinary  diligence." 

The  doctrine  that  common  carriers  can  limit  their  common- 
law  liability  by  s()ecial  contracts  has  received  the  sanction  of 
this  court  (see  2  Duv.  554;  11  B.  Mon.  336),  but  not  to  such 
extent  as  to  relieve  them  from  liability  for  the  negligence  of 
themselves  or  their  agents. 

It  is  now  considered  the  settled  doctrine,  sustained,  too,  by 
reason  and  the  weight  of  authority,  that  common  carriers  mav 
restrict  their  liability  as  insurers  by  special  contracts  with  their 
customers,  but  can  not,  by  contract  or  otherwise,  obtain  ex- 
oneration from  loss  which  is  the  result  of  the  negligence  of 
themselves  or  agents. 

We  think  the  appellant  was  only  bound  to  use  ordinan* 
care  and  prudence  in  providing  a  depository  for  appellees' 
tobacco,  and  also  such  care  and  prudence  in  shipping  it;  and 
we  are  of  opinion  that  the  duties  of  appellant  are  properly 
defined  by  instructions  Nos.  4,  5,  6,  and  7  offered  by  it,  and 
rejected  by  the  court. 
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If  the  appellant  could,  by  the  use  of  ordinary  diligence, 
and  in  the  regular  course  of  its  freight  business,  have  shipped 
the  tobacco  before  its  consumption  by  the  fire,  it  is  responsible 
for  its  failure  to  do  so,  or  if  it  failed  to  use  ordinary  precau- 
tion and  vigilance  in  storing  appellees'  freight,  or  in  avoiding 
the  fire  which  consumed  it,  it  is  responsible  for  the  conse- 
quences. 

Wherefore  the  judgment  is  reversed,  and  cause  remanded 
for  farther  proceedings  not  inconsistent  with  this  opinion. 


Case  29-.INDICTMENT— Mabch  26. 

Buckner  v.  Commonwealth. 

APPEAL    FBOM    FAYETTE    CIBCUIT    COUBT. 

1.  One  who  has  ooMMrrrED  a  homicide  may  be  indicted  and  tbied 

FOB  mubdeb,  at  the  election  of  the  prosecuting  officer,  or  he  may 
be  indicted  and  tried  for  kUling,  by  willfully  striking,  etc.,  under 
section  2,  article  4,  chapter  29,  General  Statutes. 

Whether  he  is  indicted  and  tried  for  the  one  or  the  other  offeme,  the 
judgment  will  bar  a  second  prosecution. 

2.  Un^deb  an  indictment  fob  mubdeb  the  accused  may  be  convicted 

of  any  degree  of  homicide,  as  fixed  by  the  common  law,  viz.  murder, 
voluntary  manslaughter,  or  involuntary  manslaughter;  but  can 
not  be  convicted  of  the  statutory  offense  of  killing  by  willfully 
striking,  etc.,  as  defined  in  section  2,  article  4,  chapter  29,  General 
Statutes. 

Under  an  indictment  for  murder  the  trial  must  proceed  as  if  said 
statutory  offense  had  not  been  created. 

3.  If  the  acaued  ia  not  gwUy  of  murder  or  voluntary  manelaughter,  he  may, 

if  the  facts  warrant  it,  be  convicted,  under  the  indictment  for  mur- 
der, of  the  offense  of  involuntary  manslaughter. 

4.  Aoeuaed  may  he  guilty  of  involuntary  manslaughter  without  being  guilty 

of  the  statutory  offense  of  killing  hy  willfully  striking,  etc. 
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5.  Butf  if  the  accuaed  it  guilty  of  the  statutory  offense  of  kUHng  by  wiUfidiy 

striking^  etc.,  he  is  also  guilty  of  involuntary  manslaughter,  for  the 
former  includes  every  element  of  the  latter. 

6.  In  refwmg  to  instruct  the  jury,  on  the  trial  under  the  indictment  for 

murder,  that  they  must  acquit  if  they  found  the  accused  guilty  of  the 
statutory  offense  of  killing  by  willfully  striking,  etc.,  the  circuit 
court  did  not  err  in  this  case. 

7.  Mauce  can  not  be  implied  from  any  state  of  facts.    It  is  a  de- 

duction to  be  made  by  the  jury,  from  the  evidence  in  the  case,  and 
not  by  the  court.    (Farris  v.  Commonwealth,  14  Bush,  362.) 

Z.  GIBBONS  FOB  APPELLANT. 

1.  The  jury,  on  the  facts  proved  in  this  case,  ought  to  have  been  in* 
structed  as  to  the  law  of  involuntary  homicide.  (Conner  v.  Common- 
wealth, 13  Bush,  714.) 

2.  The  court  erred  in  instructing  the  jury  that  malice  is  "  implied  by 
law  from  any  deliberate,  cruel  act,'*  etc.  (Farris  v.  Commonwealth,  14 
Bush,  362.) 

8.  The  indictment  should  be  sufficient  to  enable  defendant  to  prepare 
to  meet  the  charge,  and  constitute  a  good  bar  to  another  proaecotion. 
(Commonwealth  v.  McAtee,  7  Dana,  29;  White  v.  Commonwealth^  9 
Bush,  179.) 

THOMAS  £.  MOSS,  attorney-general,  fob  appellee. 

JUDGE  HINES  delivered  the  opinion  of  the  court. 

Appellant  was  indicted  for  murder,  and  on  trial  iiras  con- 
victed of  manslaughter  and  sentenced  to  the  penitentiary  for 
nine  years. 

The  main  question  on  this  appeal  is,  whether  the  court 
below  erred  in  instructing,  or  in  refusing  to  instruct  the  jury. 
Instructions  were  given  in  which  the  law  of  murder  and  of 
voluntary  manslaughter  was  properly  presented,  but  no  effort 
was  made  to  give  the  jury  the  law  of  involuntary  nuin> 
slaughter;  and  that  is  the  principal  ground  of  complaint 
by  counsel  for  appellant. 

The  government  may  carve  out  of  any  transaction  of  a 
criminal  nature  and  pro?»ecute  for  any  offense  embraced  in  it. 
But  where  an  act  embraces  all  the  elements  of  several  crimes 
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the  person  who  did  the  act  can  only  be  punished  for  one  of 
them,  or  such  as  are  degrees  of  one. 

One  who  has  committed  a  homicide  may  be  indicted  and 
tried  for  murder,  at  the  election  of  the  prosecuting  officer,  or 
he  may  be  indicted  and  tried  for  killing  by  willfully  striking, 
etc.,  under  section  2,  article  4,  chapter  29,  General  Statutes. 
Whether  he  be  indicted  and  tried  for  the  one  or  the  other,  the 
judgment  will  bar  a  second  prosecution. 

Where  the  indictment  is  for  murder,  the  accused  may  be 
convicted  of  any  degree  of  homicide  as  fixed  by  the  common 
hw,  viz.  murder,  voluntary  manslaughter,  or  involuntary 
manslaughter ;  but  under  such  indictment  he  can  not  be  con- 
victed of  the  crime  defined  and  denounced  by  the  statute. 
The  indictment  and  trial  for  murder  is  an  election  to  proceed 
for  a  common-law  homicide,  and  the  trial  must  be  conducted 
as  if  the  statutory  offense  had  not  been  created. 

If  the  prisoner  is  not  guilty  of  murder  or  voluntary  man- 
slaughter, he  may,  if  the  facts  warrant  it,  be  convicted  under 
the  bdictment  for  murder,  of  the  offense  of  involuntary  man- 
slaughter, and  it  would  therefore  be  error  to  instruct  the  jury 
that  if  he  is  guilty  of  the  statutory  offense,  he  should  be  ac- 
quitted. 

He  may  be  guilty  of  involuntary  manslaughter  without 
being  guilty  of  the  statutory  offense,  but  if  guilty  of  the  stat- 
utory offense,  he  is  also  guilty  of  involuntary  manslaughter, 
for  the  former  includes  every  element  of  the  latter,  and  as  he 
may  be  convicted  of  that  offense,  under  an  indictment  for 
murder,  or  for  voluntary  manslaughter,  the  court,  where  the 
facts  justify  it  (as  in  this  instance),  should,  under  an  indict- 
ment for  murder  or  voluntary  manslaughter,  instruct  the  jury 
in  the  law  of  involuntary  manslaughter. 

For  these  reasons  it  appears  clear  that  the  court  did  not 
err  in  refusing  to  instruct  the  jury  that  they  must  acquit  if 
they  found  appellant  guilty  of  the  statutory  crime,  but  as  the 
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jury  might  have  found  from  the  evidence  that  the  killing  uttls 
involuntary,  it  was  the  duty  of  the  court  to  instruct  in  the 
law  of  involuntary  manslaughter.  (Conner  v.  Ck>mmonwealth, 
13  Bush,  714.) 

The  instruction  in  reference  to  malice  should  not  have  been 
given.  It  is  impro(>er,  under  any  circumstances,  for  the  court 
to  tell  the  jury  that  the  law  implies  malice  from  any  state  of 
facts.  It  is  a  deduction  to  be  made  by  the  jury,  from  the  evi- 
dence in  the  case,  and  not  by  the  court.  (Farris  v.  Common- 
wealth, 14  Bush,  362.) 

Wherefore  the  judgment  is  reversed,  and  cause  remanded 
with  direction  for  further  proceedings  consistent  with  this 
opinion. 


Case  31— PETITION  ORDINARY— Mabch  18. 

Hall,  &c.  V.  Smith. 

appeal  from  jeffeb80k  cohhok  pleas  cotjbt. 

1.  When  several  persons  are  named  as  suretieb  in  the  body  of  a 

BOND,  and  some  sign  and  deliver  it  to  the  principal  upon  the  con- 
dition or  agreement  that  all  the  parties  named  therein  are  to  sign 
it  before  delivery  to  the  obligee,  such  of  the  suretieit  as  so  sign  the 
bond  are  not  bound  until  it  is  executed  by  all  the  parties  named 
therein,  unless  they  waive  the  right  to  have  it  executed  by  all,  or 
consent  to  the  delivery  to  the  obligee  without  being  so  executed. 

2.  When  a  bond  is  signed  by  part  of  the  suretieb  named  therein, 

and  the  principal  procures  the  signature  of  others  in  place  of  tfaoM 
named  therein  who  do  not  sign  it,  and  then  delivers  it  to  the  obVi- 
gee,  such  of  the  sureties  named  therein  as  signed  the  bond  are  not 
bound  thereby,  unless  they  consented  to  the  substitution  or  to  the 
delivery. 

But  if  the  principal  had  atrichm  out  the  names  of  the  eurttiei  namfd 
in  the  band  who  did  not  sign  it,  and  had  inserted  in  place  thereof 
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the  names  of  those  who  signed  it  in  their  place,  before  the  de- 
livery and  without  the  knowledge  or  consent  of  the  obligee,  the 
obligee  would  have  had  the  right  to  presume  that  the  substitution 
or  change  had  been  made  with  the  knowledge  or  consent  of  all  who 
signed  the  bond,  and  in  such  a  case  all  who  signed  it  would  be 
bound  by  the  bond. 

3.  If  the  siOKATUitE  OF  OKE  SUBETY  HAS  BEEN  FORGED,  the  genuine 
signature  of  another  surety  to  the  same  paper  is  a  guaranty  to  the 
obligee  that  the  forged  signature  is  genuine.  The  obligee  has  a 
right  to  presume  that  the  maker  of  the  genuine  signature  would 
not  sign  the  paper  if  the  name  of  the  other  surety  had  been  forged, 
and  therefore  the  maker  of  the  genuine  signature  is  bound,  notwith- 
standing the  forgery  of  the  signature  of  his  co-surety. 

i  The  conditional  signing  of  a  bond  by  a  surety  can  not  affect 
the  rights  of  the  obligee,  unless  he  has  notice  of  the  agreement 
between  the  principal  and  his  surety  before  he  accepts  the  bond. 

5.  The  principax  can  not  exercise  unlimited  power  to  change  or 

alter  the  stipulations  of  a  contract,  because  he  is  intrusted  with 
the  duty  or  is  given  the  right  by  the  surety  to  deliver  it  to  the 
obligee. 

6.  If  the  principal  makes  a  material  change  or  alteration  in 

a  completed  obligation,  without  the  knowledge  or  consent  of  the 
surety,  and  then  delivers  it  to  the  obligee,  the  surety  is  exonerated 
from  liability  thereon. 

7.  The  bond  itself  gives  notice  to  the  obligee  of  an  infirmity 

in  rre  execution. 

•  When  the  band  shovfs  upon  Ub  foux  that  it  has  been  signed  by  a  part 
only  of  the  sureties  named  therein^  it  gives  notice  to  the  obligee,  that  it 
was  signed  by  those  of  the  sureties  named  therein,  who  signed  it, 
upon  the  condition  or  agreement  that  all  the  sureties  named  therein 
were  to  sign  it  before  delivery. 

8.  Facts  sufficient  to  put  one  of  ordinary  prudence  upon  in- 

quiry, as  to  an  infirmity  in  an  obligation,  are  equivalent  to  actual 
notice  of  such  infirmity. 

9.  Under  a  general  plea  of  non  est  factum,  a  question  as  to  the 

conditional  signing  and  delivery  of  a  writing  can  not  be  considered. 
A  special  plea  of  non  est  factum  is  essentially  necessary  in  order  to 
make  a  defense  upon  the  ground  that  there  was  a  conditional  sign- 
ing or  delivery  of  the  writing. 

10.  Right  jo  recover  is  limited  to  the  breach  alleged.  On  an 
alleged  failure  to  account  for  and  pay  over  money  collected,  the 
plaintiff  was  not  entitled  to  a  judgment  for  money  which  ought  to 
have  been,  but  was  not,  collected  by  the  defendant. 
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W.  R.  THOMPSON,  W.  R.  KINNEY,  and  W.  STONE  ABERT  tor 

APPELLANTS. 

A  surety  who  signs  an  obligation,  on  condition,  can  deliver  the  same 
as  an  escrow  to  the  principal  obligor,  where  there  is  evidence  on  the  face 
of  the  writing  of  a  non-compliance  with  the  condition. 

The  incompleteness  of  the  instrument  is  in  itself  sufficient  notice  to 
the  obligee,  and  is  the  best  notice  that  could  have  been  given. 

The  principal  obligor  was  a  special  agent  of  the  surety  signing  oondi- 
tionally,  and  the  instrument  on  its  face  evidenced  clearly  the  limitation 
of  the  power  conferred. 

In  support  of  the  foregoing  the  following  authorities  are  cited: 
Smith  V.  Moberly,  10  B.  Mon.  270,  812;  Sharp  v.  United  States,  4 
Watte,  22;  Pawling  v.  United  States,  4  Cranch,  219 ;  Seely  v.  People, 
27  III.  173;  Ward,  &c.  v.  Chum,  18  Grattan,  801 ;  ChamberUn  A  Tapp 
V.  Brewer,  3  Bush,  561;  8  Blackstone,  156;  Chitty  on  Contracts,  7,  174, 
530,  784 ;  Gen.  Stat.,  p.  783,  sec.  22 ;  Pollard  v.  L.  C.  &  L.  R.  R.  Co.. 
7  Bush,  597;  Fletcher  v.  Leight,  Barrett  &  Co.,  4  Bush,  308;  Bank  of 
Limestone  v.  Penick,  5  Mon.  38;  Blakey  v.  Johnson,  13  Bush,  197; 
Brandt  on  Suretyship,  sec.  357;  State  Bank  of  Trenton  v.  Evana,  3 
Green  (N.  J.),  155;  Hoboken  City  Bank  v.  Phelps,  34  Conn.  96,  101; 
Duncan  v.  United  States,  7  Peters,  437 ;  Fertig  v.  Buscher,  3  Pa.  St.  311 ; 
Hicks  V.  Goode,  12  Leigh,  479;  Reed  v.  Hoyt,  3  Ala.  88;  The  Coantj 
of  Linn  v.  Farris,  Ac,  52  Mo. ;  City  of  Sacramento  v.  Dunlap,  14  Cal. 
422;  Wildcat  Branch  v.  Ball,  45  Ind. ;  Haskins  v.  Lumbard,  16  Maine, 
140;  Hill  V.  Sweetser,  5  N.  H.  171  ;  Thatcher  v.  Austin,  11  Vt  477: 
Bean  v.  Parker,  17  Mass.  606;  Cutter  v.  Whittemore,  10  Mass.  445; 
Wood  V.  Washburn,  2  Pick.  24;  Fay  v.  Richardson,  7  Pick.  90;  Chand- 
ler V.  Temple,  4  Cush.  287;  Conch  v.  Merker,  2  Conn.  302;  People  r. 
Bostwick,  32  N.  Y.  445;  Bedison  v.  Noyes,  7  Wend.  188;  Lovett  t. 
Adams,  8  Wend.  380;  Gillett  v.  Insurance  Co.,  23  Wend.  43;  Herdmaa 
V.  Bratten,  2  Harrington  (Del.);  Leffers  v.  United  States,  11  Petera,  86 ; 
King  V.  Smith,  2  Leigh,  157;  Filts  v.  Green,  3  Dev.  (N.  C.)  292;  Blume 
V.  Bowman,  2  Ired.  (N.  C.)  238;  Crawford  v.  Foster,  6  Ga.  202;  Kellett 
V.  Towns,  11  Ga.  286;  Bibb  v.  Reed,  3  Ala.  88;  Elliott  v.  Mayfield, 
4  Ala.  423;  Penny  v.  Patterson,  5  Humph.  (Tenn.)  133;  Garvin  v. 
Mobley,  1  Bush,  48;  Greenleaf  on  Ev.,  sees.  187,  284,  486;  Decker  v. 
Judson,  16  N.  Y.  439;  Huffaker  v.  National  Bank,  12  Bush,  291 ;  1  Chit. 
Pleading,  301,  302 ;  2  ib.  388 ;  Boiling  v.  Doneghy,  1  Duv.  220 ; 
V.  Milory,  53  Mo.  516 ;  Johnson  v.  Erskine,  9  Texas ;  City  of 
mento  v.  Dunlap,  14  Cal. ;  Leaf  v.  Gibbs,  4  Car.  &  Payne«466 ;  John- 
son  V.  Baker,  4  Barn.  &  Aid.  440;  Miller  v.  Stewart,  9  Wheat  680; 
2  Washburn  on  Real  Prop.,  sec.  44,  p.  586 ;  Story  on  Agency,  sees.  72, 
126,  133,  224. 
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B.  J.  MEYLER  and  P.  B.  MUIR  foe  appellee. 
Briefs  not  in  record. 

CHIEF  JUSTICE  PRYOR  delivebed  the  opinion  op  the  court. 

This  action  was  originally  instituted  in  the  Bullitt  Circuit 
CourCy  and  by  change  of  venue  was   heard    in   the  Jefferson 
Court  of  Common  Pleas.     It  is  based  on  the  following  writ- 
ing: "Whereas^  B.  S.  Hall  has  this  day  been  appointed  by 
the  Bullitt  County  Court  of  Kentucky  deputy  sheriff  of  said 
county:  Now  we,  B.  8.  Hall,  principal,  and  Lewis  Hall,  Minor 
Hall,  W.  L.  HaU,  James  Hall,  8.  M.  Hobbs,  C.  A.  Collins,  his 
sureties,  do  hereby  undertake  and  covenant  to  James  F.  8mith, 
sheriff  of  Bullitt  County,  Kentucky,  that  said  B.  8.  Hall,  dep- 
uty sheriff  aforesaid,  shall  well  and  truly  perform  the  duties  of 
said  deputy  sheriff,  and  pay  over  to  the  persons  so  entitled  all 
sums  of  money  or  other  property  that  may  come  to  his  hands, 
and  shall  account  for  and  pay  over  to  said  sheriff,  8mith,  all 
taxes  which  he,  said  Hall,  may  collect.     We  expressly  under- 
take that  said  B.  8.  Hall,  deputy  sheriff  as  aforesaid,  shall  save 
said  Smith  from  all  lo&s  and  damages  which  he  may  sustain  by 
reason  of  the  acts  of  said  B.  8.  Hall,  deputy  sheriff  as  afore- 
said.    September  18,  1871." 

(Signed,)  B.  8.  Hall. 

Lewis  Hall. 
Minor  Hall. 
8.  M.  Hobbs. 
C.  A.  Collins. 
G.  Wolfe. 
William  W.  Hall. 
Lewis  Hall,  whose  name  appears  as  a  surety  on  the  bond, 
was  the  £ither  of  the  principal  obligor,  B.  8.  Hall,  and  died 
prior  to  the  institution  of  this  action.  His  administrator  being 
sued,  pleaded  non  esifactumy  and  before  the  hearing,  the  action 
as  to  him  was  dismissed. 

James  Hall  and  William  L.  Hall,  whose  names  appear  in 
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the  body  of  the  bond  as  sureties,  never  signed  or  executed  the 
paper,  and  the  names  of  G.  Wolfe  and  William  W.  Hall  seem 
to  have  been  substituted. 

The  appellant  S.  M.  Hobbs  filed  in  the  court  below  a 
special  plea  of  non  est  factum,  in  which  it  is  alleged,  in  sub- 
stance, that  the  defendant  Hobbs  signed  the  bond  upon  the 
express  condition  and  agreement  that  all  of  the  parties  named 
as  sureties  on  the  bond  were  to  sign  it  before  delivery,  of 
which  fact  Smith,  the  obligee,  had  notice.  That  he  agreed  to 
become  bound  as  a  joint  surety  in  the  bond  with  the  parties 
therein  named,  and  on  no  other  condition ;  and  the  same  was 
not  binding  until  it  had  been  fully  executed. 

It  was  not  attempted  upon  the  hearing  to  show  that  Hobbs 
ever  waived  his  right  to  have  the  bond  executed  by  James 
Hall  and  William  L.  Hall,  or  to  assume  the  responsibility  in 
conjunction  with  other  parties,  whose  names  seem  to  have 
been  substituted  as  sureties.  The  bond  was  in  the  hands  of 
the  principal  obligor,  and  the  names  of  James  Hall  and  Wil- 
liam L.  Hall  inserted  in  the  body  of  that  instrument  at  the 
time  Hobbs  afiSxed  his  signature,  and  when  signed  was  deliv- 
ered, as  it  now  appears,  to  the  appellee  (the  sheriff),  and  by 
him  accepted  as  an  indemnity  against  any  loss  he  might  sus- 
tain by  reason  of  the  acts  of  the  principal  obligor,  B.  S-  Hall, 
who  had  qualified  as  his  deputy.  This  testimony  conduces  to 
establish  the  fact  that  Hobbs  signed  the  paper  on  the  con- 
dition that  the  parties  whose  names  are  inserted  in  the 
bond  should  become  jointly  bound  with  him  as  sureties,  and 
the  instrument,  when  thus  signed,  was  delivered  to  the  prin- 
cipal obligor,  in  order  that  he  might  obtain  their  signatures, 
and  the  latter,  instead  of  obtaining  their  signatures,  induced 
Wolfe  and  Wm.  W.  Hall  to  sign  the  paper,  and  in  that  con- 
dition it  was  delivered  to  and  accepted  by  the  appellee. 

An  instruction  was  offered  by  counsel  for  Hobbs  to  the 
effect  that  if  he  signed  the  bond  as  an  escrow,  or  if  he  signed 
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the  bond  and  delivered  it  to  B.  S.  Hall;  the  principal  obligor, 
on  the  condition  that  he  was  to  procure  the  signatures  of  the 
parties  named  in  the  instrument  as  his  joint  sureties,  and  that 
B.  S.  Hall  failed  to  do  so,  it  was  an  incomplete  undertaking 
on  the  part  of  Hobbs,  and  not  binding  upon  him,  although 
delivered  to  the  appellee ;  that  the  writing  itself  was  notice 
to  the  appellee  of  the  terms  on  which  Hobbs  had  agreed  to 
become  liable.  This  instruction  was  refused,  of  which  the 
appellant  Hobbs  complains.  There  was  a  special  finding  by 
the  jury,  at  the  instance  of  this  appellant,  sustaining  his  de- 
fense, and  also  a  finding  that  appellee  Smith  had  no  notice  or 
knowledge  of  any  of  the  conditions  upon  which  appellant 
signed  the  writing  at  or  before  the  time  of  its  delivery  to 
him  by  the  principal  obligor.  The  court  below  told  the  jury 
in  substance  that  in  the  absence  of  such  notice  the  finding 
must  be  for  the  appellee. 

That  the  writing  was  delivered  by  Hobbs  to  the  appellee 
as  an  escrow  constituted  no  defense  was  settled  by  this  court 
in  the  case  of  Millet  v.  Parker,  reported  in  2  Metcalfe,  608. 
In  that  case  the  bond  was :  "  We  undertake  and  bind  our- 
selves unto  W.  L.  Parker  that  W.  B.  Vansant  will  perform  his 
part  of  the  contract  of  dissolution  of  partnership  between  the 
said  Vansant  and  Parker,  and  that  he  will  save  him  harm- 
less therein.     April  1,  1876.  "  W.  B.  Vansant. 

"  F.  Millet.'' 
Millet,  the  surety,  pleaded,  and  the  testimony  established 
the  fact,  that  the  obligation  was  handed  to  the  obligor  Van- 
sant by  the  surety,  with  the  express  agreement  and  condition 
that  it  was  to  be  taken  by  him  to  one  Beverly  to  be  executed 
by  him  as  a  surety  also,  and  was  not  to  be  a  binding  obliga- 
tion until  that  was  done.  This  court  said,  on  an  appeal  by 
the  surety  Millet,  the  writing  having  been  delivered  without 
Beverly's  signature,  that  a  writing  delivered  to  or  held  by 
one  of  the  obligors  imposed  no  obligation  on  any  of  the 
Vol.  XIV.— 40 
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parties  signing  it  so  long  as  it  remained  in  the  obligor's  pos- 
session^ while  an  escrow  could  not  be  revoked  by  the  party 
making  it^  and  the  one  in  whose  favor  it  is  made  is  entitled 
to  the  obligations  whenever  he  complies  with  the  conditions 
upon  which  it  is  to  be  delivered.  The  obligors  retaining  the 
possession  of  the  obligation  may  destroy  or  cancel  it  at  any 
time,  as  it  has  never  become  obligatory  for  the  want  of  de- 
livery and  acceptance  by  the  party  for  whose  benefit  it  was 
made.  It  is  also  said  in  that  case^  ^'  The  surety,  by  putting  his 
name  to  a  paper,  and  leaving  it  in  the  possession  of  his  princi- 
pal, enables  him  to  make  use  of  it,  and  impose  on  a  person  who 
is  ignorant  of  the  secret  agreement  between  the  obligors.'^ 
He  trusts  the  principal,  "  and  does  not  deliver  it  as  an  escrow." 

This  principle  was  recognized  by  this  court  in  the  cases  of 
the  Bank  of  the  Commonwealth  v.  Curry,  2  Dana;  Smith  v. 
Moberly,  10  B.  M. ;  Whitaker  v.  Crutcher,  5  Bush ;  Murphy 
V.  Hubble,  2  Duv. ;  and  in  many  others  that  might  be  cited. 

It  is  maintained  by  counsel  for  the  appellant  that  the  doc- 
trine announced  in  the  cases  cited  has  no  application  to  the 
case  under  consideration,  because  the  appellee  had  notice  from 
the  bond  itself,  that  it  was  an  incomplete  instrument,  and 
appellant's  liability  depended  upon  its  execution  by  the  par- 
ties named  in  the  body  of  the  bond  as  his  co-sureties.  It  is 
well  settled  that  a  conditional  signing  by  a  surety  can  not 
affect  the  rights  of  the  obligee  unless  he  has  notice  of  the  ex- 
istence of  such  an  agreement  between  the  principal  and  hi^ 
surety  before  he  accepts  the  obligation,  and  the  negligent  ob- 
ligee or  surety  must  be  made  to  suffer,  and  not  the  innocent 
payee.  The  principal  in  an  obligation,  however,  can  not  exer- 
cise unlimited  power  to  change  or  alter  the  stipulations  of  a 
contract,  because  he  is  intrusted  with  the  duty  or  is  given  the 
right  by  the  surety  to  deliver  it  to  the  obligee.  Where  the 
contract  is  complete  when  signed  by  the  surety,  the  authority 
given  the  principal  obligor  to   deliver,  does   not  imply  any 
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aathority  on  his  part  to  change  its  terms.  It  is  no  longer  the 
obligation  of  the  surety^  if  a  material  alteration  is  made  with- 
oat  his  consent^  and  in  cases  where  the  obligation  or  contract 
is  perfected,  and  the  surety  attempts  to  rely  on  a  defense  exist- 
iug  by  reason  of  some  agreement,  between  himself  and  the 
priDcipal  obligor,  made  at  the  time  of  the  signing,  it  is  well 
settled  that  it  can  not  affect  the  rights  of  the  obligee,  or  pre- 
vent his  recovery,  unless  he  had  notice  of  the  agreement  at  or 
before  his  acceptance  of  the  obligation,  or  was  in  the  ]X)sses- 
8ion  of  such  facts  and  circumstances  with  reference  to  the 
rights  of  the  surety  as  would  place  an  ordinarily  prudent  man 
on  iuquiry. 

The  same  rule  also  applies  where  the  paper  is  blank  as  to 
dates,  amounts,  stipulations,  etc.,  and  is  intrusted  with  the  ob- 
ligor to  fill  up  the  blank,  or  to  insert  the  terms  and  conditions 
of  the  agreement.  In  all  such  cases  the  doctrine,  that  he  who 
trusts  must  lose,  prevails,  and  as  between  the  surety  and  an 
innocent  holder  the  surety  must  bear  the  loss. 

Counsel  for  the  appellee  rely  on  the  cases  of  Terry  &  Bell 
V.  Hazlewood,  1  Duvall,  104,  and  Joi^s  v.  The  Shelbyville 
F.  L.  &  M.  Insurance  Co.,  1  Metcalfe,  58,  as  sustaining  the 
judgment  of  the  court  below.      In  the  first-named  case  Terry 
&  Bell  were  the  joint  sureties,  as  they  supposed,  with  T.  T. 
Stockton  on  a  bond  to  the  Commonwealth.     It  was  made  to 
appear  that  the  signature  of  T.  T.  Stockton  was  a  forgery,  and 
Terry  &  Bell  resisted  a  recovery  against  them  on  the  ground 
that  they  signed  the  obligation  believing  the  signature  of  their 
co-surety  was  genuine,  and  agreed  to  become  liable,  jointly, 
with  him,  and  in  no  other  manner.     The  court  held  the  sure- 
ties liable  on  the  ground  that  the  Commonwealth  was  in  no 
wise  instrumental  in  obtaining  the  surety,  and  the  writing 
having  been  delivered  as  a  complete  instrument,  without  no- 
tice of  any  wrong,  it  was  the  negligence  or  fault  of  the  surety 
in  trusting  his  principal,  and  he  must  therefore  suffer. 
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The  obligee  practiced  no  fraud  on  the  sureties,  and  they 
had  been  deceived  by  those  they  trusted;  in  fact,  the  sig- 
nature of  Terry  &  Bell  to  the  paper  was  evidence  to  the 
obligee,  when  the  paper  was  delivered,  that  it  was  the  genuine 
signature  of  all  the  parties  to  it.  The  obligee  had  the  right 
to  presume  that  the  sureties  would  not  assume  the  liability 
without  knowing  who  had  or  was  to  become  liable  with  them ; 
and  as  one  of  two  innocent  parties  must  suffer,  the  one  whose 
negligence  contributed  to  the  loss  must  bear  it. 

There  are  cases,  however,  taking  a  different  view  of  this 
question,  and  upon  the  same  facts  indicate  that  the  surety 
would  be  released.    (See  Seely  v.  The  People,  27  Illinois.) 

The  obligation  delivered  by  Stockton  was  perfect,  and  the 
obligee  was  without  notice  of  the  fraud  or  the  existence  of 
any  fact  that  would  place  an  ordinarily  prudent  man  on 
inquiry;  and  for  this  reason  we  do  not  regard  the  case  as 
analogous  to  the  one  before  us. 

The  case  of  Jones  v.  The  Shelby  ville  F.  L.  &  M.  Insurance 
Company  is  the  strongest  case  in  support  of  the  views  pre- 
sented by  counsel  for  the  appellee.  In  that  case  the  names  of 
Parish  and  Ratcliff  were  inserted  as  the  sureties  of  Staples  in 
the  body  of  the  note.  Ratcliff  signed  the  paper  as  surety,  and 
Parish  failing  to  do  so,  the  signature  of  Jones  was  procured 
as  a  co-surety  without  Ratcliff's  consent,  and  the  name  of 
Parish,  after  or  at  the  time  the  note  was  delivered  to  the 
agent  of  the  obligee,  was  erased  from  the  body  of  the  note, 
and  that  of  Jones  inserted.  Whether  the  name  was  erase<l 
in  the  presence  of  the  agent  of  the  company,  does  not  appear: 
but  it  is  expressly  held  that  if  the  appellees  had  notice  of  the 
agreement  with  Ratcliff  it  released  him  from  liability.  The 
reasoning  of  the  court  in  that  case  is  in  harmony  with  all  the 
previous  decisions  of  this  court  on  the  questions  involved; 
and  if  the  principal  obligor  erased  the  names  of  some  of  the 
sureties  inserted  in  the  note  when  in  an  incomplete   state. 
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without  the  knowledge  of  the  obligee,  the  latter  had  the 
right  to  presume  that  he  had  the  authority  to  do  so,  or  that 
it  had  been  done  by  the  consent  of  the  parties  whose  names 
were  then  affixed  to  the  paper.  In  the  case  under  consid- 
eration the  names  of  those  who  were  to  become  the  co-sureties 
of  the  appellant  Hobbs  were  inserted  in  the  body  of  the  bond, 
and  the  obligation  delivered  and  accepted  by  the  obligee  in 
that  condition.  The  principal  obligor  had  qualified  or  was 
about  to  qualify  as  the  deputy  of  the  appellee,  who  was  then 
the  sheriff  of  the  county  of  Bullitt.  The  deputy  was  re- 
quired to  indemnify  his  principal,  and  the  appellant  agreed 
to  become  jointly  bound  with  the  parties  named  in  the  bond 
as  the  surety  of  the  deputy.  He  knew  their  relation  to  the 
deputy,  the  ability  of  each  one  of  the  parties  to  assume  his  ?! 

part  of  the  loss  in  the  event  any  was  sustained,  and  was  willing 
to  share  the  responsibility  with  them. 

He  had  signed  an  obligation  by  which  he  had  undertaken, 
in  conjunction  with  the  parties  named  in  the  bond,  to  become 
h'able  to  the  appellee.   He  had  the  right  to  prescribe  the  terms 
upon  which  his  liability  was  to  depend,  and,  when  not  acting 
so  as  to  mislead  or  deceive  others,  is  entitled  to  the  letter  and 
spirit  of  his  undertaking.     He  might  have  been  willing  to 
bind  himself  jointly  with  the  parties  whose  names  were  on  the 
bond,  and  unwilling  to  waive  this  right  in  order  that  other 
names  might  be  substituted.     He  had  the  right  to  believe  that 
the  parties  named  as  sureties  would  become  bound  with  him, 
the  instrument  when  signed  by  him  being  complete  except  as 
to  their  signatures.      If,  when  the  deputy  made  default,  they 
had  signed  the  bond,  the  liability  of  appellant  would  have  been 
lessened,  or  he  could  have  required  them  to  share  the  loss.    It 
is  not  pretended  that  appellee  must  be  denied  a  recovery  in  i| 

the  absence  of  notice  as  to  the  conditions  Uj>on  which  appel- 
lant was  to  become  liable.  This  notice  may  be  actual,  or  such 
as  would  place  an  ordinarily  prudent  man  on  inquiry. 
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This  rule  has  its  application  to  commercial  paper^  and  while 
mere  evidence  of  the  existence  of  facts  that  might  lead  to  an 
inquiry  by  which  the  fraud  could  be  discovered  is  not  suffi- 
cient to  invalidate  a  negotiable  instrument^  the  rule  has  never 
been  applied  so  strictly  to  non-negotiable  instruments;  but  as 
to  either,  where  the  facts  would  satisfy  one  of  ordinary  pru- 
dence and  judgment  of  the  infirmity  of  the  paper,  no  recov- 
ery can  be  had.  (Goodman  v.  Simonds,  20  Howard ;  Woolfolk 
V.  Bank  of  America,  10  Bush;  Blakey  v.  Johnson,  13  Bush.) 

In  this  case  the  bond  was  delivered  and  accepted  by  the 
appellee  in  the  same  condition  it  was  in  when  signed  by  the  ap- 
pellant. The  face  of  the  instrument  was  plain  as  to  the  terms 
upon  which  the  appellant  had  agreed  to  become  liable.  The 
bond  purported  to  be  the  bond  of  those  who  never  executed 
it,  and  gave  every  evidence  to  the  holder  that  it  was  an  incom- 
plete instrument.  He  saw  the  names  of  the  parties  signed  to 
the  instrument,  and  knew  the  character  of  the  undertaking, 
and,  as  an  ordinarily  prudent  man,  should  have  made  inquiry 
to  know  why  it  was  the  names  of  these  parties  were  on  the 
bond  as  sureties  and  not  signed  so  as  to  make  it  their  obliga- 
tion. 

The  names  had  not  been  erased,  and  no  blank  left  on  the 
paper,  or  any  other  evidence  on  its  face  indicating  that  they 
were  not  to  become  bound.  If  the  principal  had  stated  that 
the  appellant  had  waived  his  right  to  have  them  sign  the  paper, 
it  would  have  been  in  direct  conflict  with  the  writing  itself 
that  was  at  the  time  delivered  and  accepted  by  him.  The 
extent  of  his  liabity  was  plain,  unmistakable,  and  was  notice 
to  the  obligee  of  the  condition  upon  which  the  appellant  agreed 
to  become  bound. 

In  the  case  of  Fletcher  v.  Austin,  11  Vermont,  it  was 
held  "  where  a  bond  contains,  in  the  obligatory  part,  the 
names  of  several  persons  as  sureties,  if  a  part  sign  with  the 
understanding  and  on  the  condition  that  it  is  not  to  be  de« 
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livered  to  the  obligee  until  signed  by  the  others,  it  is  not 
effectual  as  to  those  who  do  sign  until  complied  with.  The 
obligee  must  inquire  whether  those  who  have  signed  consent  to 
its  being  delivered  without  the  signatures  of  others/'  In  the 
case  of  Sharp  v.  The  United  States,  4  Watts,  it  is  said,  "  His 
(the  surety's)  signature  is  conditional,  and  unless  it  be  shown 
that  the  condition,  viz.  the  execution  of  the  bond  by  William 
Laughlin,  whose  name  appears  in  the  body  of  it,  has  been 
dispensed  with  by  him,  he  has  a  good  defense  to  the  suit." 
(Cutter  V.  Roberts,  4  Nebraska ;  Duncan  v.  United  States,  7 
Peters.) 

The  conditions  upon  which  appellant  signed  the  bond  hav- 
ing been  pleaded  and  established,  the  bond  on  its   face  was 
notice  to  the  appellee,  and  there  being  no  proof  of  a  waiver 
of  his  contract,  in  order  that  other  names  might  be  substituted 
in  lieu  of  those  who  failed  to  sign,  a  judgment  should  have 
been  rendered  for  this  appellant  on  the  special  finding.     The 
judgment  below,  as  to  Hobbs,  is  therefore  reversed,  and  cause 
remanded  with  directions  to  render  a  judgment  in  his  favor. 
As  to  the  other  appellants,  their  defense  is  based  on  the 
general  plea  of  non  est  factum,  with  an  additional  defense,  con- 
troverting the   fact  of  the  collection  of  the  money  by  their 
principal,  and  their  liability  therefor.    Under  the  general  plea 
of  non  est  factum  the  question  as  to  the  conditional  signing 
and  delivery  of  the  writing  can  not  be  considered,  and  the 
remaining  inquiry  as  to  these  appellants  arises  on  the  instruc- 
tions.   The  petition  we  regard  as  presenting  a  cause  of  action,  ^ 
and  the  breach  of  the  covenant  alleged  is  the  collection  of  the 
money  by  the  principal,  and  his  failure  to  pay  it  to  the  appel-  |r 
lee.   The  breach  is  that  the  deputy  failed  to  account  for  and  pay 
over  to  his  principal  (the  plaintiff)  moneys  collected  by  him.  [i 
The  instructions  given  at  the  instance  of  the  appellee  author-  \ 
ize  a  finding  against  appellants,  not  only  for  the  moneys  col-                               f 
lected  by  the  principal,  but  for  moneys  that  he  might  have  S 
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collected  on  claims  in  his  hands.  This  was  erroneous,  as  the 
only  breach  assigned  was  his  failure  to  account  for  and  pay 
over  the  money  collected  by  him. 

The  fact  that  the  appellee  was  permitted  to  look  to  a  paper 
in  his  possession  to  refresh  his  memory  as  to  the  existence  of 
certain  facts  did  not  prejudice  the  appellant.  He  did  not  de- 
rive his  knowledge  from  the  writing,  but  merely  resorted  to 
it  to  enable  him  to  state  more  correctly  the  dates  and  amoauts 
of  claims  about  which  he  was  testifying.  There  are  other 
errors  complained  of  that  will  not  be  considered,  as  they  do 
not,  if  conceded  to  exist,  affect  the  substantial  rights  of  the 
parties. 

Judgment  reversed,  and  cause  remanded,  with  directions  to 
award  the  appellants,  Minor  Hall  and  Wolfe's  administrator, 
a  new  trial,  and  for  further  proceedings  consistent  with  this 
opinion. 


Cases  82,  33,  34— PETITIONS  ORDINARY—Mabch  17. 

W.  C.  Whitaker,  jr.  v.  Thomas  Reynolds. 

Same  v.  Emily  Reynolds. 
Same    v.  Isaac   Reynolds. 

APPEALS  FROM  HART  CIRCUTT  OOURT. 

1.  All  the  plaintiffs  or  all  the  defendants  must  jonr  in  a 
motion  for  a  change  of  venue  in  a  civil  action. 

In  such  motions  all  the  plaintiff  or  defendants  constitute  but 
one  party. 

On  the  motion  of  one  of  five  defendants^  which  was  resisted  bj  the 
other  four,  the  circuit  court  erroneously  changed  the  Teniie  in 
these  cases  from  Barren  to  the  Hart  Circuit  Court,  and  on  ih/b 
appeals  of  one  of  the  defendants  the  judgments  rendered  in  the 
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latter  coart  against  the  five  defendants  are  reversed  as  to  him,  with 
directions  to  that  court  to  remand  the  actions  to  the  Barren  Circuit 
Court. 

P.  B.  MUIR  AND  DAWSON  &  MARTIN  for  appellant. 

1.  Appellant  was  not  present  in  person  or  by  counsel  at  the  trials  in 
the  Hart  Circuit  Court,  and  therefore  there  was  no  waiver,  by  him,  of  his 
ri^t  to  make  objection  to  the  jurisdiction  of  that  court 

2.  The  change  of  venue,  made  on  the  application  of  only  one  of  the 
five  defendants,  from  the  Barren  to  the  Hart  Circuit  Court  was  null  and 
void.    (Art.  1,  chap.  12,  Gen.  Stat.) 

The  word  ^* party" as  used  in  section  1,  article  1,  chapter  12,  General 
Statutes,  means  the  adverse  party,  or  the  opposite  side,  however  numer- 
ous the  persons  who  may  compose  that  side. 

LEWIS  McQUOWN  for  APPELLEEa 

1.  The  word  "  party,"  used  in  section  1,  chapter  12,  General  Statutes, 
means  any  party  to  the  record ;  and  if  such  party  make  it  appear  that 
he  can  not  have  a  fair  trial,  on  account  of  the  causes  mentioned  in  the 
1st  section  of  the  statute,  he  is  entitled  to  a  change  of  venue. 

2.  The  words  ''  may  have  a  change  of  venue,''  in  the  1st  section  of 
the  statute,  impose  an  absolute  duty,  and  not  merely  a  discretionary 
power  upon  the  court;  and  in  such  cases  the  word  may  is  construed  to 
mean  shaU,    (Sedgwick  on  Ck)nstruction,  page  377.) 

3.  The  county  to  which  the  case  is  changed,  the  term,  and  condi- 
tions upon  which  the  change  is  made,  are  matters  about  which  the  court 
exercises  its  discretion  for  the  protection  of  all  parties.  (Sec.  4,  chap. 
12,  Gen.  Stat.) 

4.  The  purpose  of  the  legislature  in  enacting  this  statute  was  to 
relieve  any  party  ta  the  record  of  the  hardship  of  a  trial  in  a  county 
where  either  of  his  adversaries  has  an  undue  influence,  or  where  odium 
is  attached  to  such  party,  his  cause  of  action,  or  defense 

5.  The  intention  of  the  legislature  is  collected  from  the  occasion  and 
necessity  of  the  law,  if  its  words  are  obscure.  When  this  intention  is 
discovered,  it  should  be  followed  with  reason  and  discretion.  (Potter's 
Dwarris,  208,  note  23.) 

6.  When  there  are  a  number  of  parties,  plaintiffs  or  defendants,  the 
court,  on  motion  of  one,  may  change  the  venue  of  the  whole  case.  (Wal- 
ler ▼.  Logan's  heirs,  5  B.  Mon.  528;  Van  Dyke  v.  Battle  et  al.,  1  Stewart, 

218.) 

7.  The  statute  now  in  force,  and  those  that  have  preceded  it  in  Ken- 
tuclry,  only  contemplate  a  change  of  the  whole  ccue.  (Littell  &  Swigert, 
1231 ;  Morehead  &  Brown's  Statutes,  1524 ;  1  Stanton's  Rev.  Stat.  230; 
Mjers's  Supp.  80.) 
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JUDGE  ELLIOTT  delivered  the  opinion  of  the  court. 

As  these  cases  each  involve  the  same  questions  they  will  be 
considered  together. 

The  above-named  Thomas,  Emily,  and  Isaac  Reynolds  each 
brought  a  separate  action  against  John  Wyatt,  Edgar  Wyatt, 
A.  Whedon,  W.  R.  Pedigo,  and  appellant,  claiming  $10,000 
damages.  These  actions  were  brought  in  the  Barren  Circuit 
Court. 

While  these  suits  were  pending  in  the  Barren  Circuit  Court, 
A.  Whedon  made  application  for  a  change  of  venue.  His  mo- 
tion was  resisted  by  the  plaintiffs,  and  all  his  co-defendants  in 
the  three  suits.  On  hearing,  the  court  not  only  changed  the 
venue  so  far  as  Whedon  was  concerned,  but  changed  the  venue 
of  all  three  of  the  suits,  and  as  to  all  the  parties,  to  the  Hart 
Circuit  Court,  and  the  appellant  and  his  other  co-defendants 
excepted. 

On  a  trial  in  the  Hart  Circuit  Court,  one  of  the  appellees 
obtained  judgment  against  appellant  and  his  co-defendants  for 
$10,000,  another  for  $5,000,  and  the  other  for  |l,0OO,  an<) 
from  these  judgments  he  appeals,  and  insists  that,  as  he  was 
sued  in  the  Barren  Circuit  Court,  and  as  to  him  no  change  of 
venue  was  ever  asked  or  assented  to,  the  order  by  which  the 
venue  was  changed  to  the  Hart  Circuit  Court  was  void. 

By  section  1,  article  1,  chapter  12  of  the  General  Statutes 
it  is  provided  that  "  A  party  to  any  civil  proceeding  triable  by 
a  jury  in  a  circuit  court  may  have  a  change  of  venue  when  it 
appears  that,  owing  to  the  undue  influence  of  his  adversary  in 
the  county,  or  to  the  odium  which  attends  himself  or  his  cause 
of  action  or  defense,  he  can  not  have  a  fair  trial." 

By  section  6,  where  the  venue  has  been  changed,  it  is  made 
the  duty  of  the  clerk  to  transmit  all  of  the  original  papers 
and  copies  of  all  the  orders  in  the  suit  to  the  clerk's  oflBce  of 
the  circuit  to  which  it  has  been  changed,  and  this  provision 
indicates  very  clearly  that,  when  there  is  more  than  one  plaint- 
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iff  or  defendant  to  a  suit^  the  venue  can  not  be  changed  as  to 
some  of  the  plaintiffs  or  defendants  and  retained  and  tried 
as  to  the  others  at  the  circuit  where  brought. 

When  the  venue  of  a  suit  is  changed^  that  all  the  records 
and  litigants  go  with  it^  we  think  is  certain  from  the  provisions 
of  the  statute  on  the  subject,  and  we  therefore  come  to  the 
conclusion  that  the  statute  only  contemplates  two  parties  in 
motions  for  changes  of  venue  in  civil  suits — the  one  suing 
and  the  other  the  sued  party — without  regard  to  the  number 
of  either,  and  if  the  suing  party  is  composed  of  a  plurality 
of  persons,  they  must  all  join  in  the  motion  for  a  change  of 
venue;  and  so,  if  the  sued  party  is  composed  of  more  than 
one  person,  the  petition  should  be  in  the  name  of  all  of  the 
defending  litigants,  because,  so  far  as  the  right  to  take  a  change 
of  venue  is  concerned,  they  constitute  but  one  party. 

The  statute  seems  to  treat  the  suing  side  of  the  litigation  as 
one  party  and  the  sued  side  of  the  litigation  as  the  other  party, 
for  when  the  statute  speaks  of  parties  it  applies  the  term 
to  both  the  suing  and  sued  class  of  litigants,  as  for  instance, 
in  section  4  it  is  said  ''a  change  of  venue  shall  be  made  to 
the  circuit  court  of  an  adjacent  county  most  convenient  to  the 
parties  to  the  action,  their  witnesses,  and  attorneys,  to  which  i  ij 

there  is  no  valid  objection,"  etc. 

Thus  we  see  that  parties,  as  used  in  the  statute,  refers  to  the 
two  classes  of  litigants,  both  plaintiffs  and  defendants,  and 
embraces  them  both,  and  the  word  paiiy  refers  to  one  class  of 
the  litigants,  that  is  the  plaintiffs  or  defendants. 

According  to  the  argument  of  the  counsel  for  api>ellees,  if 
one  of  the  defendants  in  an  action,  where  five  are  sued,  makes 
the  affidavit  and  proof  that  he  can  not  get  justice  in  the  court 
where  sued,  he  can  drag  four  of  his  co-defendants  for  trial  into 
a  county  where  they  are  equally  confident  they  can  not  get 

justice. 

We  think  that  such  a  construction  of  the  statute  would  be 
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opposed  to  any  fair  deductions  from  its  provisions,  and  al- 
though we  confess  that  the  legislative  intention  is  not  made  as 
manifest  as  it  perhaps  should  have  been,  we  conclude  that  the 
most  just  and  reasonable  interpretation  of  the  statute  is  that  it 
contemplated  each  class  of  the  litigants  as  a  party,  in  motions 
for  changes  of  venue,  and  if  the  suing  class  wishes  such 
change  it  must  apply  in  a  body  for  it,  and  so  with  the  sued 
class. 

If  one  litigant  can,  because  there  is  undue  prejudice  against 
him  in  a  county,  change  the  venue  and  force  four  of  his  co- 
defendants  against  their  will  into  a  trial  in  a  county  where 
there,  is  undue  prejudice  against  them,  then  the  statute  which 
must  have  been  intended  to  subserve  the  ends  of  justice  would 
have  precisely  the  contrary  effect. 

This  construction  of  the  statute  seems  the  more  reasonable 
because  when  the  legislature  undertook  in  the  same  chapter  of 
the  statute  to  provide  for  changes  of  venue  in  criminal  cases, 
it  allowed  each  defendant  to  apply  for  and  obtain  a  change  of 
venue,  and  further  provided  that  where  several  were  indicted 
and  a  part  only  of  the  defendants  obtained  a  change  of  venue, 
a  copy  of  the  indictment,  and  not  the  original,  together  with 
a  copy  of  the  orders  in  the  case,  should  be  sent  to  the  office  of 
the  clerk  of  the  court  to  which  the  venue  had  been  changed. 

We  confess  the  language  of  the  statute  is  not  clear,  but  we 
think  our  interpretation  is  the  most  rational  and  correct  one. 

Wherefore  each  of  the  foregoing  judgments  as  to  appellant 
is  reversed,  and  cause  remanded  with  directions  to  the  lower 
court  to  remand  the  same  to  the  Barren  Circuit  Court. 
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Case  35  — PETITION   EQUITY  — Mabch  15. 

Collins,  &c.  V.  Richart,  &c. 

APPEAL    FROM    BATH    CIRCUIT    COURT. 

1.  A  RECEIYER  MAY  BE  APPOINTED  where  the  title  to  land  is  involved, 
or,  in  an  action  to  enforce  a  lien,  when  the  defendant  in  possession 
claiming  title  is  insolvent  and  committing  waste ;  or  when  the  plaintr 
iff  is  entitled  to  the  rents  under  his  contract,  and  the  party  in 
possession  is  insolvent  and  the  property  is  insufficient  to  pay  the 
claim. 

2.  A  VENDOR  WHO  CONVEYS  AND  PUTS  HIS  VENDEE  IN  POSSESSION,  re- 
serving a  lien  for  the  purchase-money,  reserves  that  lien  upon  the 
land  and  not  upon  the  rents  and  profits. 

8.  A  RECEIVER  TO  TAKE  CHARGE  AND  RENT  OUT  THE  LAND  WaS  errone- 
ously appointed,  in  this  action  against  insolvent  vendees,  to  enforce 
a  lien  for  purchase  money,  as  there  was  no  evidence  of  waste  or 
improper  cultivation. 
1  Notice  to  take  depositions  at  the  same  time  the  adverse  party  is 
taking  depositions,  in  the  same  case,  at  another  place,  is  intufficient. 
Nor  does  it  alter  the  case  that  the  party  might  have  obtained  per- 
mission to  cross-examine,  and  thus  have  completed  the  depositions 
before  the  case  was  finally  submitted. 
5.  A  BILL  OF  exceptions  IS  NOT  NECESSARY  when  all  the  facts  appear 
on  the  face  of  the  papers. 

H.  L.   STONE  FOR  APPELLANT. 

1.  The  appointment  of  receivers  is  regulated  by  the  Civil  Code.  (Old 
Code,  sees.  328,  329.) 

2.  The  chancellor  has  no  jurisdiction  to  appoint  receivers,  in  a  case 
like  this,  independent  of  the  Civil  Code.  (High  on  Receivers,  sees.  567, 
559,  560.  662,  663;  Jordan  v.  Beal,  51  Ga.  602.) 

3.  Appellees  had  no  right  to  give  notice  and  take  depositions  at  one 
place  at  the  same  time  appellant  was  engaged  in  taking  depositions  under 
regular  notice  at  another  place. 

JOHN  S.  HURT  AND  B.  D.  LACY  for  appellees. 


* 
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JUIXjrE   HINES  DELIVERED  THE  OPINION  OF  THE  COURT. 

In    1874  appellant  Julia  A,  Collins  purchased  of  J.  N. 
Manley  a  tract  of  land,  for  which  she  and  her  husband,  P.  O, 
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Collins,  agreed  to  pay,  within  twelve  months,  $956.15.    Man- 
ley  executed  a  deed  to  Julia  A.  Collins  for  the  land,  reserving 
a  lien  to  secure  the  purchase-price,  which  was  evidenced  by  the 
note  of  appellants.     This  note,  for  a  valuable  consideration, 
was  assigned  by  Manley  to  appellees,  who,  after  maturity,  in- 
stituted an  action  thereon,  and  sought  to  enforce  their  lien  on 
the  land.     Appellants  answer  and  say  they  are  housekeepers, 
with  a  family,  are  in  possession  of  the  land,  and  that  Manley 
purchased  the  land  as  agent  for  appellant  Julia  A.  Collins, 
paid  for  it  with  her  funds,  and  that  he  held  the  legal  title  in 
trust  for  her,  and  that  she  is  in  any  event  entitled  to  a  home- 
stead in  the  land.      Pending  the  litigation  the  court  below 
appointed  a  receiver,  who  took  charge  of  and  rented  out  the 
land  and  ultimately  rendered  a  decree  in  favor  of  appellees, 
directing  a  sale  and  an  appropriation  of  the  proceeds  to  the 
payment  of  appellees'  claim. 

Among  the  errors  assigned  is  the  order  of  the  court  placing 
the  land  in  charge  of  a  receiver.  This  was  done  upon  motion 
and  proof  to  the  eifect  that  the  land  was  not  worth  more  than 
the  amount  of  appellees'  debt,  if  so  much.  There  was  no 
evidence  of  waste  or  improper  cultivation,  but  the  record 
showed  that  appellants  were  insolvent. 

Section  328  of  Myers's  Civil  Code  is  as  follows :  "  In  an 
action  by  a  vendor  to  vacate  a  fraudulent  purchase  of  property, 
or  by  a  creditor  to  subject  any  property  or  fund  to  his  claim, 
or  between  partners  or  others  jointly  owning  or  interested  in 
any  property  or  fund,  on  the  application  of  plaintiff  or  of  any 
party  whose  right  to  or  interest  in  the  property  or  fund,  or  the 
proceeds  thereof,  is  probable,  and  where  it  is  shown  that  the 
property  or  fund  is  in  danger  of  being  lost,  removed,  or  ma- 
terially injured,  the  court  may  appoint  a  receiver  to  take  charge 
thereof  during  the  pendency  of  the  action,  and  may  order  and 
coerce  the  delivery  of  it  to  him." 

Section  329  reads,  "  In  an  action  by  a  mortgagee  for  the 
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foreclosure  of  his  mortgage  and  sale  of  the  mortgaged  prop- 
erty, a  receiver  may,  in  like  manner,  be  appointed,  where  it 
appears  that  the  mortgaged  property  is  in  danger  of  being 
lost,  removed,  or  materially  injured,  or  that  the  condition  of 
the  mortgage  has  not  been  performed,  and  that  the  proj)erty  is 
probably  insufficient  to  discharge  the  mortgage-debt." 

Do  the  facts  in  this  case  bring  it  within  the  provisions  of 
the^e  sections,  and  if  not,  is  there  any  authority  for  such  an 
order  independent  of  the  Code? 

We  think  it  clear  that  the  Code  does  not  embrace  such  a 
case.  This  is  not  an  action  to  vacate  a  fraudulent  purchase 
of  property ;  there  is  no  evidence  that  the  property  sought  to 
be  subjected  is  in  danger  of  being  lost,  removed,  or  materially 
injured,  nor  is  this  an  action  by  a  mortgagee  for  the  foreclosure 
of  a  mortgage  and  the  sale  of  the  mortgaged  property. 

Prior  to  the  adoption  of  the  Code,  the  absolute  right  to  take 
the  rents  and  profits  resulted  from  and  was  dependent  upon 
the  legal  right  of  the  mortgagee  to  oust  the  mortgagor  from 
the  possession.  That  right  no  longer  exists,  and  the  existence 
of  the  remedy  for  subjecting  the  rents  depends  upon  the  mort- 
gagee bringing  himself  within  the  provisions  of  the  sections  }\ 
quoted.  (Newport  &  Cincinnati  Bridge  Company  v.  Douglass,  t 
&c.,  12  Bush,  705.)  The  right  to  the  rents  and  profits  of  |  ^ 
mortgaged  property  is  a  mere  matter  of  contract,  and  to  be  '  j? 
enforced,  if  at  all,  upon  the  conditions  and  in  the  manner  i. 
pointed  out  by  the  Code.  (Douglass,  &c.  v.  Cline,  &c.,  12  f 
Bush,  621.) 

Courts  of  equity  have  always  been  reluctant  to  interfere  ? 

with  the  possession  of  real  estate  by  the  appointment  of  a  re- 
ceiver, and  they  never  do  so  unless  the  remedy  at  law  is  incom- 
plete. When,  for  instance,  the  title  is  involved  or  there  is  a 
proceeding  to  enforce  a  lien,  and  the  party  in  possession  claim- 
ing title  is  insolvent  and  is  committing  waste,  or  when  the 
plaintiff  is  entitled  to  the  rents  under  his  qpntract  and  the 
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party  in  possession  is  insolvent,  and  the  property  insufficient 
to  pay  the  claim.  (Kerr  on  Receivers,  78 ;  High  on  Receiv- 
ers, sees.  557,  558,  559,  and  611.)  The  cases  here  referred  to 
are  where  the  title  has  been  in  dispute.  Even  then  the  plaint- 
iff must  show,  firdf  strong  ground  of  title  and  a  reasonable 
probability  that  he  will  ultimately  prevail;  and,  second^  that 
there  is  imminent  danger  to  the  property  or  to  the  rents  and 
profits. 

Indei)endent  of  any  Code  provision,  it  appears  to  us  that 
the  vendor  who  conveys  and  puts  his  vendee  in  possession, 
reserving  a  lien  for  purchase-money,  reserves  that  lien  upon 
the  land  and  not  upon  the  rents  or  profits.  He  vests  the 
vendee  with  the  legal  title  and  the  right,  under  the  con- 
tract of  sale,  to  use  and  occupy  the  property.  He  looks  to 
the  land  and  to  his  personal  judgment  against  his  vendee  for 
the  satisfaction  of  his  claim.  The  right  to  possess  and  use  the 
land  by  the  vendor  does  not  follow  as  an  incident  to  the  breach 
of  the  vendee's  covenant  to  pay.  The  vendor  occupies  a  no 
more  favorable  attitude,  so  far  as  concerns  the  property  and 
property-rights  of  the  vendee,  than  any  other  creditor,  except 
to  the  extent  of  his  lien  upon  the  land  sold  by  him.  (Jordan 
V.  Real  et  al.,  51  Ga.  603.) 

Appellants  also  assign  for  error  the  action  of  the  court  in 
overruling  exceptions  to  certain  depositions. 

It  appears  that  appellants  had  given  notice  to  take  deposi- 
tions at  a  certain  time  and  place,  and  that  they  would  continue 
from  day  to  day  until  they  had  completed  the  taking.  After 
this  notice  was  served  upon  appellees,  and  while  appellants 
were  engaged  in  taking  depositions  in  pursuance  to  their  no- 
tice, appellees  gave  a  counter-notice,  and  proceeded  to  take  the 
depositions  complained  of  while  appellants  were  still  engaged 
under  the  notice  given  by  them,  and  they  were  therefore  unable 
to  be  present  at  the  taking  of  appellees'  depositions  or  to  cross- 
examine.     We  do  not  think  that  this  is  such  a  notice  as  is 
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contemplated  by  the  Code,  Nor  does  it  alter  the  case  that 
appellants  might  have  obtained  permission  to  cross-examine, 
and  thus  have  completed  the  depositions  before  the  case  was 
finally  submitted.  They  were  entitled  to  be  present  at  the 
direct  examination.  The  value  of  this  right,  even  in  ordinary 
cases,  is  almost  invaluable,  and  its  exercise  will  in  no  case  be 
willingly  dispensed  with  by  a  cautious  practitioner.  As  all 
tie  facts  indicated  appear  upon  the  face  of  the  papers,* no  bill 
of  exceptions  was  necessary,  and  the  court  should  have  sus- 
taiued  the  exceptions. 

As  the  case  must  be  remanded  for  the  reasons  assigned,  ^nd 
as  the  proof  may  not  be  the  same  when  again  passed  upon  by 
the  court  below,  it  is  not  proper  for  us  to  express  an  opinion 
upon  the  evidence  bearing  upon  the  defense  set  up  by  appellees. 

Wherefore  the  judgment  is  reversed,  and  cause  remanded 
for  farther  proceedings  consistent  with  this  opinion. 
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Cases  36, 87,  38,  39— PETITIONS  ORDINAEY— March  15. 

Commonwealth  v.  Avery. 

Same  v.  Same. 

Same    v.   Gernet. 

Same  v.  Selvage. 

APPEAUS  FROM  JEFFERSON  COMMON  PLEAS  COURT. 
1.  In  A  CIVIL  ACTION,  TO  RECOVER  MONEY  BET  ON  AN  ELECTION  AND 

WON  AND  RECEIVED  BY  THE  DEFENDANT,  brought  by  the  Com- 
monwealth under  sections  1  and  2  of  article  2,  chapter  47  of  the 
Qeneral  Statutes,  it  is  not  necessary  to  allege  in  the  petition  that 
the  defendant  bet  for  or  against  the  election  of  some  designated 
person,  or  that  the  defendant  has  been  indicted  and  convicted 
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of  the  offense  of  betting  on  the  election;  nor  is  the  petition  de- 
fective because  it  alleges  a  ''bet  on  the  remit  of  the  election" 
instead  of  a  "bet  on  the  election/'  as  in  the  language  of  the 
statute. 

2.  An  allegation  thai  defendant  "bet  an  the  result  of  an  eleeiion"  is  not  a 

conclusion  of  law;  nor  does  it  imply  that  the  bet  was  made  after 
the  election  had  been  held ;  nor  would  it  be  material,  if  the  bet 
was  made  before  the  result  was  declared. 

3.  Whether  the  allegation^  that  the  bet  wa»  made  on  the  —  day  of ,  1875, 

shows  that  the  bet  was  made  before  the  election  was  consummated, 
is  not  a  matter  for  general  demurrer,  but  can  only  be  corrected  by 
motion  to  make  definite. 

4.  The  words  '^  in  addition  to  the  fine  aforesaid  "in  section  1,  article  2, 

chapter  47,  Oeneral  Statutes,  do  not  carry  with  them  any  idea  of 
sequence  or  order  of  time,  but  are  synonymous  with  ''also,"  "  more- 
over," and  "likewise." 
6.  Punishing  an  offender  for  betting  on  an  election,  by  fine 
under  an  indictment,  and  also  in  a  civil  action,  is  not  punutbing 
him  twice  for  the  same  offense.  The  punishment  under  the  indict- 
ment and  in  the  civil  action  constitutes  but  one  punishment. 

6.  The  words  "shall  forfeit  and  pay  $100,  to  be  recovered  by  indictment"  in 

said  section,  mean  that  the  offender  shall  be  fined  $100,  to  be  recov- 
ered by  indictment. 

7.  Betting  on  elections  was  never  a  crime  or  an  indictable  offenae  at  the 

common  law,  and  does  not  therefore  come  within  the  meaning  of 
section  12  of  article  13  of  the  constitution  of  this  state. 

8.  The  legislature  may  prescribe  what  shall  be  the  mode  of 

TRIAL  FOR  A  MISDEMEANOR  CREATED  BY  STATUTE,  which  was  not 

indictable  at  common  law,  and  for  which  no  infamous  punishment 
is  provided. 

9.  The  offense  of  betting  on  an  election  is  purely  statutory ^  and  may  be  pun- 

ished by  a  civil  action,  or  by  an  indictment,  one  or  both ;  and  the 
civil  action  is  not  dependent  upon  the  indictment,  nor  is  an  indict- 
ment dependent  upon  the  civil  action. 

THOS.  E.  MOSS,  ATTORNEY-GENERAL,  AND  BASIL  W.  DUKE,  COM- 
MONWEALTH'S ATTORNEY,  FOR  APPELLANT. 

1.  It  was  not  necessary  to  allege,  in  the  plaintiff's  petition  to  recover 
the  money  bet  and  won  and  received  by  the  defendant,  that  the  defend- 
ant had  been  previously  indicted  and  convicted  of  the  offenae  of  betting 
on  an  election,  under  section  1,  article  2,  chapter  47,  General  Statutes. 

There  is  a  distinction  between  the  offense  of  "  betting  "  and  reoeiving 
the  thing  wagered.  One  may  be  punished  by  indictment,  the  other 
"  forfeits,"  and  the  amount  or  thing  so  received  and  forfeited  may  be 
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recovered  ''by  any  appropriate  action  in  the  name  of  the  Common- 
wealth." (Sec.  1,  art.  2,  chap.  47,  Gen.  Stat. ;  Todd  v.  Caplinger,  4  Bush, 
139;  Love  v.  Harris,  18  B.  Mon.  122.) 

The  defendant  who  received  the  money  won  by  him  acquired  no  title 
to  that  money,  and  had  no  title  to  be  divested  by  the  action ;  and  hence 
GaiDes  v.  Buford,  1  Dana,  481 ;  Marshall  v.  McDaniel,  12  Bush,  378;  and 
Commoowealth  v.  Jones,  10  Bush,  725,  have  no  application  to  this  case. 

The  money  so  received  was  forfeited  and  vested  in  and  belongs  to 
the  Commonwealth.  (Kennedy  v.  Strong,  14  Johns.  149;  Oakland  R.  R. 
Co.  V.  Oakland  B.  R.  R.  Co.,  45  Cal.  365;  United  States  v.  Barrels  of 
Whbky,  1  Abb.  (U.  S.)  93;  United  States  v.  Reindeer,  2  Cliff.  57 ;  United 
States  V.  1960  Bags  of  Coffee,  8  Cranch,  398 ;  Doyle  v.  Commissioners  of 
Baltimore  County,  12  Gill  &  Johnson,  492 ;  Gelston  v.  Hoyt,  3  Wheaton, 
311.) 

2.  The  allegation  that  defendant  "wagered  and  bet  upon  the  result 
of  said  election,"  etc.,  was  sutficient.  (2  Wharton,  5th  ed.  sees.  1899, 
1900, 1901 ;  43  Cal.  615 ;  3  Harrington,  420;  5  Wend.  250 ;  23  Miss.  570; 
33  Mias.  366 ;  6  Blackford,  267 ;  2  Humph.  302 ;  Union  Bank  v.  Bell,  &c., 
14  Ohio  St.  208;  Trustees,  &c.  v.  DoUin,  8  Ohio  St.  293;  Lewis  v.  Cool- 
ter,  10  Ohio  St.  451 ;  Prindle  v.  Caruthers,  15  New  York,  431 ;  Martin  v. 
Karouse,  11  How.  667;  Graham  v.  Cameron,  5  Duer.  697;  Bement  v. 
Wisner,  1  Code  Rep.  (N.  S.)  143;  Seely  v.  Engell,  3  Kernan,  542;  Steph- 
ens on  PI.  370;  2  Samuel,  7;  St.  John  v.  Northup,  23  Barb.  26 ;  Norton 
V.  Vutton,  1  Hall,  384;  Nellis  v.  DeForest,  16  Barb.  67 ;  Union  Bank  v. 
Bell,  Ac.,  14  Ohio  St.  201.) 

3.  A  bet  made  after  the  election  is  as  much  against  the  policy  of  the 
law  as  one  made  before,  and  therefore  the  blanks  left  in  the  petition 
against  Gernet  did  not  render  it  insufficient.  (Brush  v.  Keeler,  5  Wend. 
250;  Lansing  v.  Lansing,  8  Johns.  Rep.  354;  Rush  v.  Gott,  9  Cowen, 
m;  Viflscher  v.  Yates,  11  Johns.  Rep.  23;  Miller  v.  State,  33  Miss.  359; 
State  V.  Little,  6  Blackford,  267 ;  Terrell  v.  Adams,  3  Harrington,  420.) 

4.  Conclusions  from  the  foregoing  authorities — 

The  legislature  may  authorize  a  civil  action  for  the  recovery  of  a 

forfeiture. 

An  appropriate  civil  action  for  the  recovery  of  a  statutory  forfeiture 
is  in  no  wise  dependent  upon  a  previous  trial  and  conviction  for  the 
antecedent  offense. 

Every  bet  upon  the  remit  of  an  election  is  a  bet  on  that  election, 
within  the  meaning  of  the  statute. 

A  bet,  upon  the  result  of  an  election,  made  after  the  election  has 
taken  place,  is  in  violation  of  the  statute,  and  against  public  policy. 

Where  pleadings  are  indefinite  or  uncertain,  the  remedy  of  the  oppo- 
site party  is  by  rule  and  not  by  demurrer. 


t 

^4 


I. 


t. 


I  > 


I 

i   t; 


628  BUSH'S  REPORTS.  [vol.  xiv. 


Cmnmonwealth  t.  Ayeiy. 


A.  E.  WILUSON  FOB  APPELLEE  AVERY. 

1.  It  does  not  in  any  legal  sense  appear  from  the  petition  that  Avery 
bet  upon  any  election,  much  less  that  he  committed  any  oflfense  of  bet- 
ting on  an  election  which  section  1,  article  2,  chapter  47,  Greneral  Statr 
utes,  was  intended  to  punish. 

Bets  upon  elections  are  contracts  between  the  betters. 

What  the  contracts  were  about  and  what  contracts  they  were,  the 
petitions  do  not  show,  and  therefore  they  were  insufficient.  (Common- 
wealth V.  Shouse,  16  B.  Mon.  328;  Foster  v.  Commonwealth,  12  Buiih, 

874.) 

2.  The  statute  is  penal,  and  must  be  rigidly  construed,  and  strictly 
followed,  to  establish  the  forfeiture.  (Greathouse  v.  Throckmorton, 
7  J.  J.  Mar.  28 ;  Commonwealth  v.  Walters,  6  Dana,  291 ;  Todd  v.  Caj>- 
linger,  4  Bush,  189.) 

3.  The  petitions  are  fatally  defective,  because  it  does  not  appear  that 
there  has  been  any  indictment  and  conviction  of  Avery  for  the  oflfenaeg 
attempted  to  be  set  up  in  the  petitions.  (Gaines  v.  Buford,  1  Dana,  481 
to  516;  Burkett  v.  McCarty,  10  Bush,  760;  Commonwealth  v.  Jones,  10 
Bush,  741.) 

JUDGE  HINES  delivered  the  opikion  op  the  coubt. 

This  appeal  in  Commonwealth  v.  Avery  was  taken  from 
the  judgment  of  the  court  below  sustaining  a  general  de- 
murrer to  the  following  petition: 

"The  plaintiff,  the  Commonwealth  of  Kentucky,  states 
that  on  the  7th  day  of  December,  1875,  an  election  was  held 
under  the  laws  and  constitution  of  this  Commonwealth  for 
the  office  of  mayor  of  the  city  of  Louisville.  Plaintiff  states 
that  on  the  —  day  of  November,  1875,  the  defendant  and 
Samuel  L.  Avery  wagered  or  bet  upon  the  result  of  said  elec- 
tion, with  one  Thomas  H.  Hays,  the  sum  of  ten  thoasand 
dollars  ($10,000).  Plaintiff  states  that  the  defendant  made 
the  said  bet  or  wager  in  the  county  of  Jefferson  and  state  of 
Kentucky,  and  that  he  was  the  winner  of  and  received  the 
said  sum  of  ten  thousand  dollars  ($10,000)  so  bet,  contrary  to 
the  statute  in  such  cases  made  and  provided,  whereby  the  said 
sum  was  forfeited  to  this  Commonwealth. 

'^Wherefore  plaintiff  prays  judgment  for  said  sum  of  ten 
thousand  dollars  ($10,000),  and  for  all  proper  relief." 
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The  statute  by  authority  of  which  this  action  was  insti- 
tuted is  sections  1  and  2,  article  2,  chapter  47  of  the  Greneral 
Statutes^  and  reads  as  follows : 

"Sec.  1.  If  any  person  shall  wager  or  bet  any  sum  of 
money  or  any  thing  of  value  upon  any  election  under  the 
constitution  and  laws  of  this  Commonwealth^  or  the  consti- 
tution and  laws  of  the  United  States,  he  shall  forfeit  and  pay 
the  sum  of  one  hundred  dollars,  to  be  recovered  by  indictment 
in  the  circuit  court  of  the  county  where  the  bet  is  made,  or  in 
any  county  where  the  party  so  offending  may  be  found ;  and, 
in  addition  to  the  fine  aforesaid,  if  the  person  winning  shall 
receive  the  sum  of  money  or  other  thing  so  bet,  or  its  value, 
or  any  thing  therefor,  the  sum  of  money  so  received,  or  the 
value  of  any  thing  else  so  received,  shall  be  forfeited  to  the 
Commonwealth,  and  may  be  recovered  by  any  appropriate 
action  in  the  name  of  the  Commonwealth,  before  the  circuit 
court  or  the  presiding  judge  of  the  county  court,  wherever 
the  offending  party  may  be  found. 

"  Sec.  2.  One  half  of  all  fines  and  forfeitures  denounced  or 
prescribed  in  any  section  of  this  chapter,  after  the  payment 
of  proper  fees  and  expenses  of  the  prosecution,  shall  inure 
to  the  benefit  of  the  common-school  fund,  and  the  other  half 
to  the  Commonwealth." 

This  case  was  formerly  heard  on  appeal  from  a  judgment 
sostaining  a  demurrer  to  the  jurisdiction  of  the  court  below, 
and  in  the  opinion  then  delivered,  reversing  the  judgment, 
this  court  said : 

"It  is  conceded  that  the  Common  Pleas  Court  has  no 
criminal  or  penal  jurisdiction,  and  whether  it  has  jurisdiction 
of  this  action  or  not  must  depend  upon  the  question  whether 
it  is  a  civil  action. 

"  That  the  legislature  may  authorize  a  civil  action  to  be 
maintained  for  the  recovery  of  a  forfeiture,  has  not  been  dis- 
puted. 
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"  The  action  of  debt  has  always  been  esteemed  an  appro- 
priate action  for  the  recovery  of  a  penalty  imposed  by  statute. 

'^  This  action^  though  not  in  name  an  action  of  debt,  is  such 
in  its  nature,  and  is  an  appropriate  action  for  the  recovery  of 
the  alleged  forfeiture,  and  was  within  the  jurisdiction  of  the 
Jefferson  Court  of  Common  Pleas/' 

Section  118  of  Myers's  Civil  Code,  under  which  this  ac- 
tion was  instituted,  provides  that  the  petition  shall  contain 
"A  statement  in  ordinary  and  concise  language,  without  repe- 
tition, of  the  facts  constituting  the  plaintiff's  cause  of  action." 

It  is  contended  for  appellee  that  the  petition  does  not  meet 
the  requirements  of  this  section :  firsty  because  it  fails  to  al- 
lege that  appellee  bet  for  or  against  the  election  of  any 
person ;  second,  because  it  does  not  show  that  appellee  had 
previously  been  convicted  of  the  offense  of  betting  on  the 
election;  third,  because  the  allegation  of  the  petition  is  of 
a  "  bet  on  the  result  of  the  election,"  instead  of  a  "  bet  on 
the  election,"  as  in  the  language  of  the  statute. 

So  far  as  the  questions  now  under  consideration  are  con- 
cerned, appellant's  cause  of  action  is  dependent  upon  the 
existence  of  the  following  facts:  that  a  bet  on  the  election 
was  made  by  appellee,  and  that  the  sum  of  money  so  bet  was 
won  and  received  by  him. 

It  is  insisted  that  the  allegation  that  appellee  bet  on  the 
result  of  the  election  is  the  statement  of  a  conclusion  of  la^-, 
and  that  the  petition  should  charge  that  some  designated  in- 
dividual was  a  candidate  for  the  office  mentioned,  and  that 
he  was  voted  for  at  the  election. 

Treating  this  as  a  civil  action,  as  we  have  already  deter- 
mined it  should  be  treated,  it  appears  clear  that  this  objec- 
tion is  not  well  taken.  The  ultimate  fact  to  be  established 
by  evidence  is  that  a  bet  was  made,  and  that  being  a  mixed 
question  of  law  and  fact,  to  charge,  as  insisted,  would  be  to 
plead  the  evidence  of  the  fact,  which  is  not  permissible  any 
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more  than  it  would  be  to  plead  a  mere  abstract  conclusion  of 
law.  In  the  same  sense  the  charge  of  "  negligence ; "  that 
designated  articles  furnished  an  infant  were  "  necessaries ;"  to 
charge  the  "making ''of  a  written  instrument;  that  one 
"converted'*  certain  things  to  his  own  use ;  that  one  " signed  " 
a  note,  "accepted"  a  deed,  bill,  or  draft;  and  that  one  "con- 
veyed" a  tract  of  land,  are  all  compound  allegations  of  con- 
clusions of  law  and  of  fact,  yet  they  have  been  held  not  to  be 
obnoxious,  in  this  regard.  (Newman  on  Pleading,  247 ;  Ever- 
sole  V.  Moore,  3  Bush,  51 ;  Boone's  assignee,  &c.  v.  Hall,  &c., 
7  Bush,  67.) 

But  applying  the  stricter  rule  of  criminal  pleading  to  this 
petition,  we  are  not  prepared  to  say  that  its  allegations  are 
not  sufficiently  specific  for  an  indictment. 

In  general  an  indictment  for  receiving  stolen  goods,  know- 
ing them  to  be  stolen,  need  not  state  the  name  of  the  person 
who  stole  them,  and  the  allegation  that  his  name  is  unknown 
to  the  grand  jury  is  equally  immaterial.  (People  v.  Alvila, 
43  Cal. ;  State  v.  Copenhagen,  2  Strobh ;  Swaggerty  v.  State, 
9  Yerger ;  State  v.  Hazard,  2  R.  I. ;  State  v.  Murphy,  6  Ala. ;  ,U  ' 

Commonwealth  v.  State,  11  Gray;    State  v.  Smith,  37  Mo.;  I 

2  Green's  Criminal  Reports,  530 ;  Wharton's  Criminal  Law,  I' 

sees.  1899  and  1900.)  ^ 

In  State  v.  Cross,  2  Humphries,  302,  it  is  said  that,  in  an  | 

indictment  for  betting  on  an  election,  "  it  is  not  necessary  that 
an  indictment  should  allege  that  the  party  bet  upon  the  suc- 
cess of  any  particular  candidate." 

In  State  v.  Little,  6  Blackford,  267,  it  was  held  that  an  ^ « 

indictment  to  the  eflfect  that  "the  defendant  did  then  and 
there  unlawfully  win  of  and  take  from  one  N.  G.  two  promis- 
sory notes,  commonly  called  treasury-notes,  of  the  value  of  | 
|5  each,  by  then  and  there  betting  upon  the  result  of  the                              p 
August  election  in  Marion  County  for  senator,"  etc.,  was  suf- 
ficient.    It  will  be  observed  that  there  is  no  direct  averment 
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that  the  bet  was  made  with  N.  O.,  but  the  court  held  that 
''by  necessary  implication"  such  was  the  meaning  of  the 
indictment.     (Miller  v.  The  State,  4  Miss.  359.) 

The  cases  of  Commonwealth  v.  Shou&e,.16  B.  Mon.  328, 
and  Commonwealth  v.  Stephenson,  3  Met.  227,  cited  by  coun- 
sel for  appellee,  do  not  appear  to  be  in  necessary  conflict  with 
the  cases  above  cited.  In  Commonwealth  v.  Shouse  the  in- 
dictment alleged  that  the  bet  was  that  Goodnight  would  be 
elected  sheriff  at  the  August  election,  but  did  not  charge  that 
he  was  a  candidate  for  that  ofiSce.  In  the  opinion  it  is  said  that 
''  it  is  not  a  statutory  offense  to  bet  that  a  man  will  not  be  a 
candidate  for  a  particular  of&ce.'^  The  effect  of  the  opinion 
is  to  hold,  not  that  it  is  necessary  to  mention  in  the  indictment 
the  name  of  the  person  in  reference  to  whom  the  bet  is  made, 
but  that  if  the  name  is  mentioned  it  should  appear  that  the 
person  was  a  candidate  or  voted  for  at  that  election. 

In  the  case  of  Commonwealth  v.  Stephenson  the  court 
held  the  indictment  for  bribery  at  an  election  good,  although 
there  was  no  direct  averment  that  an  election  was  held  at  the 
time  and  place  stated  in  the  indictment.  That  fact  is  inferred 
by  the  court  from  the  other  alleged  fact  that  the  party  bribed 
voted  for  the  persons  mentioned  in  the  indictment. 

But  however  that  may  be,  the  reason  for  the  stricter  rule 
in  criminal  procedure  ceases  when  applied  to  a  civil  proceed- 
ing governed  by  the  Code  of  Practice;  for  every  bet  that 
appellee  may  have  made,  no  matter  with  reference  to  whose 
candidacy,  he  is  amenable  to  the  law ;  and  if,  when  the  pe- 
tition is  substantially  good,  as  in  this  instance,  it  is  important 
to  his  defense  that  it  should  be  more  specific,  he  has  ample 
remedy,  by  motion,  on  a  proper  case  shown  to  the  court.  But 
a  necessity  for  resorting  to  motion  for  relief  can  rarely  ari^ 
in  such  cases,  for  the  reason  that  the  terms  of  the  bet,  if 
made,  are  peculiarly  within  the  knowledge  of  the  parties  to 
the  agreement. 
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It  was  provided  in  Myers's  Code  that  all  its  provisions 
and  all  proceedings  under  it  should  be  liberally  construed^ 
with  a  view  to  promote  its  objects,  and  assist  the  parties  in 
obtaining  justice.  The  extreme  rule  contended  for  by  coun- 
sel for  appellee  would  have  the  opposite  effect — to  defeat  sub- 
stantial justice.  It  is  unnecessary  to  determine  whether  our 
conclusion  would  have  been  different  if  the  petition  had 
been  drawn  under  the  Code  of  1877,  from  which  is  omit- 
ted that  provision  of  Myers's  Code  above  quoted.  It  is  suf- 
ficient to  say  that,  so  far  as  the  objections  already  discussed 
are  concerned,  we  have  no  doubt  as  to  the  suflSciency  of  the 
petition. 

Counsel  for  appellee  further  insist  that  the  petition  is  de- 
fective in  that  it  alleges  "a  bet  on  the  result  of  the  election/' 
instead  of  "a  bet  on  the  election,"  in  the  language  of  the 
statute.     Under  similar  statutes  in  other  states  these  expres- 
sions have  been,  with  great  uniformity,  held  to  be  synony-  |s. 
mous.     They  have  been  understood  and  applied  in  their  ordi- 
narily accepted  meaning  and  with  a  view  to  remedy  the  evils 
manifestly  intended  to  be  corrected  by  the  statute.     To  bet  on 
an  election,  nothing  more  specific  being  charged,  is  to  bet  on  i 
the  "event"  or  "result"  of  an  election,  as  it  may  affect  a  par-  | 
tieular  candidate  for  office.     Thus  used  the  allegation  can  not 
be  construed  to  have  reference  to  the  effect  that  may  be  pro- 
duced by  the  election  upon  the  price  of  commodities  or  the 
value  of  real  estate.     While  we  do  not  pretend  to  say  that 
a  wagering  agreement  might  not  be  so  framed  in  reference  to                               |  • 
such  matters  as  to  come  within  the  circle  of  the  evils  that  it                               | 
was  intended  the  statute  should  reach,  it  is  clear  that  the                               | 
expression  in  the  petition  "  on  the  result  of  the  election,"  is  ![ . 
an  apt  phrase  to  designate  a  bet  upon  the  success  or  defeat                               t 
of  a  candidate,  and  is  manifestly  covered  by  the  statute.     To 
sav  that  one  "  bet  on  the  result "  of  an  election  does  not  neces- 
sarily  imply  that  the  bet  was  made  afler  the  election  had  been  r. 
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held,  nor  would  it  be  material  if  the  bet  was  made  before  the 
result  was  declared. 

In  Miller  v.  The  State,  33  Mississippi,  360,  it  is  said:  "The 
evils  resulting  to  the  commonwealth  may  be,  and  doubtless  are, 
greater  from  the  practice  of  betting  upon  future  elections  than 
would  result  from  the  same  practice  if  confined  to  elections 
which  had  previously  taken  place.  But,  for  that  reason  alone, 
we  are  not  authorized  to  restrict  the  plain  and  express  lan- 
guage of  the  statute,  to  the  practice  of  betting  on  elections  to 
be  held  after  the  bets  are  made,  and  that,  too,  in  the  face  of 
the  manifest  object  of  the  legislature,  which  was  to  suppress 
entirely  the  evil  practice  of  gaming  of  all  kinds."  The  lan- 
guage of  the  statute  of  Mississippi  is,  "  if  one  wager  or  bet 
upon  the  result  of  any  election,"  ete. 

In  Browne's  C.  P.  Reps.  (Pa.),  reported  in  9  Co  wen,  180, 
Rush,  president,  after  holding  that  the  bet  was  an  ofiense 
against  the  statute,  whether  entered  into  before  or  after  the 
election  was  held,  and  before  the  result  had  been  declared, 
says :  "  Popular  suffrage  is  the  very  essence  of  freedom,  and 
can  not  be  protected  by  tribunals  of  justice  with  too  much 
vigilance  and  firmness.  Those  external  impressions  that  have 
a  tendency  to  disturb  its  orderly  and  regular  motions  shovild 
be  discountenanced,  as  repugnant  to  the  vital  interest  of  the 
country.  To  the  usual  motives  that  actuate  voters  it  would 
be  monstrous  to  permit  pecuniary  considerations  to  be  added." 
(Brush  V.  Keeler,  5  Wend.  250 ;  The  State  v.  Little,  6  Blackf. 
267 ;  Terrall  v.  Adams,  23  Miss.  570.) 

By  counsel  for  appellee  we  have  been  referred  to  two  cases 
that,  it  is  insisted,  hold  to  the  position  that  a  bet  made  after 
an  election,  on  the  result  thereof,  is  not  against  the  statute. 
The  first  is  The  State  v.  Mahan  &  Henry,  2  Ala.  340.  A  de- 
murrer was  sustained  to  an  indictment,  charging  that  the  bet 
was  made  on  the  10th  of  October,  1839,  on  the  result  of  an  elec- 
tion held  in  August,  1839.    The  court  held  that  the  demorrtr 


VOL.  XIV.]  JANUARY  TERM,  1879.  635 


Commonwealth  v.  Avery. 


was  properly  sustained^  and  said  that  the  statute  applied  only 
to  elections  that  had  not  been  consummated.  The  conclusion 
reached  by  the  court  appears  to  be  a  correct  one,  but  not  for 
the  reason  assigned.  The  demurrer  should  have  been  sus- 
tained, because  the  indictment  showed  that  the  election  had 
been  held  two  months  prior  to  the  time  the  bet  was  made,  but 
did  not  charge  that  the  result  was  unknown  to  the  parties  at 
the  time  the  bet  was  made.  After  such  a  lapse  of  time,  and  in 
the  absence  of  any  allegation  to  the  contrary,  the  result  of  the 
election  would  be  presumed  to  be  known  to  the  parties.  In 
that  case  there  could  be  no  offense  against  the  letter  or  the 
spirit  of  the  statute. 

The  other  case  referred  to  is  The  State  v.  McLelland,  4 
Sneed,  438.  The  indictment  was  quashed  because  the  statute 
denounced  betting  on  elections  in  Tennessee,  and  the  indict- 
ment showed  that  the  bet  was  on  the  result  of  an  election  then 
being  conducted  in  Kentucky.  AH  that  is  said  in  the  opin- 
ion as  to  a  bet  made  after  an  election  is  consummated  is  mere 
dictum,  and  in  express  language  refers  to  another  case  then 
pending  in  that  court,  and  not  in  any  way  to  the  case  then 
being  considered.  . 

In   some  of   the   cases   under  consideration   the   petition  . 

alleges  that  the  bet  was  made  on  the         day  of         ,  1875. 
It  is  insisted  that  it  is  defective,  because  it  does  not  expressly  jjl' 

show  that  the  bet  was  made  before  the  election  was  consum-  v 

I; 

mated.     That  is  not  a  matter  for  general  demurrer,  and  could  }\ 

only  be  corrected  by  motion  to  make  definite  under  section  161  [' 

of  Myers's  Code.     The  petition  in  that  regard  states  a  prima  |)  1 

facie  case  of  liability  on  the  part  of  appellees.  *"  ' 


;*■•■! 


^fi 


The  next  inquiry  is,  was  it  necessary  to  state  in  the  petition 
that  appellee  had  been  previously  indicted  and  convicted  of  'i  i 

the  offense  of  betting  on  the  election  ? 

In  the  investigation  of  this  question  two  things  are  to  be 
considered :  first,  does  the  language  of  the  act  under  which  the 
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action  is  brought  authorize  the  institution  of  the  civil  action 
before  a  conviction  under  indictment  in  the  penal  action?  and 
second,  if  such  authority  exists  by  the  language  of  the  statute, 
is  there  any  constitutional  inhibition  ?  For  convenience  both 
subdivisions  will  be  considered  together,  without  any  formal 
separation  of  the  authorities  cited  or  of  the  suggestions  made. 

Much  importance  appears,  by  argument  of  counsel,  to  be 
attached  to  the  fact  that  the  provision  for  punishment  by  in- 
dictment precedes  the  portion  of  the  section  giving  the  civil 
remedy,  and  that  they  are  connected  by  the  words  "  in  addi- 
tion to  the  fine  aforesaid/' 

It  appears  to  us  that  these  words,  in  their  ordinary  mean* 
ing,  as  they  must  be  presumed  to  have  been  understood  by  the 
law-makers,  do  not  carry  with  them  any  idea  of  sequence  or 
order  of  time,  but  as  being  synonymous  with  "  also,"  "  more- 
over,'' "likewise" — ^they  not  only  fail  aptly  to  express  the  idea 
of  dependence  or  sequence,  but  they  do  not  express  it  at  all. 
It  must  be  taken  for  granted  that  such  an  intention,  if  in  the 
mind  of  the  legislator,  would  have  been  expressed  in  language 
ordinarily  employed  to  convey  such  an  idea;  that  it  would  have 
been  conveyed  by  such  expressions  as  "  after  such  a  conviction 
shall  have  been  had,"  "  before  an  action  to  recover  the  amount 
so  received,"  "  before  any  recovery,"  etc. 

Suppose  the  penalty  by  indictment  was  given  in  the  first 
section,  and  the  right  to  recover  in  the  civil  action  in  the  sec- 
ond section,  would  it  be  contended  that  the  one  should  precede 
the  other  in  order  of  time  in  the  courts?  And  so,  if  the  civil 
remedy  had  been  first  given  in  the  section,  and  the  proceeding 
by  indictment  had  followed  in  the  same  section,  connected  with 
the  first  by  the  words  "in  addition  thereto,"  according  to 
the  cbnstruction  contended  for,  there  could  be  no  proceeding 
by  Indictment  until  a  recovery  in  the  civil  action.  Unless 
there  is  something  inherent  in  the  nature  of  the  two  proceed- 
ings that  makes  the  one  dependent  upon  the  other,  it  is  clear 


VOL.  XIV.] 


JANUARY  TERM,  1879. 


637 


Commonwealth  ▼.  Avery. 


that  their  independent  relation  is  not  changed  into  one  of  de- 
pendence by  the  fact  that  the  one  precedes  ^the  other  in  the 
section,  or  that  they  are  connected  by  the  words  "in  addir 
tion." 

In  The  People  v.  Stevens,  13  Wendell,  341,  the  facts  as 
stated  by  the  court  were:  "The  15th  section  of  that  portion 
of  the  Revised  Statutes,  which  treats  of  excise  and  the  regula- 
tion of  taverns  and  groceries,  declares  that  whoever  shall  sell 
any  strong  or  spirituous  liquors,  without  license,    .    .    •    shall 
forfeit  |25.    The  16th  section  imposes  a  like  penalty  upon  any 
person  who  shall  sell  such  liquors  to  be  drunk  on  his  premises 
.    .    .     without  having  obtained  license  as  a  tavern-keeper; 
and  the  19th  section  provides  that  such  penalties  shall  be  sued 
for  by  the  overseers  of  the  town  where  the  offense  is  com- 
mitted.    It  is  contended  that  no  indictment  will  lie  for  the 
violation  of  these  sections  of  the  act,  because  the  offense  was 
created  entirely  by  statute,  which  also  imposes  a  specific  pen- 
alty ;  secondy  that  to  subject  a  party  to  a  penalty,  and  also  to  an 
indictment  is  punishing  him  twice  for  the  same  offense.    •    •    . 
It  is  undoubtedly  competent  for  the  legislature  to  subject  any 
particular  offense,  both  to  a  penalty  and  a  criminal  prosecu- 
tion; it  is  not  punishing  the  same  offense  twice.     They  are 
but  parts  of  one  punishment;  they  both  constitute  the  pun- 
ishment  which  the  law  inflicts  upon  the  offense.     That  they 
are  enforced  in  different  modes  of  proceeding  and  at  dif- 
ferent times  does  not  affect  the  principle.     It  might  as  well 
be  contended  that  a  man  was  punished  twice  when  he  was 
both  fined  and  imprisoned,  which  he  may  be  in  most  misde- 
meanors.'* 

In  Blackley  v.  Moser,  &c.,  15  Wend.  215,  a  civil  action 
was  instituted  under  the  above-mentioned  statutes,  and  the  de- 
fendant pleaded  in  bar  the  pendency  of  an  indictment  against 
him  for  the  same  offense,  and  the  court  held  the  plea  not 
good. 


I:' 
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In  Commonwealth  v.  Gilbert,  6  J.  J.  Mar.  188,  opinion  by 
Judge  Robertson,  it  is  said:  ''If  both  penalties  should  have 
been  inflicted  on  Mrs.  Gilbert  she  would  have  had  no  cause 
for  complaining  that  she  had  been  punished  twice  for  the  same 
offense.  Even  if  the  offenses  had  been  precisely  the  same,  the 
legislature  had  the  power  to  inflict  a  penalty  in  behalf  of  the 
town,  and  another  penalty  in  behalf  of  the  county."  This 
was  an  indictment  under  a  general  statute  denouncing  a  pun- 
ishment against  any  one  who  permitted  a  slave  to  go  at  large 
and  hire  himself  out.  The  defense  relied  upon  the  fact  that 
the  slave  had  hired  herself  out  nowhere  but  in  the  town  of 
Richmond,  and  claimed  that  a  subsequent  statute  authorized 
the  town  council  of  that  place  to  hire  out  or  imprison  any 
slave  found  going  at  large  or  hiring  himself  out.  The  lan- 
guage of  the  last  act  is:  ''If  any  slave  shall  be  found  going 
at  large  .  .  in  Richmond,  working  for  himself  or  herself,  or 
contracting  or  dealing  for  himself  or  herself,  for  more  than  one 
day  at  a  time,  it  shall  be  lawful  for  the  trustees  of  said  town 
to  cause  such  slave  to  be  hired  out  to  the  highest  bidder  for 
the  term  of  ten  days,  or  to  commit  such  slave  to  jail  for  ten 
days,  and  until  his  or  her  prison-fees  are  paid  by  his  or  her 
owner;  the  money  received  for  such  hiring  to  go  in  aid  of  the 
funds  of  the  town." 

The  radical  error  in  the  argument  of  this  case  seems  to 
result  from  a  misunderstanding  of,  and  consequently,  a  misap- 
plication of  the  word  "  forfeit,"  as  used  in  the  statute  ander 
consideration.  Where  the  statute  says  the  offender  shall  "for- 
feit and  pay  the  sum  of  $100  to  be  recovered  by  indictment/' 
we  understand  the  meaning  to  be  that  the  party  shall  he  fined 
$100  to  be  recovered  by  indictment.  Forfeiture,  in  the  sense 
urged  in  argument,  and  as  understood  at  common  law,  trans- 
fers the  title  to  the  specific  thing  from  the  owner  to  the  sover- 
eign power.  As  used  here  it  can  have  no  such  meaning.  The 
statute  declares  the  forfeiture  of  $100;  but  as  there  is  no  desig- 
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Dated  or  identified  ''$100"  to  be  forfeited,  the  meaning  must  be 
that  the  CJommon wealth,  by  indictment,  may  recover  of  the 
offeoding  party  that  sum,  to  be  levied  of  his  goods,  cliattels,  or 
property.     That  portion  of  tlie  section  under  which  this  action 
wuii  brought  demonstrates  that  to  be  the  correct  conclusion.    It 
provides  that  the  sum  of  money  so  received,  or  the  value  of  the 
ibiug  bet,  won,  and  received,  shall  be  forfeited.    Following  the 
idea  of  counsel,  the  judgment  would  necessarily  be  for  the  re- 
covery of  the  particular  money  received,  and  not  a  judgment 
that  the  plaintiff  recover  of  the  defendant  a  certain  sura  to  be 
coerced  by  execution ;  and  to  complete  the  analogy  the  judg- 
ment of  the  court  would  necessarily  be  for  the  recovery  of  the 
property  received  by  the  winner,  instead  of  its  value.     Such  a 
view  can  not  be  entertained  for  a  moment.     It  is  manifest  that 
there  was  not  even  a  suspicion  on  the  part  of  the  legislature 
that  the  word  "forfeit"  was  being  used  in  any  other  sense 
than  that  of  "  fine." 

It  is  insisted  for  appellee  that  sections  12  and  13  of  article 
13  of  the  state  constitution,  and  the  construction  above,  applied 
to  the  statute  under  consideration,  brings  the  constitution  and 
the  statute  into  irreconcilable  conflict. 

Sec,  12.  "That  in  all  criminal  prosecutions  the  accused 
hath  a  right  to  be  heard  by  himself  and  counsel ;  to  demand 
the  nature  and  cause  of  the  accusation  against  him ;  to  meet  ^ 

the  witnesses  face  to  face ;  .  .  .  nor  can  he  be  deprived 
of  his  life,  liberty,  or  property,  unless  by  the  judgment  of  his 
peers,  or  the  law  of  the  land. 

Sec.  13.  "  That  no  person  shall,  for  an  indictable  offeme,  be 
proceeded  against  criminally  by  information,  etc." 

This  is  not  a  "  criminal  prosecution,"  nor  "  an  indictable 
offense''  within  the  meaning  of  the  constitution.  Betting  on 
an  election  was  never  a  crime  or  an  indictable  offense  at  com- 
mon law,  nor  is  the  offense,  as  prescribed  by  the  statute,  to  be 
visited  with  any  infamous  punishment,  and  it  does  not  there- 


^ 
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fore  come  within  the  meaning  of  the  12th  and  13th  sections  of 
the  constitution,  above  quoted,  either  as  a  *^  criminal  prosecu- 
tion *'  or  as  "  an  indictable  oflFense." 

Is  it  a  proceeding  according  to  the  law  of  the  land  ?  It  is 
competent,  as  we  have  seen,  for  the  legislature  to  prescribe 
what  shall  be  the  mode  of  trial  for  a  misdemeanor  created  by 
statute,  which  was  not  indictable  at  common  law,  and  for  which 
no  infamous  punishment  is  provided.  (Proffatt  on  Jury  Trial, 
sec.  97.)  The  legislature  having  denounced  the  penalty,  and 
prescribed  a  method  for  its  recovery,  in  which  a  hearing  is 
granted  the  accused,  the  trial  by  jury  is  preserved  inviolate, 
and  a  judgment  before  dispossession  prescribed.  This,  we 
think,  is  all  that  the  constitutional  **  law  of  the  land  '*  requires 
in  such  cases.    (Cooley's  Constitutional  Limitations,  p.  3d6.) 

None  of  the  cases  cited  by  counsel  appear  to  be  in  conflict 
with  this  view.  The  greater  number  of  the  cases  to  which  our 
attention  has  been  called  were  cases  in  which  the  court  held 
that  the  statutes  prescribing  forfeiture  of  land  for  non-pay- 
ment of  taxes  or  failure  to  improve  were  not  self-executing ; 
that  a  judicial  proceeding  was  necessary  to  divest  title.  Such 
was  the  case  of  Gaines  v.  Buford,  1  Dana,  508,  relied  upon  by 
appellee. 

Judge  Nicholas,  delivering  the  opinion  in  that  case,  says, 
^^  It  would  seem,  therefore,  not  merely  from  the  apparent  im- 
port and  spirit  of  the  constitution,  but  from  the  settled  con- 
struction given  to  its  language  by  these  concurring  authorities, 
that  Gaines  was  entitled  to  a  hearing,  and  some  mode  of  trial 
by  a  jury,  before  his  property  could  be  taken  from  him  for 
this  alleged  violation  of  law,  in  failing  to  make  the  required 
improvement." 

After  commenting  on  the  constitutional  provisions  guaran- 
teeing a  hearing  and  trial  by  jury  before  the  citisen  can  be 
deprived  of  his  property,  he  says :  **  It  is  no  satisfactorr  an- 
swer to  these  suggestions,  that  the  question  of  forfeitore  is 
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adjudicated  upon  by  a  court  of  justice,  and  that  Gaines  has  had 
a  public  trial  before  a  jury  in  this  action  of  ejectment.  He 
was  there  defending  no  plaint  of  the  Commonwealth ;  there 
was  DO  accusation  against  him  at  the  instance  of  the  Com- 
monwealth of  which  he  was  notified  and  called  upon  to  defend ; 
nor  was  a  jury  sworn  to  try  an  issue  between  them.  It  was 
no  prosecution,  carried  on  in  the  name  and  by  the  authority  of 
the  (Commonwealth  of  Kentucky.  The  question  of  forfeiiure 
and  divediture  of  title  came  up  collaterally  only" 

Jfone  of  these  cases  either  directly  or  indirectly  hold  or 
intioiate  that  it  was  not  competent  for  the  legislature  to  pre- 
scribe a  method  of  civil  trial  by  jury,  in  the  name  of  the 
Commonwealth,  through  which  the  declaration  of  forfeiture 
might  be  carried  into  effect.  On  the  contrary,  the  power  to 
thus  forfeit  is  expressly  recognized. 

It  is  apparent  that  the  case  of  Commonwealth  v.  Jones,  10 
Bush,  725,  can  have  no  bearing  on  the  cases  under  considera- 
tion. In  that  case  the  court  held  that  sending  or  accepting  a 
challenge  was  a  criminal  offense,  and  that  under  the  constitu- 
tion Jones  was  entitled  to  a  trial,  upon  indictment,  in  a  direct 

■r 

criminal  prosecution,  upon  that  specific  charge  before  the  pen-  ; 

•  I. 

alty  denounced  by  the  law  of  the  land  could  be  inflicted.    The  ! 

constitution  guaranteed  him  a  trial  by  jury,  under  indictment,  ^ 

with  all  ita  forms  before  the  severe  penalties  denounced  could  ^ 

be  inflicted.  ' 

We  have  seen  that  the  offense  in  this  instance  is  purely  { 

statutory ;  that  the  legislature,  having  limited  the  punishment  - 

to  a  fine,  has  the  constitutional  power  to  prescribe  that  the  ? 

punishment  should  be  inflicted  by  proceeding  in  a  civil  action  • 

or  by  indictment,  one  or  both,  and  that  neither  was  dependent  J. 

upon  the  other.  [ 

Wherefore  the  judgment  is  reversed,  and  causes  remanded  ', 

for  further  proceedings  consistent  with  this  opinion.  f 

Vol.  XIV.— 42  • 
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Cases  40,  41— PETITION  FOR  MANDAMUS— Mabch  1«. 

Lowe  V.  Phelps,  Judge  of  Kenton  County  Court, 

AND 

Lowe,  Ex  parte. 

APPEALS  FROM  KENTON  CIBCUIT  CX)URT. 

1.  Mandamus  neither  confers  power  nor  imposes  duty,  but  b  t 

command  to  exercLae  a  power  already  possessed,  and  to  perform  t 
duty  already  imposed.  (Johnson  v.  Lucas,  11  Humph.  306;  State 
V.  Judge,  15  Ala.  740;  State  v.  Beloit,  21  Wis.  250.) 

2.  It  must  appear  in  every  appucation  for  a  mandamus  that  it  is 

the  legal  duty  of  the  respondent  to  do  that  which  it  is  sought  to 
compel  him  to  do,  and  that  he  has,  upon  proper  application,  refused 
to  perform  that  duty.    (Moses  on  Mandamus,  204.) 

3.  If  the  sheriff  faii^  to  give  bond  on  or  before  the  first  Mon- 

day in  January  next  succeeding  his  election,  as  prescribed  by  the 
statute,  there  is  no  law  making  it  the  duty  of  the  county  court  to 
accept  his  bond  after  that  date,  and  therefore  a  mandamus  will  not 
lie  against  the  county  judge  to  compel  him  to  accept  a  bond  tendered 
after  that  day.  (General  Statutes,  sees.  3, 4,  chap.  100,  and  sec  12, 
chap.  81.) 

4.  The  sheriff  elected  in  Kenton  at  the  August  election.  If 7ft, 

failed  to  give  bond  on  or  before  the  first  Monday  in  January,  1S7S, 
as  required  by  law;  the  county  judge  made  an  order  declaring  the 
office  vacant,  and  refused  to  accept  a  bond  tendered  January  20, 
1879,  and  thereupon  the  sheriff  so  elected  applied  to  the  circuit 
court  for  a  mandamus  to  compel  the  county  judge  to  accept  the 
bond  so  tendered.  The  judgment  of  the  circuit  court  refuatng  the 
mandamus  is  affirmed. 

5.  Whether  the  legiBlature  had  power  to  declare  thai  the  failure  to  give  bond 

within  the  prescribed  time  should  operate  to  vacate  the  office  of 
sheriff  and  authorize  the  countv  court  to  ascertain  the  fact  of  such 
failure,  and  to  declare  that  a  vacancy  existed,  is  a  question  sug- 
gested but  not  decided  in  this  case. 

6.  Whether  any  person  other  than  an  executive  or  mimstenal  officer  is  amen- 

able to  the  writ  of  mandamus  in  this  state  (Civil  Code,  sec.  477),  it 
is  sugirested  in  the  opinion  herein,  is  a  question  of  ooiisidertble 
moment,  but  is  not  decided. 

7.  The  county  courts  have  no  authority  to  accept  the  REVENn:- 
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BOND,  after  the  first  Monday  in  January,  from  a  Rheriff  who  was  in 
office  or  who  ought  to  have  been  in  office  on  that  day.  (Basham  v. 
Commonwealth,  13  Bush,  37.) 

STEVENSON  A  O'HARA  and  R.  D.  HANDY  for  appellant. 

1.  The  appellant,  by  his  failure  to  give  bond  on  the  first  Monday  in 
Janaary,  1879,  was  not  prevented  from  tendering  to  the  court  within  a 
reawoable  time  a  sufficient  bond  and  being  sworn  in  as  sheriff.  (Con., 
art.  6,  sees.  4,  9;  art.  5,  sec.  3;  art.  3,  sec.  37;  Gen.  Stat.,  sees.  10,  12, 
chap.  81.) 

The  act  authorizing  the  county  court  to  declare  the  office  of  KherifT 
TEcaot  is  unconstitutional  and  void.  (Auditor  v.  Hardin,  8  B.  Mon. 
648;  Stokes  v.  Kirkpatrick,  1  Met.  138;  Lowe  v.  Ck)mmonwealth,  3  Met. 
237;  Brown  v.  Grover's  adm'r,  6  Bush,  1;  Gen.  Stat.,  chap.  104,  p. 
7%;  sec.  12,  chap.  81;  Bartly  v.  Fraine,  4  Bush,  375.) 

2.  The  action  of  the  county  judge  in  approving  the  bond  of  a  sheriff 
or  other  officer  and  accepting  or  rejecting  it  is  not  a  judicial  act,  but  a 
minuterial  act.  He  can  not  hear  or  determine  any  question  or  dispute 
as  to  the  title  of  the  officer  to  the  office.  When  the  proper  evidence  of 
the  election  is  presented  to  him,  he  is  bound  to  respect  it,  and  there  is 
nothing  left  for  him  to  do  but  in  a  ministerial  capacity  to  accept  and 
approve  the  bond  tendered,  because  it  is  in  the  proper  shape,  and  the 
*urety  offered  is  sufficient,  or  to  reject  it  because  it  is  not  in  proper 
!^hape  or  the  surety  is  not  deemed  sufficient.  (Taylor  v.  Common- 
wealth, 3  J.  J.  Mar.  401;  Patterson  v.  Miller,  2  Met.  497;  Applegate  v. 
Applegate,  4  Met.  237;  Anderson  Ck)unty  Court  v.  Stone,  18  B.  Mon. 
852.) 

Whether  an  act  is  judicial  or  ministerial  is  not  determinable  from 
the  act,  but  from  the  nature  of  the  act.  (State  ex  ret.  Whitman,  &c.  v. 
The  Governor  of  Ohio,  6  Ohio  St.  635.) 

3.  The  act  of  the  county  judge  being  ministerial,  the  remedy  by 
mandamus  is  plain.     (Cate  v.  Ross,  2  Duvall,  244 ;  Day  v.  Justices  of  !  \ 

Fleming  County,  3  B.  Mon.  198;    Page  v.  Hardin,  8  B.  Mon.  651;  \\ 

D'mne  v.  Harvey,  7  Mon.  439;  Kendall  v.  United  States,  12  Peters, 
•'►*-4;  Marbury  v.  Madison,  1  Cranch,  137;  Batman  v.  Megowan,  1 
Met.  538;  Louisville  v.  Kean,  18  B.  Mon.  9;  Applegate  v.  Applegate,  V 

4  Met  237;  Patterson  v.  Miller,  2  Met.  497;  Gen.  Stat.,  sec.  4,  chap.  I   I: 

1"0;  Stokes  V.  Kirkpatrick,  1  Met.  138;  Calloway  v.  Commonwealth,  4 
Bush,  384.) 

McKEE  &  FINNELL  and  HALLAM  &  PERKINS  for  appellee.  ,    , 

1.  By  his  failure  to  execute  the  bond  required  by  law  on  or  before  f   ij 

the  first  Monday  in  January,  and  the  order  of  the  county  judge  declar-  [    I 
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ing  the  office  vacant,  the   fact  that  the  office  of  sheriff  was  vacant, 
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became  res  adjudiccUa;  and  the  appellant  whose  office  had  been  thus 
vacated  had  no  legal  right,  after  said  day  and  order  of  the  coantv  jadge, 
to  execute  a  bond  as  sheriff,  and  the  county  judge  had  no  legal  right  to 
accept  such  a  bond  if  offered  by  him.  (Qen.  Stat.,  sec.  12,  chap.  80; 
sees.  3  and  40,  chap.  100;  sec.  1,  art.  6,  chap.  33;  Constitution  of  Ken- 
tucky, sec.  9,  art.  6 ;  Rev.  Stat.,  sec.  12,  chap.  71 ;  Stokes  v.  Ejrkpatrick, 
1  Met.  144.) 

The  appellant  was  not  in  office,  and  was  not  removed  from  office,  and 
therefore  Lowe  v.  Commonwealth,  3  Met.  241,  and  Brown  ▼.  Grover,  6 
Bush,  2 ;  and  Auditor  v.  Hardin,  8  B.  Mon.,  are  not  applicable  to  this 
case. 

The  true  principle  is  that  mandamus  will  lie  to  compel  the  perform- 
ance of  duties  purely  ministerial  in  their  nature  and  so  clear  and  specific 
that  no  element  of  discretion  is  left  in  their  performance,  but  that  as  to 
all  acts  or  duties  necessarily  calling  for  the  exercise  of  judgment  and 
discretion  on  the  part  of  the  officer  at  whose  hands  their  performance  is 
required,  mandamus  will  not  lie. 

The  foregoing  rule  applies  with  special  force  to  cases  where  the  aid 
of  mandamus  is  sought  against  inferior  courts  or  Judges.  (High  on 
Man.,  sees.  24,  40 ;  County  Court  of  Warren  v.  Daniel,  2  Bibb,  573 ; 
Swan  V.  Gray,  44  Miss.) 

STEVENSON  &  O'HARA  filed  a  petition  for  a  rehearing,  which 
was  overruled  and  responded  to  by  the  court 

JUDGE  COFEB  delivered  the  opinion  of  the  court. 

The  appellant  having  been  elected  to  the  office  of  sheriff 
of  Kenton  County  at  the  regular  biennial  election  in  August, 
1878^  received  a  proper  certificate  of  election^  appeared  in 
the  county  court  of  said  county  on  the  20th  day  of  January, 
1879,  that  being  the  first  day  of  the  January  term  of  said  court, 
and  tendered  and  offered  to  execute  the  bond  required  of  him 
by  law,  and  moved  the  court  to  accept  his  bond  and  to  per- 
mit him  to  qualify  as  sheriff  of  Kenton  County.     His  motion 
was  overruled,  and  he  applied  to  the  Kenton  Circuit  Court  for 
a  mandamus  to  compel  appellee,  who  is  judge  of  the  county 
court,  to  accept  his  bond  and  to  permit  him  to  qualify  accord- 
ing to  law.     The  circuit  court  refused  the  writ  and  dismissed 
the  motion,  and  this  appeal  is  prosecuted  to  reverse  that  judg- 
ment. 
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It  may  aid  in  reaching  correct  conclusions  briefly  to  con- 
sider the  nature,  object,  and  scope  of  this  proceeding. 

Blackstone  defines  mandamus  to  be,  in  general,  a  command 
inning  in  the  king's  name  from  the  Court  of  King's  Bench, 
directed  to  any  j>erson,  corporation,  or  inferior  court  of  judi- 
cature, within  the  king's  dominions,  requiring  them  to  do  some 
particular  thing  therein  specified,  which  appertains  to  their 
office  and  duty,  and  which  the  Court  of  King's  Benich  has  pre- 
vioosly  determined,  or  at  least  supposes,  to  be  consonant  to 
right  and  justice.     (3  Com.  110.)      The  office  of  the  writ  is 
to  compel  the  performance  of  a  duty  enjoined  by  law,  and  it 
can  not  be  employed  to  compel  the  doing  of  an  act  which  the 
person  or  officer  has  no  legal  right  to  do  without  the  writ.     It 
neither  confers  power  nor  imposes  duty,  but  is  a  command  to 
exercise  a  power  already  possessed  and  to  perform  a  duty 
already  imposed.     (Johnson  v.  Lucas,  11  Humph.  306;  State 
V.  Judge,  15  Ala.  740;  State  v.  Beloit,  21  Wis.  250.) 

It  must  therefore  appear  upon  every  application  for  a 
mandamus  that  it  is  the  legal  duty  of  the  respondent  to  do 
that  which  it  is  sought  to  compel  him  to  do,  and  that  he  has 
upon  proper  application  refused  to  perform  that  duty.  (Moses 
CD  Mandamus,  p.  204.) 

Oar  Code  declares  that  the  writ  of  mandamus,  as  therein 
treated  of,  is  an  order  of  a  court  of  competent  original  juris- 
diction, commanding  an  executive  or  ministerial  officer  to  per- 
form an  act,  or  omit  to  do  an  act  the  performance  or  omission 
of  which  is  enjoined  by  law.     (Sec.  477.) 

Whether  any  person  other  than  an  executive  or  ministerial 
officer  is  amenable  to  the  writ,  is  a  question  of  considerable 
moment,  not  now  before  us ;  but  that  it  can  only  be  employed 
to  compel  the  performance  of  a  duty  enjoined  by  law  is  clear, 
whether  we  consider  the  Code  as  restricting  the  use  of  the 
writ  to  the  classes  of  cases  embraced  by  its  provisions,  or  as 
merely  declaratory,  as  to  them,  of  the  common  law. 
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Before  the  writ  can  go  in  this  case  two  fundamental  prop- 
ositions must  be  established,  viz:  first^  that  the  appellant, 
at  the  time  he  tendered  his  bond,  had  a  legal  right  to  execute 
it;  and  second,  that  it  is  now  the  legal  duty  of  the  appellee  to 
accept  it. 

The  constitution  provides  that  sheriffs  shall,  before  they 
enter  upon  the  duties  of  their  office,  give  such  bond  and  secu- 
rity as  may  be  prescribed  by  law  (sec.  9,  art.  6),  and  that  they 
shall  enter  upon  the  duties  of  their  offices  on  the  first  Monday 
in  January  next  succee<ling  their  election.     (Sec.  4,  art.  6.) 

The  statute  provides  that  sheriffs  shall,  on  or  before  the 
first  Monday  in  January  next  succeeding  their  election,  enter 
into  bond,  to  be  approved  by  the  county  courts  of  their  re- 
spective counties  (sections  3  and  4,  chapter  100),  and  that  if 
any  sheriff  shall  fail  to  execute  bond  within  that  time  the 
office  shall  be  declared  vacant  (section  12,  chapter  81). 

The  appellant  failed  to  enter  into  bond,  or  to  offer  to  do 
so,  within  the  time  specified,  and  the  county  court  entered  an 
order  reciting  the  fact  and  declaring  the  office  vacant. 

The  effect  of  the  omission  to  execute  the  bond  within  the 
prescribed  time,  and  of  the  order  of  the  county  court  declar- 
ing the  office  vacant,  was  much  discussed  at  the  bar. 

For  the  appellant  it  was  contended  that  he  became  sheriff 
on  receiving  his  certificate  of  election,  and  that  as  the  consti- 
tution prescribes  two  modes  of  removing  a  sheriff  from  office, 
impeachment  and  indictment,  the  legislature  can  not  constitu- 
tionally authorize  his  removal  in  any  other  mode. 

The  appellee's  counsel  contend  that  the  appellant  did  not 
become  sheriff  upon  being  elected  and  receiving  his  certificate; 
that  these  were  mere  evidences  of  his  right  to  become  sheriff; 
and  that  he  could  only  come  into  office  by  executing  the  bond 
required  by  the  constitution  and  laws;  and  that  the  legislatiiT^ 
had  power  to  declare  that  the  failure  to  give  bond  within 
t;he  prescribed  time  should  operate  to  vacate  the  office,  and  to 
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authorize  the  county  court  to  ascertaiu  the  fact  of  such  failure 
and  to  declare  that  a  vacancy  existed. 

These  questions  are  or  may  become  very  important,  and  are 
not  free  from  difficulty,  but  we  do  not  find  it  necessary  to  de- 
cide them  in  this  case. 

As  we  have  already  seen,  mandamus  can  not  be  maintained 
unless  there  is  a  legal  right  in  the  appellant,  and  a  correspond- 
ing duty  imposed  by  law  on  the  appellee. 

If  we  concede  that  the  office  has  not  become  vacant,  and 
that  the  appellant  still  has  a  right,  under  the  constitution,  to 
execute  a  bond  and  to  enter  on  the  duties  of  the  office,  we 
must  then  inquire  by  what  provision  of  the  constitution  or 
laws  it  is  made  the  duty  of  the  appellee  to  accept  his  bond. 

The  constitution  does  not  designate  the  officer  or  tribunal 
before  which  the  bond  it  requires  shall  be  executed.  That  is 
left  to  be  provided  for  by  statute,  and  the  only  duty  that  the 
appellee  is  under  in  the  premises  is  such  as  has  been  imposed 
by  statute,  and  his  duties  must  be  measured  by  its  provisions. 
It  declares  that  sheriffs  shall,  on  or  before  the  first  Monday  in 
January  next  succeeding  their  election,  give  bond  to  the  Com- 
monwealth in  form  substantially  as  therein  prescribed,  and 
that  "the  sureties  in  the  bond  must  be  good  for  the  amount  of 
all  moneys,  except  what  is  payable  into  the  state  treasury, 
which  will  probably  pass  through  the  sheriff's  hands  during 
his  continuance  in  office.  They  shall  be  approved  by  the 
county  court,  and  the  bond  taken  by  its  clerk  under  its  super- 


vision,   etc. 

This  statute  imposed  on  the  county  court  the  duty  to  accept  a 
sufficient  bond,  on  or  before  the  first  Monday  in  January.  But 
does  it  impose  the  duty  to  accept  the  bond  after  that  time? 

We  think  not.  The  duty  of  the  sheriff  to  execute  the 
bond  and  the  duty  of  the  county  court  to  accept  it,  are  so  con- 
nected as  to  exclude  the  idea  that  the  duty  of  the  one  can  be 
extended  by  the  neglect  of  the  other  to  perform  his  duty. 
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The  statute  gave  the  appellant  nearly  five  months  in  which 
to  enter  into  bond^  and  in  order  to  facilitate  its  execution  it  is 
made  the  duty  of  the  county  judge,  on  request  of  the  sheriff, 
to  call  a  special  term  at  any  time  to  receive  his  bond. 

But  all  doubt  and  uncertainty  upon  this  point  are  removed 
by  section  12,  chapter  81,  which  provides,  among  other  things, 
that  "  If  a  sheriflF  fail  to  execute  his  official  bond  on  or  before 
the  first  Monday  in  January  next  after  his  election,  the  office 
shall  be  declared  vacant." 

This  provision  manifests,  as  clearly  as  could  have  been  ex- 
pressed in  words,  that  the  legislature  did  not  intend  to  impo^ 
on  the  county  court  the  duty  to  accept  the  bond  after  the  first 
Monday  in  January.  It  can  not  be  possible  that  it  was  in- 
tended that  an  officer  whose  office  was  directed  to  be  declared 
vacant  should  be  permitted  to  execute  an  official  bond  after 
the  act  or  omission  which  was  to  operate  to  create  the  vacancy. 

The  legislature  intended  that,  for  the  failure  of  appellant  to 
give  bond  on  or  before  the  designated  time,  his  office  should  be 
declared  vacant,  and  consequently  could  not  have  intended 
that  it  should  be  the  duty  of  the  county  court  to  accept  his 
bond  after  that  time. 

We  do  not  overlook  the  fact  that  counsel  claim  that  the 
provision  quoted  above  from  section  12,  chapter  81,  is  uncon- 
stitutional, nor  mean  to  decide  that  it 'is  not  We  refer  to  it 
merely  to  show  that  our  construction  of  sections  3  and  4  of 
chapter  100  is  correct,  and  that  those  sections  do  not  make  it 
the  duty  of  the  county  court  to  accept  the  bond  after  the  first 
Monday  in  January. 

If  the  appellant  is  still  entitled  under  the  constitution  to 
give  bond,  notwithstanding  his  failure  to  execute  it  within  the 
time  prescribed  by  that  instrument,  the  right  is  incapable  of 
being  enforced. 

As  already  said,  the  constitution  does  not  make  it  the  duty 
of  the  county  court  to  accept  the  bond.     That  was  lefl  to  be 
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provided  for  by  the  legislature,  and  that  body  having  failed 
to  impose  on  any  one  the  duty  to  accept  the  bond  afler  the 
first  Monday  in  January,  this  court  has  no  power  to  supply 
that  omission  in  legislation,  and  by  mandamus  to  compel  an 
officer  to  do  an  act  not  enjoined  on  him  by  law. 
Wherefore  the  judgment  is  affirmed. 

To  THE   PETmON    OP  OOITNSEL    FOR    APPELLANT    FOR   A   REHEARING 

JUDGE  GOFER  delivered  the  following  response  of  the 
court: 

In  their  petition  for  a  rehearing  counsel  cite  the  case  of 
Basham  v.  The  Commonwealth,  13  Bush,  37,  in  support  of  the 
proposition  that  the  county  court  may  lawfully  accept  the  bond 
of  a  sheriff,  elected  at  a  regular  election,  after  the  first  Monday 
in  January  next  succeeding  the  election.     They  recognize  the 
fact  that  Basham  was  appointed  to  fill  a  vacancy,  but  argue 
that,  as  the  statutes  make  no  provision  whatever  for  the  execu- 
tion of  a  bond  by  a  sheriff  appointed  to  fill  a  vacancy,  the  de- 
cision in  that  case,  that  Basham's  bond  was  a  good  statutory 
bond,  amounts  to  a  decision  that  when  a  sheriff  is  entitled,  un- 
der the  constitution,  to  enter  upon  the  duties  of  his  office,  it  is 
the  duty,  ex  necessitate^  of  the  county  court  to  accept  his  bond. 
The  statute  provides  that  when  there  is  a  vacancy  in  the 
office  of  sheriff  it  shall  be  filled  by  the  county  court,  and  the 
constitution  requires  that  before  a  sheriff  shall  enter  upon  the 
duties  of  his  office  he  shall  execute  bond.     It  was  therefore 
very  properly  held  in  that  case  that  the  bond  was  a  good  stat- 
utory bond.     Though  there  was  no  express  statutory  authority 
to  take  it,  yet  such  authority  was  plainly  implied. 

The  sheriff  appointed  could  not  act  until  he  gave  bond, 
and  power  to  accept  the  bond  was  a  necessary  incident  to  the 
power  to  appoint.  The  power  to  appoint  was  nugatory  with- 
out power  to  do  whatever  was  legally  requisite  to  render  the 
appointment  effectual. 

But  there  can  be  no  implied  power  to  accept  a  bond  at  a 
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time  when  the  legislature  has  declared  that  the  office  shall  be 
declared  vacant.  It  would  be  doing  obvious  violence  to  the 
language  of  the  legislature  to  suppose  that,  after  declaring 
that  if  a  sheriff  shall  fail  to  execute  bond  on  or  before  the 
first  Monday  in  January  next  succeeding  his  election,  the 
office  shall  be  declared  vacant,  it  was  the  intention  of  that 
body  that  it  should  be  the  legal  duty  of  the  county  court  to 
accept  his  bond  after  that  time. 

There  is  not  only  a  provision  that  the  bond  shall  be  exe- 
cuted on  or  before  a  given  day,  and  an  omission  to  make  pro- 
vision for  its  execution  after  that  day,  but  section  12,  chapter 
82,  shows  that  the  omission  was  not  casual  but  designed. 

Basham's  case,  so  far  from  giving  support  to  the  position 
of  counsel,  uses  this  language  directly  supporting  the  con- 
clusion reached  in  this  case,  "The  county  courts  have  no 
authority  to  accept  the  revenue-bond,  after  the  first  Monday 
in  January,  from  a  sheriff  who  was  in  office  or  who  ought  to 
have  been  in  office  on  that  day." 

We  fully  concur  with  counsel  that  "A  court  will  so  con- 
strue legislative  enactments  as  to  embrace  subjects  and  confer 
powers  which  were  manifestly  intended  to  be  embraced  or 
conferred,  though  never  so  obscurely  expressed,  when  neces^ 
sary  to  sustain  a  right,  rather  than  to  declare  an  omission  io 
legislation,  and  allow  a  right  to  be  defeated,"  etc. 

But  this  latitude  of  construction  will  never  be  indulged 
when  the  power  in  question  was  not  only  not  manifestly 
intended  to  be  conferred,  but  was  expressly  intended  to  be 
withheld.  To  provide  that  a  bond  shall  be  given  on  or 
before  a  given  day,  and  that  if  not  so  given  the  office  shall  be 
declared  vacant,  is  equivalent  to  providing  that  if  not  given 
on  or  before  the  designated  day  it  shall  not  be  given  at  all. 
Grant,  for  the  sake  of  the  argument,  that  so  much  of  the 
statute  as  declares  that  the  office  shall  be  declared  vacant  ut 
unconstitutional,  the  language  still  remains  to  show  that  when 
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the  legislature  declared  in  section  3,  chapter  100,  that  the 
bond  shall  be  executed  on  or  before  the  first  Monday  in 
January,  it  was  not  intended  to  make  it  the  duty  of  the 
county  court  to  take  it  after  that  day. 

Nor  does  the  fact  that  the  Revised  Statutes  provided  for 
the  execution  of  sheriff's  bonds   after  the  first  Monday  in 
January  succeeding  their  election   militate  against  our  con- 
clusion.    We  do  not  hold  that  the  language  of  section  4, 
article  6  of  the   constitution   authorizes  the  conclusion  that 
the  framers  of  the  constitution  intended  that  the  failure  to 
execute  bond  on  or  before  the  first  Monday  in  January  should 
deprive  the  sheriff  of  his  office.    On  the  contrary,  the  Revised 
Statutes,  adopted  soon  after  the  constitution  went  into  effect, 
and  which,  with  various  amendments,  continued  in  force  for 
more  than  twenty  years,  did  not  prescribe  any  time  within 
which  a  sheriff  should  execute  his  official  bond,  except  that 
it  was  provided  by  section  12,  chapter  71,  that  if  the  official 
bond  of  officers  generally  was  not  given  and  the  oath  of  office 
taken  within  a  month  of  the  time  when  the  officer  was  elected 
or  received  notice  of  his  appointment,  or  of  the  time  when  his 
appointment  ought  to  take  effect,  the  office  should  be  forfeited. 
This  allowed  sheriffs  thirty  days  after  the  first  Monday  in 
January  to  execute  bond,  and  was  a  contemporaneous  legis- 
lative construction   of  the  constitution  which   is  entitled  to 
much  weight  in  construing  that  instrument.     (Collins  v.  Hen- 
derson, &c.,  11  Bush,  74.) 

Xor  can  the  acts  prior  to  the  Revised  Statutes  be  called 
in  to  aid  the  appellant.  Those  statutes  were  repealed  by  the 
adoption  of  the  Revised  Statutes,  and  were  not  revived  by  the 
repeal  of  these  statutes,  or  their  transfer  to  the  General  Stat- 
utes, which  must  now  be  taken  to  be  a  complete  code  of  laws 
as  to  all  subjects  attempted  to  be  provided  for  therein.  (Broad- 
dus  V.  Broaddus,  10  Bush,  299.) 
Petition  overruled. 
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Case  41— PETITION  EQUITY— Mabch  16. 

Meador,  &c.  v.  Hughes,  Trastee,  &c. 

APPEAL    FROM  LOUISVILLE  CHANCERY  COURT. 

1.  Partners  in  a  single  adventure.  An  agreement  to  participBte  in 

the  profits  and  losses  of  a  single  adventure  constituted  the  parties 
partners  in  that  adventure  in  this  case. 

An  agreement  between  two  firms  to  purchase  hogs  and  pack  pork,  one 
season  on  joint  account,  constituted  a  partnership  aa  to  that  adven- 
ture, and,  whether  regarded  as  a  partnership  or  on  joint  acooont,  the 
same  equities  exist  between  the  parties. 

The  fad  that  one  firm  had  control  of  the  product,  and  eould  alone 
sell,  did  not  destroy  the  right  of  the  other  to  hAve  the  partnership 
assets  applied  to  the  payment  of  the  partnership  debts. 

2.  An  incoming  partner  does  not  become  liable  for  antbcedest 

DEBTS  OF  THE  FIRM  without  an  express  undertaking  to  thAt  eflbct. 
8.  A  contract  between  two  firms,  to  pack  pork  on  joint  account,  did  not  hsre 
the  effect  of  consolidating  the  two  firms,  or  of  making  either  liable 
for  the  antecedent  debts  of  the  other. 

In  marshaling  the  assets  of  the  joint  adventure,  each  partner  has  t 
lien  upon  the  same,  and  a  right  to  have  them  applied  to  the  pay- 
ment of  the  debts  incurred  in  that  adventure. 

JAMES  W.  MAVITY  for  appellants. 

1.  Creditors  of  a  partnership  have  no  lien  on  the  partnership  assets, 
except  through  the  partners  themselves  by  substitution.  If  the  part- 
ners have  no  lien,  the  creditors  have  none.  (Wilson  v.  Soper,  IS  E 
Mon.  411 ;  Hoxie  v.  Carr,  1  Sumner,  182;  Ex-parte  Ruffin.  6  Veaey,  116; 
Story  on  Partnership,  pp.  508-613;  76.  359 ;  York  County  v.  Bank  Ap- 
peal, 8  Casey,  446 ;  Glenn  v.  Gill,  2  Maryland,  2 ;  Baker's  Appeal.  9 
Harris,  82;  Rice  v.  Barnard.  20  Vt  479;  Lord  v.  Baldwin,  6  Pick.  346; 
Cammack  v.  Johnson,  1  Green's  Ch.  164 ;  Ex-parte  Chuck,  21  Eng.  Com. 
Law,  346.) 

2.  Swearingen  v.  Biggs  had  no  lien  on  the  trust  assets  for  two  rea> 
sons :  first,  because  they  were  not  partners  in  the  pork  businesR  as  between 
themselves  and  Anderson,  Hamilton  db  Co. ;  second,  while  partners  a»  to 
third  persons  they  were  dormant  partners  only. 

Whether  they  were  partners  as  between  themselves  and  Anderson, 
Hamilton  &  Co.,  depends  entirely  on  their  intention,  as  ezpressed  io 
the  agreement  of  September  15,  1875.  (Story  on  Part.,  sees.  30.  31.  t% 
48;  Gray  v.  Gibson,  32  Vt.  312 ;  Hazard  v.  Hazard,  1  Story's  Bep.  S73; 
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Hesket  v.  Blanchard,  4  East.  144 ;  Muzzy  v.  Whitney,  10  Johnson,  226 ; 
BaUey  y.  Clark,  6  Pick.  372 ;  Stevens  v.  Faucett,  24  111.  484.) 

Dormant  partners  have  no  lien  on  partnership  assets.  (Lindley  on 
Part.  972;  2  White  &  Tudor's  Leading  Cases  in  Equity,  400;  Ross  v. 
Decy,  2  Espinasae,  469 ;  Ex-parte  Chuck,  21  Eng.  Com.  Law,  346 ;  Lord 
V.  Baldwin.  6  Pick.  348  ;  French  v.  Chase,  6  Greenleaf.  156 ;  Cammack  v. 
Johnson,  1  Green's  Ch.  164;  Gowon  Part.,  pp.  12,  13;  North  v.  Bloss,  30 
^.  Y.  379;  Kelly  v.  Hurlburt,  5  Cowan,  534;  Ex-parte  Enderby,  9 
Eng.  CJom.  Law,  346 ;  Statutes  6  Geo.  IV,  chap.  16,  sec.  72 ;  Greorge  v. 
Clagett,  7  Term  Rep.  356.) 

3.  And  therefore  the  trust-funds  must  be  distributed  as  the  property 
of  Anderson,  Hamilton  &  Co.,  without  regard  to  Swearingen  &  Biggs. 

ALF.  ALLEN,  of  counsel  on  same  side. 

CALDWELL   &  HARWOOD   and  JAMES  W.  MAVITY  filed  a 
petition  for  a  rehearing,  which  was  overruled. 

W.  0.  &  J.  L.  DODD  FOR  APPELLEES. 

1.  It  is  conceded  that  creditors  of  a  partnership  have  no  lien  on 
partnership  assets,  except  through  the  partners  themselves. 

If  the  partner  has  sold  his  interest  or  otherwise  parted  with  his  lien, 
the  creditor  has  none.     (Wilson  v.  Soper,  13  B.  Mon.  411.) 

A  limited  partnership  may  be  formed  to  buy  for  a  single  adventure, 
as  a  drove  of  cattle,  which  being  done,  the  power  of  one  partner  to  bind 
the  other  by  additional  purchases  ceases  when  the  drove  is  started. 
(Bentley  v.  White,  3  B.  Mon.  263;  Berthold  v.  Goldsmith,  24  How.  541.) 

2.  The  authorities  cited  by  counsel  to  show  that  this  is  not  a  partner- 
ship between  the  parties,  tend  to  show  exactly  the  reverse.  (Stevens  v. 
Faucet,  24  III.  483;  Denny  v.  Cabot,  6  Met.  (Mass.)  82;  York  Co.  Bank 
Appeal,  8  Casey,  446;  Glenn  v.  Gill,  2  Md.  1.) 

"  To  creditors  who  deal  with  partners,  it  is  immaterial  whether  they 
own  the  stock  jointly,  or  one  owns  the  whole.  In  either  case  the  stock 
is  liable  for  the  debts  of  the  firm."  (Blanchard  v.  Coolidge,  22  Pick. 
155.)  See  also  Story  on  Part.  sees.  360,  444;  Doddington  v.  Halle tt,  1 
Ves.  OT.,  497;  Smith  v.  DeSilva,  Cowp.  469;  Mumford  v.  Nicoll,  20 
Johns.  611;  Green  v.  Briggs,  6  Hare,  395;  Pierce,  adm'r  v.  Tiernon,  10 
Gill  A  J.  253 ;  Davis  v.  Grove,  2  Robertson,  136;  2  Har.  &  G.  Md.  159. 

3.  Ex-parte  Chuck  21,  English  Common  Law,  346,  and  other  English 
CBses  cited  by  counsel  for  appellants  are  upon  questions  raised  under  the 
EngliBh  Bankruptcy  Statute,  and  are  not  authority  here. 

4.  There  are  none  of  the  elements  of  an  estoppel  in  this  case.  (Big- 
elow  on  Estoppel,  480.) 

5.  Swearingen  &  Biggs  must  be  held  as  incoming  partners,  or  not  at 
alL     (Hart  v.  Tomlinson,  2  Vt  101.) 
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**A  note  giyen  in  the  name  of  a  new  firm,  for  an  old  debt  doe  by  a 
part  of  the  firm  without  the  knowledge  or  assent  of  the  new  member,  is 
void  as  to  the  latter.    (Weed  v.  Richardson,  2  Dev.  &  B.  535.) 

To  same  effect  see  Watters  v.  Maddox,  7  La.  An.  516 ;  Fagan  t.  Long, 
8  Mo.  224 ;  Sternberg  v.  Callahan,  14  With.  (Iowa),  257;  Cadwallader  v. 
Blair,  18  Iowa,  420;  Duncan  v.  Lewis,  1  Duv.  184. 

RUSSELL  A  HELM  of  counsel  on  same  side. 

CHIEF  JUSTICE  PRYOR  delivered  the  opinion  op  thb  ooubt. 

Anderson,  Hamilton  &  Co.,  a  firm  engaged  in  the  business 
of  pork-packing,  etc.,  and  Swearingen  &  Biggs,  engaged  as 
distillers  and  sellers  of  whisky,  entered  into  an  agreement  by 
which  the  two  firms  were  to  pack  pork  on  joint  account  dur- 
ing the  winter  of  1875-6.     Large  sums  of  money  were  raised 
upon  the  paper  of  the  two  firms,  as  stipulated  in  their  con- 
tract; and  in  May,  1876,  the  firm  of  Anderson, 'Hamilton  & 
Co.  becoming  insolvent,  they  delivered  over  to  Swearingen  <t 
Biggs  the  product  of  their  joint  adventure,  to  enable  the  latter 
to  pay  off  its  liabilities.     In  the  settlement  and  distribution 
of  the  assets  of  Anderson,  Hamilton  &  Co.  the  creditors  of 
that  firm,  whose  debts  were  created  long  prior  to  the  under- 
taking of  this  joint  adventure  between  the  two  firmSy  claim 
that  Swearingen  &  Biggs  have  no  lien  on  the  product  or  pro- 
ceeds of  the  joint  enterprise  to  pay  its  debts. 

The  facts  contained  in  this  record  will  not  authorize  the 
application  of  the  equitable  rule  contended  for  by  eoansel  for 
the  appellants  in  marshaling  the  assets  in  this  case.  That 
there  was  a  partnership  or  joint  adventure  between  the  tiifci 
firms  of  Anderson,  Hamilton  &  Co.  and  Swearingen  &  Big^* 
in  the  purchase  of  hogs  for  the  season  of  1875-6,  is  ^weU  es^ 
tablished;  and,  whether  regarded  as  a  partnership  or  oa 
joint  account,  the  same  equities  exist  between  the   parties 

The  latter  firm  was  not,  in  fact,  a  partner  with  Anderson^ 
Hamilton  &  Co.  in  the  sense  or  to  the  extent  claimed  by  coon* 
sel.     Anderson,  Hamilton  &  Co.  had  been  pork-packers  {<  r 
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years,  and,  from  the  facts  of  this  case,  were  doing  an  extensive 
business  with  which  Swearingen  &  Biggs  had  no  connection  or 
interest  whatever,  and  by  becoming  interested  in  the  purchase 
and  packing  of  hogs  for  a  particular  season  did  not  thereby 
become  full  partners  in  the  entire  business  of  the  firm  of  An- 
der8<^>n,  Hamilton  &  Co.,  and  certainly  not  responsible  for  their 
antecedent  liabilities,  not  one  dollar  of  which  was  created  on 
the  credit  of  Swearingen  &  Biggs,  or  for  the  product  of  hogs 
that  were  purchased  and  owned  on  joint  account.     That  there 
was  a  partnership,  in  regard  to  buying  hogs  for  the  season,  is 
evident,  as  every  element  constituting  a  partnership  is  to  be 
found  in  the  contract  between  the  parties.     Each  one  ad- 
vanced certain  moneys,  and  the  balance  required  to  be  raised 
for  the  purposes  contemplated  was  borrowed  on  joint  account 
by  the  execution  of  the  paper  of  the  two  firms,  one  indorsing 
or  becoming  an  acceptor  for  the  other.    With  this  fund  the 
hogs  were  to  be  purchased  and  packed,  Anderson,  Hamilton 
&  Co.  to  have  complete  control  of  the  product,  and  the  losses 
or  profits  to  be  divided  between  the  two  firms.     This  made 
them    partners  in  that  adventure;   and  that  Swearingen  & 
Biggs  were  known  as  such  is  evidenced  by  an  abundance 
of  proof  in  the  record  showing  that  Anderson,  Hamilton  & 
Co.  obtained  money  on  their  own  paper,  upon  the  idea  that 
Swearingen  &  Biggs  were  bound,  and  that  the  money  was  to  be 
applied  to  purchasing  hogs  on  joint  account.     There  was  no 
concealment  of  their  joint  interest  with  the  Hamiltons  in  this 
pork    adventure,  and   Swearingen   himself  was   engaged  in 
buying  hogs  for  the  firm. 

Tbat  Anderson,  Hamilton  &  Co.  were  to  have  complete 
control  of  the  sale  of  the  product  did  not  affect  the  terms  of 
the  partnership  or  deprive  Swearingen  &  Biggs  of  their  inter- 
ests as  partners,  or  of  their  right  to  have  the  product  of  the 
hogs  applied  to  the  payment  of  the  partnership  debts.  Ander- 
son   IXamilton  &  Co.  being  alone  authorized  to  sell,  a  sale  by 
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them  would  have  passed  to  the  purchaser  a  perfect  title,  and  a 
borrowing  by  them  for  the  use  of  the  firm  might  have  been 
within  the  scope  of  their  authority,  when  affecting  the  rights  of 
others,  although  prohibited  from  doing  so  by  the  express  terms 
of  the  agreement;  still  they  were  not  empowered  expressly  or 
by  implication  to  bind  Swearingen  &  Biggs  for  the  antecedent 
debts  of  the  firm  of  Anderson,  Hamilton  &  Co.,  and  could  not 
have  created  such  an  obligation  upon  them,  if  they  had  become 
full  partners  in  the  entire  business  of  Anderson,  Hamilton  & 
Co.,  without  express  authority  given. 

The  law  will  not  impose  a  liability  in  such  a  case  on  the 
incoming  partner,  without  an  express  undertaking  to  that  effect, 
much  less  upon  one  whose  partnership  or  interest  is  limited 
to  a  single  adventure.  The  firm  of  Swearingen  &  Biggs  was 
neither  a  silent  or  dormant  partner  under  the  proof.  They 
were  known  to  be  partners,  and  credit  given  to  Anderson, 
Hamilton  &  Co.  on  that  account ;  and  not  only  so,  they  were 
engaged,  as  well  as  Hamilton,  in  the  purchase  of  hogs.  That 
a  partnership  may  exist  as  to  third  persons,  and  not  between 
those  conducting  the  business,  is  well  settled,  and  the  cases  re- 
ferred to  by  counsel  sustain  this  proposition,  but  the  facts  of 
those  cases  are  unlike  the  facts  of  this  case.  In  the  case  of 
the  York  County  Bank  Appeal,  8  Casey,  by  the  express  terms 
of  the  agreement  Moore  was  not  to  become  a  partner  until  be 
advanced  a  certain  amount  of  capital.  In  Glenn  v.  Gill  the 
agreement  stipulated  that  the  partner  should  not  be  liable  for 
the  firm-debts;  and  in  the  other  cases  cited  those  who  were 
alleged  to  be  partners  were  only  sharers  in  the  profits  bj  way 
of  compensation. 

In  the  case  of  Faucet  v.  Stevens,  bearing  a  stronger  analo- 
gy to  this  case  than  any  referred  to  by  counsel,  Faucet,  the  owner 
of  the  hides,  was  to  pay  a  certain  sum  to  Stevens  for  tanning, 
and  Stevens  to  share  any  profits  or  bear  his  portion  of  any  loss 
sustained.    It  was  held  that  this  was  only  compensation  to  Ste- 
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Tens  for  work  done  upon  Faucet's  property.  Stevens  furnished 
DO  capital,  and  was  paid  for  his  labor.  In  considering  the  facta 
hf  vhicb  the  conclusion  was  reached  in  that  case  it  must  be 
coQceded  that  it  is  closely  allied  to  a  partnership. 

Tliere  is  a  marlied  distinction,  however,  between  that  case 
and  tlie  one  we  are  considering.  Here  each  lirm  advanced 
the  capital  upon  which  the  business  was  to  be  conducted,  some 
portion  of  it  advanced  in  money  and  the  balance  raised  upon 
i!ie  credit  of  the  two  firms.  They  were  then  to  divide  the 
profits  or  share  the  losses  as  provided  by  the  contract. 

We  have  found  no  case,  and  in  our  opinion  none  can  be 
found,  where  the  equities  ordinarily  applied  as  between  part- 
ners have  been  denied  in  an  analogous  state  of  ca.se.  The  fact 
hat  one  firm  bad  the  control  of  the  product  and  could  alone 
ell  did  not  destroy  the  rights  of  the  others  to  have  the  firm- 
fisets  applied  to  the  payment  of  the  firm-debts.  It  is  usual  lu 
rticles  of  partnership  to  invest  one  with  the  sole  power  of  sign- 
ng  the  firm-name,  and  another  with  the  power  to  purchase  and 
ell,  still  it  has  never  been  held  that  such  restrictions  or  limi- 
ilions  over  the  power  of  a  [Kirtner  will  (le.stroy  his  equities  in 
settlement  of  the  partnership. 
Anderson,  Hamilton  &  Co.  were  engaged  in  an  extensive 
usineas  disconnected  with  this  particular  enterprise,  and  when 
wearingen  &  Bi^e  are  sought  to  be  made  liable  on  tiieir  part- 
?rship  effects  for  the  payment  of  Anderson,  Hamilton  <&  Co.'s 
ihts,  they  say  they  are  not  partners. 
The  two  firms  were  never  united  as  one,  but  each  continued 
pursue  its  legitimate  business,  and  had  no  connection  except 
this  single  adventure.  By  contract  they  had  agreed  to  pack 
igs  on  joint  account  for  one  season,  and  this  did  not  have  the 
ect  to  consolidate  the  two  firms,  and  certainly  did  not  affect 
e  rights  of  those  whose  debts  had  been  created  long  before 
is  agreement  was  made,  and  therefore  could  have  given  no 
idit  to  this  particular  enterprise  or  to  the  product  resulting 
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from  their  purchases  under  it.  All  the  members  of  either 
firm  who  speak  ou  the  subject  say  they  regarded  the  product 
as  liable  for  the  debts  incurred  in  making  the  purchase,  and 
we  see  no  reason  for  withholding  from  the  firm  of  Swearingen 
&  Biggs  the  right  to  have  the  proceeds  of  the  pork  sold  ap- 
plied to  the  payment  of  the  debts  incurred  by  the  two  firms  in 
making  the  purchases ;  and  if  they  are  regarded  as  joint  owners, 
sharing  the  profits  and  losses^  the  same  equitable  rule  applies. 
The  judgment  of  the  court  below  is  therefore  affirmed. 


Case  4^-.PEnTI0N  ORDINAEY— March  20. 

Newcomb-Buchanan  Co.  v.  Baskett. 

appeal  from  otj>ham  circuit  court. 

1.  What  amounts  to  a  conversion  of  chattels— 

Any  exercise  of  dominion  or  control  over  chattels  by  a  bailee, 
inconsistent  with  the  claim  of  the  real  owner,  is  a  conveiBion. 

Any  sale  or  pledge  of  a  chattel  without  the  consent  of  the  true 
owner,  and  inconsistent  with  his  right,  is  a  conversion. 

When  a  broker  or  factor  acquires  possession  of  property,  by 
pledge  or  otherwise  from  a  bailee  of  the  real  owner,  and  exerciflea 
such  a  dominion  over  it  as  excludes  the  right  of  the  real  owner,  be 
is  guilty  of  a  conversion. 

Where  there  is  a  purchase  of  chattels  from  one  who  has  no  mn- 
thority  to  sell,  and  a  delivery  of  possession  to  the  purchaser,  if  such 
purchaser  claims  under  the  sale,  this  is  a  conversion;  and  so  where 
a  claimant  acquires  a  less  interest  in  the  property,  and  asserts  title  or 
the  right  of  disposing  of  it  for  his  own  benefit,  it  is  a  con  version. 

2.  A  warehouseman  can  not  pledge  the  property  of  akotbks, 

without  his  consent,  to  a  commission  merchant  or  factor  so  as  to 
give  a  lien  for  advances,  or  confer  any  power  to  sell  in  order  to 
repay  such  advances.  If  in  such  a  case  the  commission  merchant 
or  factor  sells  the  property  or  asserts  a  claim  inoomdstent  witk  th» 
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rights  of  the  real  owner,  or  denies  the  title  of  the  real  owner  and 
refuses  to  deliver  to  him,  he  is  guilty  of  a  conversion,  and  liable  to 
the  real  owner  for  the  value  of  the  property  at  the  date  of  the  con- 
version. 

8.  Whether  interest  should  be  allowed  aqainst  the  defendant 
in  an  action  for  the  conversion  of  the  property  of  the  plaintiff,  from 
the  date  of  the  conversion,  is  a  matter  which  should  be  left  to  the 
discretion  of  the  jury. 

For  an  error  in  insimcting  the  jury,  if  they  found  for  the  plaintiff, 
to  allow  interest  from  the  date  of  the  conversion  of  the  property  sued 
for,  the  judgment  of  the  circuit  court  is  reversed. 

4.  In  applications  for  change  of  venue,  where  the  affidavits  of  the 
litigan^  and  his  witnesses  show  a  belief,  that  on  his  part  a  fair  trial 
can  not  be  obtained,  it  is  sufficient. 

BIJUR   &   DAVIE  FOR  APPELLANT. 

1.  The  Jefferson  0)urt  of  Common  Pleas  erred  in  ordering  a  change 
of  venue  in  this  case,  and  the  Oldham  Circuit  Court  erred  in  refusing 
to  remand  it,  and  in  assuming  jurisdiction  of  it,  and  trying  it.     (Gen. 
Stat.  182;  Sloan  v.  Smith,  3  Cal.  410;  Tooms  v.  Randall,  3  Cal.  488; 
Bank  v.  Ward,  11  Ohio,  128;  Ex-parte  Eustis,  3  Minn.  274;  Burke  v. 
Mayall,  10  Minn.  287;  Manning  v.  Downing,  2  Johns.  453;  Franklin  v. 
Underhill,  2  Johns.  374;  Frank  v.  Avery,  21  Wisconsin,  172;  Kircheval 
T.  McKinney,  4  Nev.  294;  Sherwood  v.  Settle,  12  Wendell,  295;  State 
V.  Twitty,  2  Hawks  (N.  C),  248;  State  v.  Seaborn,  4  Dev.  Law,  305;  Wil- 
liams v.  Martin,  1  Met.  42;  Walters  v.  Chinn,  1  Met.  601 ;  Patterson  v. 
Caldwell,  1  Met.  491 ;  Mitchell  v.  Mattingly,  1  Met  241 ;  Garnett  v. 
Finnell,  2  Duvall,  167.) 

2.  The  court  below  erred  in  holding  that  the  mere  reception  of  the 
whisky  by  the  company  as  Taylor's  factor  and  making  advances  to 
Taylor  thereon  was  a  conversion  to  its  own  use.     (26  Cal.  662 ;  Estey  v. 
Boardman,  61  Me.  600;  Nelson  v.  Whitmore,  1  Richardson's  Law  (S.  C), 
322;    Fowler  v.  Ilollins,  Law  Rep.  7  Queen's  Bench,  628,  630;   Ross  v. 
•Johnson,  5  Burrows,  2,  826;  Pool  v.  Adklsson,  1  Dana,  136;   Commis- 
sioners V.  Theobald,  17  B.  Mon.  481 ;  Greenway  v.  Fisher,  1  Car.  & 
Payne,  190;  Fowler  v.  Rollins,  Law  Rep.  8  Eng.  and  Ir.  Appeals,  784; 
Rogers  v.  Hine,  2  Cal.  671 ;  Roach  &  Co.  v.  Turk,  Ac,  9  Heiskill  (Tenn.), 
708;  2  Greenleaf  on  Ev.  642;  Addison  on  Torts,  Wood's  ed.  note  to  sec. 
467 ;  2  ffiUiard  on  Torts,  29,  34 ;  McCombie  v.  Davies,  6  East.  538 ;  Thor- 
ogood  V.  Robinson,  6  Ad.  &  Ellis,  729 ;  Needham  v.  Rawbone,  6  Ad.  & 
EIlLs,  771;   Hay  ward  v.  Seaward,  1  Moore  &  Scott,  459(28  Eng.  Com. 
HiAW  Rep.  269 ;  Hoare  v.  Parker,  2  Durn.  &  East.  376 ;  Hartop  v.  Hoare, 
3  Atkyn,  44;  Barrett  v.  Warren,  3  Hill  (N.  Y.),  351 ;  Ely  v.  Ehle.  3  Com. 
506 ;   Gillet  v.  Roberts,  67  N.  Y.  31 ;  Pease  v.  Smith,  61  N.  Y.  480;  Cro- 
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mier  v.  Bally,  9  Jones  &  Spencer,  79 ;  Leonard  v.  Tidd,  3  Met  (Ma«.) 
6;  Carpenter  v.  Hale,  8  Gray,  158;  Polley  v.  Lenox,  2  Allen,  182;  Lor- 
ing  Y.  Mulchachy,  8  Allen,  575;  Parker  v.  Lombard,  Sec,,  100  Mass. 
408;  Spooner  v.  Holmes,  102  Mass.  503;  Nelson  v.  Iverson,  17  Ala.  219 
Pool  V.  Adkisson,  1  Dana,  110;  Parker  v.  Middlebrook,  24  Conn.  207 
Shelton  v.  French,  33  Conn.  489 ;  Burnside  v.  Twitchell,  43  N.  H.  392 
Wood  V.  Cohen,  6  Ind.  455 ;  Guerny  v.  Kenny,  2  E.  D.  Smith  (N.  Y.), 
132 ;  Irish  v.  Clyer,  Ac,  8  Vt.  30;  Deering  v.  Austin,  34  Vt  330;  Car- 
roway  v.  Burbank,  1  Dev.  Law,  307 ;  Dowd  v.  Wadsworth,  2  Dct.  Law, 
134;  Thrall  v.  Lathrop,  30  Vt.  307;  Cooper  v.  Newman,  45  N.  H  839; 
Hotchkiss  y.  Hunt,  49  Me.  224;  2  Hilliard  on  Torts,  50;  Hagor  y.  Ban- 
dall,  62  Me.  439;  Smith  y.  Young,  1  Camp.  439.) 

3.  The  court  below  erred  in  submitting  to  the  jury,  for  special  Ter- 
dict,  the  question  as  to  whether  the  defendant  had  notice  of  plaintiff*8 
claim,  when  it  delivered  up  the  seven ty-six  barrels  on  June  4th  and  5th, 
1877,  and  it  erred  in  not  setting  aside  the  finding  of  the  jury  on  that 
point,  as  unsupported  by  the  evidence. 

4.  The  court  below  erred  in  instructing  the  jury  that  they  should 
charge  the  defendant  with  interest  from  the  date  of  the  alleged  oon- 
version. 

In  actions  like  this,  the  giving  or  refusing  interest  is  a  question  en- 
tirely for  the  jury.  (4  Bibb,  502 ;  1  Mar.  591 ;  Sanders  v.  Vance,  7  Men. 
213;  Jackson  v.  HoUiday,  3  Mon.  368;  Harris  v.  Ogg,  1  J.  J.  Mar.  412; 
Pollock  V.  Colglazure,  Sneed's  Bep.  (Ky.)  2.) 

CALDWELL  &  HARWOOD  fob  appellee. 

1.  As  to  appellee's  title  to  the  whisky,  for  the  conversion  of  which 
this  action  was  brought,  see  Newcomb,  Buchanan  &  Co.  v.  Cabell,  10 
Bush,  460. 

2.  As  to  the  conversion  of  appellee's  whisky  by  appellant,  see  Pool 
V.  Adkisson,  &c.,  1  Dana,  111 ;  1  Chitty's  PL,  p.  172 ;  Chandler  v.  Fc^ 
guson,  2  Bush,  163;  Hotchkiss  v.  Hunt,  49  Me.  213;  Thrall  v.  Lathrop, 
80  Vt.  307 ;  Barrett  v.  Bellgard,  71  111.  280;  Murray  v.  Barling,  10  JohnsL 
175 ;  Norman  v.  Rogers,  29  Ark.  365 ;  Hoffman  v.  Carow,  22  Wend.  285; 
Taylor,  Cole  &  McLeod  v.  Pope,  5  Caldwell  (Tenn.),  413. 

3.  On  the  measure  of  damages  to  which  appellee  is  entitled  for  the 
conversion  of  his  whisky,  see  Sedgwick  on  Damages,  s.  p.  477,  note  1,  a 
p.  491,  note  3;  Andrews  v.  Durant,  18  N.  Y.  502;  Wilson  &  Gibbsv. 
Canine,  2  Johns.  280;  Rybum  v.  Pryor,  14  Ark.  511;  Tenney  v.  State 
Bank  of  Wisconsin,  20  Wis.  172;  Bumey  v.  Pledger,  8  Rich.  (&  C.)  191 ; 
Bissell  V.  Hopkins,  4  Cowen,  53;  Hyde  v.  Stone,  7  Wend.  364;  Clark 
V.  Whitaker,  19  Conn.  330;  Curtis  v.  Ward,  20  Conn.  204;  Wiwlow  v. 
Norton,  29  Me.  419;  Page  v.  Fowler,  39  Cal.  426;  Hines  v.  Terry  Walker 
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(Mi88.),80;  Hayden  v.  Bartlett,  35  Me.  203;  Williams'B  adm'r  v.  Cowen, 
27  Ala.  468 ;  Shepard  v.  Pratt,  16  Kan.  209 ;  Nesbit  v.  St.  Paul  Lumber 
Co.,  21  Minn. ;  Field  v.  Bumam,  3  Bush,  518.) 

CHIEF  JUSTICE  PRYOR  delivered  the  opinion  op  the  coxtrt. 
In  the  months  of  March  and  April  in  the  year  of  1875 
the  appellee  J.  S.  Baskett  purchased  of  E.  H.  Taylor  one 
hundred  and  fifty  barrels  of  whisky,  then  in  the  bonded 
warehouse  at  Taylor's  distillery,  near  Frankfort.  He  paid 
for  the  whisky,  obtaining  a  bill  of  sale  describing  it  by 
serial  numbers,  and  also  a  warehouse-receipt.  Aft«r  the  pay- 
ment of  the  tax  by  the  appellee,  he  directed  the  whisky  to  be 
removed  from  the  bonded  warehouse  to  the  free  warehouse 
of  Taylor  in  Frankfort,  and  supposed  it  had  been  done ;  but 
the  facts  show  that  Taylor  had,  prior  to  this  direction,  but 
subsequent  to  Baskett's  purchase,  pledged  the  whisky  to  ap- 
pellant to  secure  advancements  made. 

It  seems  that  the  appellant,  some  five  or  six  months  aft^r 
appellee's  purchase,  made  large  advancements  of  moneys  to 
Taylor,  and  took  from  him  a  warehouse-receipt  for  this  same 
whisky  to  secure  the  company. 

The  appellant  at  the  time  was  a  factor  of  whisky,  doing 
business   in   the    city  of  Louisville,  and  after  making  the 
advancements,  and  without  any  knowledge  of  appellee's  own- 
ership, ordered  the  whisky  to  be  shipped  to  the  company  at  its 
business-house  in  Louisville.     Afl^r  the  whisky  was  received 
the  company  sold  twenty-five  barrels,  with  which  it  credited 
Taylor's  account,  and  now  holds  twenty-four  barrels  in  its  pos- 
session, asserting  a  claim  to  it  on  account  of  advancements 
made  Taylor,  and  denies  the  title  asserted  by  the  appellee. 
As  to  the  one  hundred  and  one  barrels,  the  company  says  that 
in  February,  1877,  Taylor  having  repaid  it  all  the  advance- 
ments made,  the  company  delivered  to  Taylor  its  warehouse- 
receipt  for  the  one  hundred  and  one  barrels,  and  the  latter  in- 
dorsed it  to  Gregory  &  Stagg,  of  St.  Louis,  and  recognizing  this 
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latter  firm  as  the  real  owner,  the  company  shipped  seventy-six 
barrels  of  the  whisky  at  one  time  to  St.  Louis,  and  twenty- 
five  barrels  at  another  time,  on  the  order  of  Gregory  & 
Stagg. 

In  May,  1877,  Taylor  left  the  state  on  account  of  pecuniary 
troubles,  and  the  appellee,  when  in  search  of  his  whisky, 
traced  it  to  the  possession  of  the  appellant  The  Newcomb- 
Buchanan  Co.,  and  ascertaining  the  facts  in  relation  to  the 
transactions  between  Taylor  and  the  appellant,  instituted 
this  action  against  it  for  the  conversion  of  his  one  hundred 
and  fifty  bWrels  of  whisky. 

The  principal  defense  on  the  part  of  appellant  is  that 
it  acted  in  good  faith,  and  obtained  the  whisky  in  its  usoal 
course  of  business,  without  any  knowledge  of  appellee's  claim, 
and  that  by  the  settlement  of  all  advancements  with  Taylor 
and  delivering  to  him  its  warehouse-receipt,  the  company  had 
in  fact  returned  one  hundred  and  one  barrels  of  the  whisky  to 
Taylor  before  notice  of  appellee's  title.  The  company  also 
denied  the  title  of  the  appellee,  and  in  addition  alleged  that 
Taylor  had  authority  from  Baskett,  if  he  (Baskett)  was  the 
owner,  to  pledge  the  whisky. 

What  acts  are  necessary  to  constitute  a  conversion  can  not 
be  easily  defined,  and  in  the  examination  of  the  many  reported 
cases  on  the  subject,  there  is  a  seeming  conflict  in  the  decisions, 
arising  more  from  the  circumstances  connected  with  the  par- 
ticular case  being  considered,  than  in  the  application  of  the 
legal  principle  involved. 

Chitty  says:  ''That  the  mere  taking  of  an  assignment  of 
goods  from  one  who  has  no  right  to  dispose  of  them  is  a  con- 
version, for  this  is  an  assumption  by  the  assignee  of  property  in 
the  goods."  "  In  the  case  of  a  conversion  by  wronpfiilly  tak- 
ing it  is  not  necessary  to  prove  a  demand  and  refusal ;  and  the 
intent  of  the  party  is  immaterial ;  and  if  defendant  acted  ander 
the  supposition  that  he  was  justified  in  what  he  did,  or  as  the 
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servaDt  of,  and  for  the  benefit  of  another  person^  he  will  be 
equally  liable  to  this  action/'     (1  Chitty's  PL,  p.  163.) 

Id  the  ease  of  Pool  v.  Adkisson,  1  Dana,  it  was  said:  ^^So 
2l  bona  fide  bailee  in  possession  may  not  be  guilty  of  a  con  ver- 
sion before  a  proper  demand  and  refusal ;  but  if  he  sell  the 
property,  whether  for  himself  or  his  bailor,  the  sale  is  itself  a 
conversion,  and  is,  as  to  the  owner,  tortious  in  law/'  Under- 
wood, judge,  in  the  dissenting  opinion  in  that  case,  holds  that 
this  doctrine  should  not  apply  to  an  innocent  bailee  claiming 
no  Interest  in  or  right  to  the  property,  but  who  had  honestly 
performed  his  engagement;  and  in  this  view  he  is  sustained  by 
nearly  all  the  modern  authorities  on  the  question. 

In  the  case  of  Burroughs  v.  Hayne  (Eng.),  5  Hurlston  & 
Norman,  303,  it  is  said  that  ^'  Any  asportation  of  a  chattel  for 
the  use  of  a  defendant  or  a  third  person  amounts  to  a  conver- 
sion, for  the  simple  reason  that  it  is  an  act  inconsistent  with 
the  general  right  of  dominion  which  the  pwner  of  the  chattel 
has  in  it,  who  is  entitled  to  the  use  of  it  at  all  times  and  in  all 
places."     This  rule  is  subject  to  many  exceptions,  and,  in  fact, 
can  not  be  regarded  as  the  true  rule  on  the  subject.    It  certainly 
can  not  be  made  to  apply  to  a  common  carrier,  wharfinger,  or 
to  a  factor  who,  in  the  ordinary  course  of  business,  receives 
chattels  for  the  mere  purpose  of  storage  or  transportation,  from 
one  who  has  possession,  and  where  there  is  nothing  that  would 
place  the  bailee  on  inquiry  or  justify  the  conclusion  that  the 
party  in  possession  was  not  the  real  owner.     The  mere  posses- 
sion of  goods  received  by  the  bailee,  without  any  claim  or  inter- 
est in  the  chattels,  in  ignorance  of  the  fact  that  his  possession  is 
adverse  to  that  of  the  real  owner,  does  not  amount  to  a  conver- 
sion; there  must  be  an  exercise  of  dominion  or  control  over 
the  property  for  the  benefit  of  the  bailee  that  is  inconsistent 
with  the  claims  of  the  real  owner.     He  must  assert  some  lien 
upon  or  have  some  interest  in  the  property  before  there  can 
be  a  conversion,  in  the  absence  of  a  demand  and  refusal. 
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The  principal  opinion  in  the  case  of  Fowler  and  others  v. 
Hollins,  British  Common  Law  Reports,  vol.  7,  recognizes  the 
doctrine  to  be  "  that  he  who  deals  wrongfully  with  the  goods 
of  another  is  equally  liable,  whether  he  be  agent  or  princi- 
pal." Three  of  the  judges  in  that  case  held  there  must  be 
some  assertion  of  property  in  the  goods  to  constitute  a  con- 
version, and  that  a  possession,  which  is  a  mere  custody,  or  for 
the  purpose  alone  of  transportation,  is  not  sufficient.  This 
seems  to  be  the  reasonable  rule ;  nor  do  we  regard  it  as  in 
conflict  with  the  principle  "  that  any  sale  or  disposition  of  a 
chattel  without  the  consent  of  the  true  owner,  and  inconsistent 
with  his  right,  is  a  conversion,'*  for  in  the  case  of  a  mere 
naked  bailment,  or  where  the  bailee  is  only  claiming  pay  for 
transportation  or  commission  for  storage,  he  is  asserting  no 
title,  and  is  in  the  possession  merely,  without  reference  to 
the  right  of  property.  Where,  however,  the  party  charged, 
whether  in  the  business  of  a  broker  or  factor,  acquires  an 
interest  in  the  property  obtained  from  the  original  wrong- 
doer, and  exercises  such  a  dominion  over  it  as  excludes  the 
right  of  the  real  owner,  he  is  guilty  of  a  conversion.  His 
claim  then  becomes  hostile  or  inconsistent  with  that  of  the 
party  who  has  the  title  and  right  of  property.  If  a  mere 
naked  bailee,  or  one  having  the  possession  innocently,  with  no 
other  intent,  and  without  questioning  the  right  of  property 
in  any  one,  or  claiming  any  himself,  he  can  not  well  be  re- 
garded as  a  wrongdoer.  One,  however,  who  asserts  a  right 
of  property  to  the  thing  in  controversy,  by  reason  of  a  pur- 
chase or  pledge  from  the  original  trespasser,  does  not  acquire 
title,  nor  can  he  be  protected  as  an  innocent  purchaser.  He 
acquires  no  greater  right  than  his  principal,  and  while  he 
may  restore  the  property  to  the  rightful  owner  so  as  to  relieve 
himself  from  all  liability  but  mere  nominal  damages,  he  can 
t,  after  exercising  such  a  dominion  over  it  as  that  of  sell- 
and  controlling  the  proceeds  for  his  own  benefit,  claim 
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that  he  should  be  protected,  as  an  innocent  purchaser  would 
be,  from  a  fraudulent  vendee.  The  mere  fact  of  his  igno- 
noce  of  the  owner  is  immaterial.  Testing  the  facts  of  this 
case  hj  this  rule,  there  can  be  no  doubt  but  that  appellant 
"»s  guilty  of  a  conversion.  While  the  whisky  was  in  the 
leaded  warehouse  it  was  in  the  actual  possession  of  the  agents 
of  the  government,  and  in  the  constructive  possession  of  the 
ippellee,  nor  would  it  change  the  application  of  the  rule  if  in 
He  actual  possession  of  Taylor,  The  appellant  was  not  only 
he  mere  custodian  of  the  whisky,  but  had  acquired  an  inter- 
^t  in  it  necessarily  hostile  to  the  appellee.  The  fact  that  the 
ompany  was  a  dealer  in  and  making  advances  on  whisky  did 
ot  authorize  Taylor  to  pledge  to  it  the  whisky  of  the  appel- 
»,  or  give  any  lien  for  advancements  made,  or  confer  on  it 
ay  power  to  sell  in  order  to  repay  the  advancements.  The 
lercise  of  such  a  dominion  over  the  whisky  was  itself  a  con- 
ersion.  Whether,  in  any  case  of  a  pledge,  where  there  has 
sn  no  act  or  claim  on  the  part  of  the  pledgee  except  the 
ere  possession  of  the  property,  the  pledgee  is  guilty  of  a 
inversion,  is  not  necessary  to  determine. 
Id  this  case  the  uncontradicted  facts  show  the  whisky  of  the 
ipellee  to  have  been  shipped  or  taken  from  his  possession  at 
"ankfort  by  Taylor  and  delivered  to  appellant  at  its  busi- 
ss-house  in  Louisville  to  secure  the  latter  in  advances  made 
lounting  to  several  thousand  dollars;  that  this  was  done 
thout  the  knowledge  of  the  appellee,  and  the  appellant  was 
the  time  ignorant  of  the  fact  that  it  was  appellee's  whisky. 
le  company  sold  twenty-five  barrels  of  the  whisky  and  placed 
1  proceeds  to  Taylor's  credit  for  advancements  made;  ship- 
I  one  hundred  and  one  barrels  of  the  whisky  to  Gregory  & 
gg  at  St.  Louis,  on  Taylor's  order,  or  by  reason  of  the  ware- 
ise-receipt  executed  by  it  to  Taylor,  after  it  had  settled  all 
-ancements  made  him.  The  company  now  holds  twenty- 
r   barrels  of  the  whisky  against  the  claim   of   appellee. 
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denying  his  ownership^  and  asserting  its  right  to  retain  it  for 
advancements  made  Taylor  since  the  execution  by  it  of  the 
warehouse-receipt  indorsed  to  Gregory  &  Stagg. 

We  find  no  case,  or  any  authority  holding  that  a  party 
under  such  circumstances  is  not  guilty  of  a  conversion.  It 
can  not  be  said  in  this  case,  as  was  said  in  the  case  of 
Roach  V.  Turk,  9  Heiskell,  "  that  if  defendants  had  known 
of  plaintiff^s  title  they  would  have  yielded  to  it,"  as  in  this 
case,  when  the  claim  of  the  plaintiff  is  asserted,  his  title  is 
denied  and  a  right  of  property  asserted  by  the  appellant. 

Nor  can  we  recognize  the  rule  laid  down  in  Roach  v.  Turk, 
that  no  adverse  right  or  holding  can  exist  without  a  knowledge 
of  the  existence  of  the  true  owner  or  his  claim.  Wiienever  the 
party  is  in  possession  claiming  title  or  an  interest  in  property, 
it  is  adverse  to  all  the  world  except  as  to  those  under  whom 
he  claims,  and  this  is  the  reason  of  the  rule  requiring,  in  an 
action  of  trover,  such  assertion  of  property  or  right  to  deprive 
the  true  owner  of  its  use,  before  a  party  can  be  guilty  of  a 
conversion.  Such  a  right  as  is  claimed  to  have  been  acquired 
by  the  appellant  in  this  case,  enables  it,  as  it  maintains,  to 
assert  its  claim  against  all  who  assert  title. 

A  simple  removal  of  property  without  any  other  claim,  has 
never  been  held  to  be  a  conversion,  but  a  purchase  of  chattels 
from  one  who  has  no  authority  to  sell,  where  there  is  a  deliv- 
ery of  possession,  and  the  purchaser  claims  under  the  sale,  is 
a  conversion ;  and  so  where  he  acquires  a  less  interest  in  the 
property  and  asserts  title  or  the  right  to  dispose  of  it  for  Kis 
own  benefit,  it  is  a  conversion.  No  part  of  this  whisky  was 
ever  returned  to  the  appellee.  The  retention  of  the  possession 
by  the  appellant,  and  the  execution  of  the  warehouse-receipt 
to  Taylor,  did  not  restore  the  whisky  to  Baskett's  possession, 
at  Frankfort,  and  its  return  or  actual  delivery  to  Basket! 
would  have  only  lessened  the  damages.  It  is  therefore  imma- 
terial on  the  facts  of  this  case,  whether  the  rule  recognised  bj 


VOL.  xw.j  JANUARY  TERM,  1879.  667 

Mewcomb-Buchanui  Co.  v.  Bukelt. 

the  instructioD  "  that  a  pledge  of  the  whisky  is  itself  a  cou- 
version  on  the  part  of  the  pledgee,"  was  or  not  proper.  The 
pledge  of  the  whole,  and  a  sale  of  a  portion  of  it  for  advance- 
ments, was  a  conversion  of  the  whole,  where  no  ]>art  of  it  has 
been  returned  or  offered  to  be  returned,  and  the  right  of  the 
appellant  was  not  prejudiced  thereby.  In  this  view  of  the  case 
it  is  unnecessary  to  notice  the  special  finding  of  the  jury,  to 
the  effect  that  appellant  knew,  when  it  delivered  the  seveuty- 
rii  barrels  of  whisky  to  Gregory  &  Stagg,  of  the  claim  on  the 
part  of  ilie  appellee.  The  question  as  to  the  authority  given 
bv  Baskett  to  Taylor  to  pledge  the  whisky  is  one  of  fact,  and 
need  not  be  discussed. 

The  instruction  given  is  erroneous,  however,  in  fixing  the 
criterion  of  damages,  The  value  of  the  property  at  the  date 
of  the  conversion  is  the  true  criterion,  and  the  jury  may,  in 
their  discretion,  allow  or  refuse  to  allow  interest.  This  has 
been  the  long-scttled  doctrine  in  this  state,  and  particularly 
in  cases  of  this  character;  and  while  the  weight  of  authority 
from  other  states  is  in  conflict  with  this  rule,  we  have  adhered 
to  it  too  long  to  depart  from  it ;  and  we  think  the  facts  of  this 
»se,  as  well  as  the  practical  importance  of  the  rule,  evidence 
he  necessity  of  modifying  the  instruction  given. 

In  regard  to  the  change  of  venue,  the  same  strictness  has 
levet  been  held  with  reference  to  the  substance  of  the  affi- 
lavits,  as  is  required  in  regard  to  affidavits  for  attachments 
nd  to  pleadings  generally.  The  universal  practice  has  been 
3  leave  the  question  with  the  judge  below ;  and  where  the 
ffidavits  of  the  litigant  and  his  witnesses  show  a  belief  that 
n  hia  part  a  fair  trial  can  not  be  obtained,  it  is  sufficient, 
"he  facta  and  circumstances  leading  to  this  belief  have  never 
een  required  to  be  stated. 

For  the  error  indicated  the  judgment  below  is  reversed, 
id  cause  remanded  for  further  proceedings. 
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Case  43— INDIOTMENT— Masch  22. 

Gommonwealth  v.  Hoke  &  Yocum. 

APPEAL  FROM  BPENCEB  CUBCUIT  GOUBT. 

1.  When  two  justices  constitute  part  of  the  board  to  compabe 

the  polls — 

If  one  of  the  officer»— county  judge,  clerk,  and  sheriff— compos- 
ing the  board  to  compare  the  polls  \b  a  candidate,  he  is  not  entitled 
to  a  voice  in  the  decision  of  his  own  case. 

If  two  of  said  officers  can  not  act  from  any  cause,  **  their  places 
shall  be  filled  by  two  justices"  residing  nearest  the  courthouse. 
(Sec.  1,  art.  5,  chap.  33,  G^n.  Stat.)    And — 

When  two  jtutices  carutitute  part  of  the  board,  they  are  authorized 
to  perform  all  the  duties  that  would  have  devolved  on  it  if  com* 
posed  of  the  county  judge,  clerk,  and  sheriff 

2.  The  repeal  of  a  criminal  or  penal  statute  leaves  the  courte 

without  authority  to  render  judgment,  unless  it  was  continued  in 
force  as  to  offenses  committed  under  it.  (Commonwealth  v.  Welch, 
2  Dana,  330 ;  Acree  &  Kinman  v.  Commonwealth,  13  Bush,  353.) 

8.  The  local-option  law  is  a  permanent  and  conttnuino  law  in 
all  parts  of  the  state.  It  is  not  adopted,  suspended,  or  repealed  by 
the  vote  of  the  people  of  any  city,  town,  or  civil  district  for  or 
against  the  sale  of  liquor. 

The  vote  determines  the  question  of  local  police,  whether  the  sale  of 
liquors  shall  be  licensed  or  not. 

4.  A  VOTE  under  the  local- option  law  may  be  taken  every  two 
years. 

If  the  vote  is  againat  the  sale,  no  license  can  be  granted  to  authoi^ 
ize  the  sale  until  that  decision  has  been  revoked  by  another  vote. 

6.  The  local-option  law  does  not  differ  in  principle  from  the  former  legisla- 
tion restraining  the  liquor  traffic.  It  merely  extends  the  restnction 
by  adding  another  agency — the  vote  of  the  people — with  power  to 
refuse  to  permit  a  license  to  be  granted. 

6.  When  the  vote  is  against  selUng,  the  board  to  compare  the  polls  must 
certify  that  fact  to  the  county  court. 

Bui  when  the  vote  is  in  favor  of  selling,  there  is  no  necessity  for 
such  a  certificate.  When  the  vote  has  been  ordered  to  be  taken, 
the  absence  of  such  a  certificate,  as  to  that  vote,  is  sufficient  evi- 
dence  that  the  vote  was  in  favor  of  selling. 
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7.  For  sbi.uno  uquor  nr  violation  of  the  locai/OPtion  law,  the 
oBender  may  be  indicted  and  punished  under  that  law  aft«r  a  second 
Tote  has  been  taken  reyoking  the  former  vote  against  the  sale. 

i.  Atlo  offentu  ammtUted  offer  the  vote  in  favor  of  telling  liquon,  revoking 
Che  former  vote  against  selllDg,  and  until  the  people  shall  again  vote 
apinst  the  sale,  the  subject  a  regulated  by  the  proviaiona  of  the 
General  Statut«s,  and  those  who  sell  do  not  violate  the  local-option 
l«w. 

THOS.  E.  MOSS,  ATTORNEY-OESEEAL,  FOE  AFFEIXANT. 

1.  The  only  question  involved  in  this  appeal  is  whetiier  the  jmticeB 
of  the  peace  constituted  a  legal  board  for  comparing  the  polla.    (Sec.  1, 
lit.  5,  and  sec.  4,  art.  7,  chap.  33,  Gen.  Stat. ;  Coz  v.  Kaah,  1  Bu^,  201 ; 
Police  CoDuuisaioners,  &c  v.  Louisville,  3  Bush,  697.) 
CALDWELL  A  HARWOOD  FOB  appellees. 

1.  He  local  -option  act  requires  the  polls  to  be  compared  \>j  the 
iheriff,  county  judge,  and  clerk,  whether  they  were  candidates  or  not  at 
tiut  election,  and  therefore  the  comparison  of  the  polls  by  the  two  jus- 
tices in  this  case,  wsjt  illegal  and  void.  (Cox,  &c.  v.  Kash,  1  Bush,  202; 
wc.  1,  art  5,  chap.  33,  Oen.  Stat ;  Local-option  act  of  1874 ;  Anderson  v. 
CnmmoDwealth,  13  Bush,  487 ;  Commonwealth  v.  Welch,  2  Dana,  830.) 

JUDGE  COFER  deliveked  the  opinioh  of  the  court. 

The  appellees  were  indicted  in  the  Spencer  Circuit  Court 
fcr  retailing  liquors  in  violation  of  the  "  Act  to  regulate  the 
ale  of  epiritnous,  vinous,  and  malt  liquors  in  this  Common- 
s'ealth,"  commonly  called  the  "  local-option  law."  The  case 
iras  submitted  to  the  court  on  a  plea  of  not  guilty  by  the 
lefcndants,  and  the  indictment  was  dismissed. 

At  the  regular  August  election  in  1874  a  vote  was  taken 
n  the  question  whether  liquors  should  be  sold  within  the 
orporate  limits  of  the  town  of  Tayiorsville.  At  that  elee- 
ion  the  county  judge  and  sheriff  were  candidates  for  re- 
lection,  aud  were  thereby  disqualified  to  act  as  members  of 
le  board  to  examine  and  compare  the  polls,  and  their  places 
ere  filled  by  two  justices  of  the  peace,  who,  with  the  county 
erk,  composed  the  board  and  certified  to  the  county  court 
le  result  of  the  vote  under  the  local-option  law,  which  was 
raiDSt  the  sale  of  liquors. 
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The  circuit  court  was  of  the  opinion  that  the  county  judge 
and  sheriff  were  only  disqualified  to  sit  as  members  of  the 
board  in  comparing  the  polls  in  their  own  cases^  and  that  the 
two  justices  of  the  peace  had  no  power  to  act  beyond  those 
cases,  and  that  their  certificate  of  the  result  of  the  vote  was 
therefore  void,  and  consequently  that  there  was  no  legal  evi- 
dence that  the  vote  had  resulted  against  the  sale  of  liquor. 

The  county  judge,  clerk,  and  sheriff  compose  the  board 
for  comparing  the  polls.  If  any  one  of  them  is  a  candidate 
he  is  not  entitled  to  a  voice  in  the  decision  of  his  own  case. 
If  from  any  cause  ttoo  can  not  act  in  whole  or  in  part,  "their 
places  shall  be  supplied  by  two  justices  of  the  peace  who  may 
reside  nearest  the  courthouse."  (Sec.  1,  art.  5,  chap.  33,  Gen- 
eral Statutes.) 

That  is,  when  only  one  is  a  candidate  he  still  remains  a 
member  of  the  board,  but  has  no  voice  in  deciding  his  own 
case ;  but  if  two  are  disqualified  they  shall  not  act  at  all,  but 
their  *^ places  shall  be  fiUed*^  by  two  justices  of  the  peace,  who 
become  members  of  the  board  in  the  room  and  stead  of  the 
two  officers  disqualified  to  act,  and  the  board  thus  constituted 
is  to  perform  all  the  duties  that  would  have  devolved  on  it 
if  composed  of  the  county  judge,  clerk,  and  sheriff. 

We  are  therefore  of  the  opinion  that  the  court  erred  in 
holding  that  the  vote  was  not  legally  certified. 

The  selling,  of  which  the  appellees  were  accused,  was  done 
during  the  year  1877;  they  were  indicted  in  April,  1878,  and 
tried  in  October  of  that  year. 

In  August,  1878,  a  second  vote  was  taken  under  the  law, 
which  resulted  in  favor  of  the  sale  of  liquor.  The  appellees 
offered  that  vote  in  evidence,  and  their  counsel  now  contend 
that  this  vote  operated  to  repeal  the  local-option  law  in  the 
town  of  Taylorsville  or  to  suspend  its  operation,  and  that,  as 
the  indictment  is  for  violating  that  law,  no  conviction  can  be 
had  afler  it  is  repealed  or  suspended. 
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*  A  person  can  not  be  convicted  of  a  criminal  offense  unless 
the  vi(3lated  law  is  in  force  at  the  time  of  the  trial  as  well  as 
at  the  time  of  its  violation. 

The  repeal  of  a  criminal  or  penal  statute  leaves  the  courts 
without  authority  to  render  judgment,  unless  it  has  been  con- 
tinued in  force  as  to  offenses  committed  under  it.  (Common- 
weulth  v.  Welch,  2  Dana,  230;  Acree  v.  Commonwealth,  13 
Bush,  353.) 

But  was  the  local-option  law  repealed  or  suspended  by  the 
second  vote? 

Before  proceeding  to  answer  this  inquiry,  it  may  be  well  to 
consider  the  nature  and  character  of  the  law,  and  the  manner 
in  which  it  operates,  and  the  principles  which  underlie  it. 

In  Anderson  v.  Commonwealth,  13  Bush,  485,  this  court 
unanimously  decided  "  That  the  question  of  license  or  no  license 
is  one  properly  of  local  police,  and  may  be  constitutionally 
left  to  the  decision  and   discretion  of  the  lawfully -created 
agenciej*  representing  and  acting  for  the  local  public,  to  be 
immediately  affected  by  the  retail-liquor  traffic,  such  as  the 
county  courts,  and  the  municipal  authorities  of  towns  and 
cities.      And  further,  that  the  legislature  may  create  other 
a^ncies  to  determine  this  local  question,  and  that  it  is  no 
constitutional  objection  to  the  agencies  created  by  the  act" 
commonly  called  the  "local-option  law,"  "that  they  are  com- 
posed of  the  body  of  the  qualified  voters  of  the  city,  town,  or 
civil  district  in  which  the  necessary  steps  may  be  taken  to  test 
the  sense  of  such  voters  on  the  subject  of  such  retail  traffic." 
In  other  words,  we  held  that  the  legislature  had  constitu- 
tional  power  to  confer  upon  the  qualified  voters  of  a  local 
community  power  to  decide  whether  the  retail  traffic  in  alco- 
holic liquors  should  be  permitted  to  be  licensed  in  such  com- 
liiuuity  or  not.   We  did  not  recognize  the  idea  that  the  people 
made  the  law,  but  based  our  decision  distinctly  on  the  ground 
that  the   only  power  the  voters  possessed  under  the  act  was 
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as  agencies  of  the  law  to  determine  a  question  of  local  police. 
The  legislature  has,  ever  since  the  establishment  of  the  state 
government,  exercised  the  power  to  prohibit  the  retail  traffic 
in  liquors  by  any  other  than  persons  specially  licensed  for  the 
purpose,  and  has  delegated  to  designated  local  agencies,  such  as 
county  courts,  and  the  authorities  of  incorporated  towns  and 
cities,  the  discretion  to. grant  or  refuse  licenses,  as  they  should 
deem  most  conducive  to  the  well-being  of  the  local  public. 

The  local-option  law  does  not  differ  in  principle  from  the 
former  legislation  restraining  the  liquor  traffic.  It  merely  ex- 
tends the  restriction  by  adding  another  agency,  with  power  to 
refuse  to  permit  licenses  to  be  granted.  The  voters  may,  by 
exercising  the  power  given  them  in  the  act,  render  the  grant- 
ing of  licenses  unlawful.  But  in  doing  so  they  do  not  make 
law.  They  do  no  more  than  county  courts  and  municipal 
authorities  have  always  done — ^they  exercise  a  police  power 
conferred  upon  them  by  the  legislature.  If  they  vote  against 
it,  the  traffic  is  not  thereby  made  unlawful.  That  was  so  be- 
fore, unless  the  dealer  had  a  license.  The  voters  now  have 
power  to  say  he  shall  not  have  license.  This  is  no  new  power. 
It  has  always  existed  in  some  agency  of  the  law,  and  the  local- 
option  law  has  merely  transferred  the  power,  or  a  part  of  it, 
to  another  depository.  But  it  has  still  left  a  residuum  of  the 
power  in  the  county  courts  and  municipal  authorities.  They 
may  still  exercise  the  power  as  formerly,  until  the  voters  have 
exercised  the  power  vested  in  them,  to  prohibit  the  traffic  alto- 
gether. And  when  the  voters  have  refused  to  exercise  their 
power  to  prohibit,  the  county  courts  and  municipal  author- 
ities, having  power  to  grant  licenses,  still  have  a  right  to 
refuse  to  grant  them,  as  formerly. 

With  these  views  of  the  nature  of  the  local-option  law,  we 
proceed  to  the  inquiry  more  immediately  involved  in  this  case, 
viz.  what  was  the  effect  of  the  second  vote  of  the  people  of 
Taylorsville? 
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Section  1  of  the  act  provides  that  when  certain  require- 
ments therein  have  been  complied  with  an  election  shall  be 
held  "  for  the  purpose  of  taking  the  sense  of  the  legal  voters 
in  said  district,  town,  or  city  upon  the  proposition  whether  or 
not  spirituous,  vinous,  or  malt  liquors  shall  be  sold  therein.'' 

And  section  9  provides  that  "  the  election  herein  provided 
for  shall  not  be  held  oftener  than  every  two  years."    The  act 
does  not  say  that  no  election  shall  be  held  after  the  people 
have  voted  once  against  the  sale  of  liquors.    It  evidently  con- 
templates more  than  one  vote  on  the  subject  in  the  same  dis- 
trict, town,  or  city,  and  the  only  reason  furnished  by  the  act 
itself  tending  to  the  conclusion  that  it  was  not  intended  that 
there  should  be  a  second  vote  afler  one  had  resulted  against 
the  traffic,  is  found  in  the  fact  that  there  is  no  provision  for 
certifying  the  result  when  the  vote  is  in  favor  of  it.     But 
there  is  no  necessitv  for  such  a  certificate.     The  record  of  the 
county  court  will  show  that  an  election  has  been  ordered,  and 
as  it  is  made  the  duty  of  the  officers  composing  the  polls  to 
certify  the  vote  if  it  be  against  the  sale  of  liquor,  the  absence 
of  such  certificate  is  sufficient  evidence  that  the  vote  was  in 
favor  of  its  sale. 

An  intention  that  the  question  might  be  submitted  every 
two  years  without  reference  to  previous  votes  is  not  inconsist- 
ent with  any  thing  contained  in  the  act,  and  harmonizes  with 
the  object  in  view  in  enacting  it.   A  strong  public  sentiment  had 
grown  up  in  many  localities  against  the  retail  trade  in  liquor. 
At  each  succeeding  session  the  General  Assembly  was  asked  by 
many  local  communities  to  prohibit  the  trade  among  them. 
These  applications  led  to  counter  petitions  from  those  enter- 
taining different  views  or  whose  interests  would  be  affected  by 
such  legislation.     These  applications  became  so  frequent  as  to 
become  embarrassing  and  annoying  to  the  legislature.     The 
practice  of  submitting  questions,  peculiarly  affecting  particular 
localities,  to  be  voted  upon  by  the  people  to  be  affected,  had 
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become  common.  Other  questions  of  local  police  were  fre- 
quently submitted  to  the  control  of  the  local  authorities,  and 
in  order  to  meet  the  demand  for  so  much  special  local  legisla- 
tion to  meet  the  views  or  necessities  of  different  localities,  and 
to  remove  the  question  of  traffic  in  ardent  spirits  as  fiir  as 
possible  from  the  arena  of  politics,  and  at  the  same  time  to 
consult  as  far  as  possible  the  wishes  and  necessities  of  each 
local  community,  the  local-option  law  was  enacted.  The  pur- 
pose it  was  designed  to  accomplish  could  not  be  accomplished 
otherwise  than  by  providing  for  the  periodical  submission  of 
the  question  to  the  vote  of  each  civil  district,  town,  or  city  in 
the  state.  If  after  the  people  of  a  given  locality  have  voted 
against  the  sale  of  liquors  those  in  favor  of  such  sale  are 
thereafter  forever  debarred  from  again  testing  the  sense  of 
the  voters  on  the  subject,  the  statute  becomes  an  absolute  pro- 
hibitory law,  and  liquor  can  never  be  lawfully  retailed  in  soch 
locality  without  action  by  the  legislature.  This  would  restore 
one  of  the  very  evils  the  law  was  intended  to  remedy  by  com- 
pelling the  advocates  of  the  traffic  to  seek  relief  at  the  hands 
of  the  legislature  from  absolute  prohibition  resulting  from  a 
former  vote. 

We  are  therefore  of  the  opinion  that  the  law  authorized 
the  vote  taken  in  August,  1878,  and  that  after  the  result  of 
that  vote  was  officially  ascertained  the  consequences  of  the 
former  vote  were  so  far  removed  that  it  was  not  an  offense 
against  the  local -option  law  to  thereafter  retail  liquors  in 
Taylorsville.  Since  that  time  the  subject  has  been  regulated 
by  other  laws. 

But  as  the  vote  first  taken  did  not  create  the  local-option 
law,  so  also  the  second  vote  did  not  repeal  it.  When  that 
statute  came  from  the  legislative  hand  it  was  a  complete  law, 
and  it  at  once  went  into  effect  in  every  part  of  the  state,  and 
will  so  continue  until  repealed  by  the  legislature.  It  is  not  a 
correct  use  of  language  to  say  that  the  people  of  any  looality 
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dopled  or  refused  to  adopt  the  local-option  law.  The  people 
sve  DO  power  to  do  either.  The  legisUture  enacted  the  law, 
Dtj  in  it  conferred  upon  the  legal  voters  of  every  civil  district, 
>«D,  and  city  in  the  Commonwealth  power  to  decide  whether 
qoors  should  be  retailed  within  such  district,  town,  or  city, 
ist  as  it  had  previously  conferred  precisely  the  same  power 
x)n  county  courts  and  municipal  authorities  by  making  the 
tail  sale  of  liquors  without  a  license  unlawful,  and  then 
ving  them  power  to  grant  or  refuse  license  to  carry  on  tlie 
iffic. 

The  law  wbtob  made  the  selling  of  liquors  by  the  appellees 
lawful  has  not  been  repealed,  nor  has  ita  operation  been  sus- 
itded.  Its  penalties  have  not  been  incurred  by  those  who 
y  have  sold  liquors  in  Taylorsville  since  the  last  vote, 
ause  by  the  operation  of  that  vote  the  sale  of  liquors  has 

since  been  prohibited  by  the  local-option  law.  It  is  oiily 
?n  the  vote  is  against  the  sale  tliat  that  statute  declares 
ing  to  be  unlawful. 

Fhe  law  violated  by  the  appellees  is  still  in  force,  and  still 
'ares  that  the  acts  with  which  they  are  charged  were  offenses 
inst  its  provisions,  and  it  denounces  the  same  penalties  now 

it  did  then  against  those  who  violate  it.     That  those  who 

now  do  not  violate  ita  provisions  is  not  because  the  law 
been  repealed  or  has  ceased  to  operate,  but  because  the 
!  voters  having  voted  in  favor  of  allowing  liquors  to  be 

it  is  not  a  violation  of  that  law  to  sell  them, 
he  legislature  may  make  the  legal  quality  of  an  act  de- 
upoo  the  action  or  non-action  of  an  agency  created  by 
as  is  well  illustrated  by  our  entire  license  system.  All 
DS  DOt  having  a  license  from  the  designated  authority  are 
ited  from  selling  liquors,  to  be  drunk  on  the  premises 
.  sold. 

3  one  will  pretend  that  the  granting  of  a  license  which 
^  to  the  licensee  immunity  from  the  penalty  denounced 
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against  those  who  sell,  is  a  repeal  or  suspension  of  the  law 
imposing  the  penalty. 

The  law  continues  in  force,  but  the  license  protects  the 
person  holding  it  against  the  penalty.  He  does  not  violate 
the  law,  because  ^the  law  does  not  apply  to  him.  But  if  he 
violated  it  before  he  obtained  his  license,  he  may  be  punished 
afterward.  So  with  the  appellees.  If  they  pell  liquors  in 
Taylorsville  now  they  do  not  violate  the  local-option  law,  be- 
cause its  penalties  are  only  denounced  against  those  who  sell 
after  the  people  have  voted  against  permitting  liquors  to  be 
sold,  and  while  their  decision  is  unrevoked. 

The  people  not  having  legislative  power,  and  the  legisla* 
ture  having  no  power  to  invest  them  with  it,  they  can  neither 
make  nor  unmake  laws.  Nor  can  they  impose  or  remit  pen- 
alties. Their  action  can  not  retroact  so  as  to  relieve  those 
who  have  violated  the  law  from  penalties  they  thereby  in- 
curred.    This  can  only  be  done  by  the  legislature. 

We  are  therefore  of  the  opinion  that  the  vote  in  August, 
1878,  had  no  other  effect  except  this,  that  thereafter  antil  the 
people  shall  again  vote  against  the  sale  of  liquors  in  Taylors- 
ville, the  subject  is  regulated  by  the  provisions  of  the  General 
Statutes,  and  those  who  sell  do  not  violate  the  local -option 
law. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial 
upon  principles  not  inconsistent  with  this  opinion. 
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Cabe  44—PETITION  EQUITY— March  12,  1878. 

Buford's  Adm'r,   &c.  v.  Guthrie. 


APPEAL  FROM  FAYETTE  CIRCUIT -COURT. 

I.  Eevivor  op  an  action  to  enforce  a  vendor's  lien  on  land. 

A  suit  against  a  vendee  to  enforce  a  lien,  reserved  in  the  convey- 
aace  of  land,  is  not  an  action  for  the  recovery  of  real  property,  and 
can  not  he  revived,  as  provided  in  section  567  of  the  Code. 

Section  568  of  the  Code  applies  to  the  revivor  of  such  an  action, 
and  the  order  of  revivor  can  not  be  properly  made,  unless  by  con- 
sent, until  after  six  months  from  the  qualification  of  the  personal 
representative,  and  may  be  made  within  one  year  after  the  expira- 
tion of  the  six  months,  as  provided  in  section  569. 

The  plaintiff,  having  brought  this  action  against  the  vendee,  in 
her  lifetime,  had  a  right  to  bring  her  personal  representative  and 
devisee  before  the  court,  and  insist  on  a  personal  judgment  against 
the  personal  representative,  and  an  enforcement  of  his  lien  against 
the  devisee. 
1  When  the  wife  did  not  join  in  the  conveyance  in  the  body 
OF  the  deed,  but  only  signed  and  acknowledged  the  deed,  it  was 
insufficient  to  pass  her  dower  right.  (Prather  v.  McDowell,  8 
Bush,  46.) 

Such  a  defect  in  the  vendor's  title  did  not  evidence  fraud  upon  his 
part  in  selling  and  conveying  the  land  to  his  vendee. 
S,  A  cestui  que  trust,  for  whom  land  was  held — "  not  to  be  used, 
the  principal,  until  (she  arrives)  at  twenty-six  years  of  age,  except 
the  income  or  interest" — after  arriving  at  the  age  of  twenty-one 
years,  might  tell  and  convey  her  interest  in  the  land. 

Jn  this  case  the  land  was  conveyed  to  the  guardian  for  the  use  and 
benefit  of  his  ward;  the  ward,  after  arriving  at  the  age  of  twenty- 
one  years,  conveyed  the  land  to  the  guardian  and  his  wife,  and 
the  ^aardian  and  his  wife  sold  and  conveyed  it  to  their  vendee. 
All  the  right,  title,  and  interest  of  the  ward,  and  of  the  guardian 
and  his  wife,  were  vested  in  such  vendee. 

L   A  VRNDEE  IN  possession  UNDER  AN   EXECUTED  CONTRACT — where 

the  contract  is  not  tainted  with  fraud,  and  the  objections  to  the 
title  are  removed  during  the  progress  of  the  suit,  and  the  title  is 
c/ear  at  the  hearing — is  not  entitled  to  a  rescission,  but  must 
accept  the  title. 
.  TTie  mle  as  to  aliered  condition  does  not  apply  where  the  rescission  of 
an  executed  contract  is  sought  by  the  vendee. 
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6.  Demand  of  personal  representative  is  not  nbcesbart  when  the 
suit  was  commenced  before  the  death  of  the  debtor,  but  no  judgment 
can  be  rendered  until  the  affidavit  required  by  the  statute  is  made. 

The  appeal  was  prosecuted  in  this  case  by  Mary  F.  Buford's  adminis- 
trator, and  Ann  O.  Wallace,  devisee  of  said  Mary  F.  Buford. 

The  opinion,  by  JuHge  Elliott,  was  delivered  March  12,  1878,  affirm- 
ing the  judgment  appealed  from.  On  petition  of  counsel  for  appellants 
a  rehearing  was  granted.  An  appeal  was  then  sued  out  against  Harriet 
Bowland  and  the  heirs  of  George  J.  Rowland.  On  the  rehearing  both 
appeals  were  considered,  and  another  opinion  by  Judge  Gofer  was  deliv- 
ered March  22,  1879,  adhering  to  the  former  opinion,  and  passing  upon 
the  questions  which  were  discussed  in  the  re-argument  of  the  case.  Both 
opinions  are  published. 

HORD  &  TRABUE  for  appellants. 

1.  Appellant  Ann  O.  Wallace,  as  devisee  of  Mary  F.  Buford,  deceased, 
on  the  facts  of  this  case,  is  entitled  to  a  rescission  of  the  contract  made 
by  Mary  F.  Buford  to  purchase  the  land  in  controversy.  (Bullock  v. 
Beemiss,  1  Mar.  434;  Shackelford  v.  Uandley's  ex'r,  1  Mar.  500;  Searcy 
V.  Hardin,  2  Mar.  41;  Waggener  v.  Waggener,  3  Mon.  549;  Cotton  v. 
Ward,  3  Mon.  309;  Simpson  v.  Hawkins  &  Cochran,  1  Dana,  305;  Hynes 
V.  Campbell,  6  Mon.  286;  Bartlett  v.  Blanton,  4  J.  J.  Mar.  426;  Watts  v. 
Waddle,  1  McLean,  200;  Watts  v.  Waddle,  6  Peters,  389;  Winne  ▼.  Rey- 
nolds, 6  Paige,  407;  Dutch  Church  v.  Mott,  7  Paige,  77;  Stevenson  and 
wife  V.  Dunlap,  7  Mon.  134 ;  Brashier  v.  Gratz,  6  Wheat.  528;  6  Curtis, 
•149;  Kercheval  v.  Swope,  6  Mon.  366.) 

2.  As  to  the  misrepresentations  and  fraud  of  Rowland  in  miarepre* 
sentiug  the  title  to  the  land.    (Young  v.  Hopkins,  6  Mon.  28.) 

3.  The  court  below  erred  in  reviving  the  action  against  appellant 
Ann  0.  Wallace.  (Civil  Code,  sees.  667,  569;  Matthews  v.  Jones's 
adm'r,  2  Met.  256.) 

4.  The  court  below  erred  in  rendering  judgment  for  interest  from 
the  maturity  of  the  notes,  because  the  claims  were  not  properly  proved, 
and  demand  made  of  the  administrator  within  the  time  prescribed  by 
law.    (Gen.  Stat.,  sec.  53,  art.  2,  chap.  39.) 

CALDWELL  &  HARWOOD  and  W.  P.  THORNE  fob  appellee 

Guthrie. 

1.  The  action  was  properly  revived  against  the  devisee  of  the  deceased 
defendant.    (Civil  Code,  sees.  568,  669.) 

By  appearing  in  the  case  appellant  Ann  O.  Wallace  made  heraelf  a 
party  to  the  record  (Duncan  v.  Wickliffe,  4  Met  119),  and  waived  juay 
right  she  had  to  object  to  the  revivor. 
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2.  The  change  of  venue  to  the  Fayette  Circuit  Court  was  made  in 
strict  compliance  with  the  statute.  (Sec.  14,  art.  1,  chap.  12,  and  sec.  1, 
art.  7,  chap.  28,  Gen.  Stat.) 

3.  Having  accepted  Rowland's  deed  with  general  warranty,  and  being 
in  poesession,  if  there  was  any  defect  in  the  title,  the  only  remedy  of  Mary 
F.  Buford  and  her  devisee  was  in  an  action  upon  the  warranty.  She  was 
not  entitled  to  a  rescission.  (Simpson  v.  Hawkins,  1  Dana,  303 ;  Vance  v. 
House's  heirs,  5  B.  Mon.  537;  Duvall  v.  Parker,  2  Buv.  182;  Butler  v. 
>Iiller,  15B.  Mon.  625.) 

4.  Bowland  was  not  guilty  of  any  fraud  in  his  representations  as  to 
the  title.  (Warren  v.  Barker,  Ac.,  2  Duv.  156;  Graves,  &c.  v.  Lebanon 
National  Bank,  10  Bush,  23;  Wright  v.  Arnold,  14  B.  Mon.  613.) 

5.  The  vendee  in  possession,  in  the  absence  of  fraud  on  the  part  of 
the  vendor,  is  not  entitled  to  a  rescission  when  the  defects  in  the  title 
are  cured  at  or  before  the  hearing. 

^VEBB  &  MASTERSON  fob  appellee  Harriet  Rowland  on  the 

REHEARING. 

1.  Having  accepted  Rowland's  deed,  and  having  received  and  held 
uninterrupted  possession  of  the  land,  from  the  date  of  the  purchase  up 
to  the  present  time,  Mary  F.  Buford,  the  vendee,  and  her  devisee,  must 
rely  upon  the  warranty  in  the  deed  accepted  by  her  from  Rowland, 
and  in  the  absence  of  actual  fraud  there  could  be  no  rescission  at  the 
instance  of  Mary  F.  Buford  or  her  devisee.  (Butler  v.  Miller,  15  R 
Mon.  627 ;  Simpson  v.  Hawkins,  1  Dana.  305;  Tyree  v.  Williams,  3  Bibb, 
866;  Beckwith  v.  Marryman,  2  Dana,  373;  Williams  v.  Potts,  1  J.  J. 
Mar.  596.) 

E.  F.  TRABUE  for  appellants  on  the  rehearing. 

1.  The  fact  that  an  examinatioti  of  the  records  as  to  Rowland's  title 
would  have  shown  that  his  representations  as  to  his  title  were  untrue, 
does  not  in  law  excuse  the  misrepresentation,  nor  does  it  relieve  him 
from  responsibility  for  making  them.  (Upshaw  v.  Debow,  7  Bush,  447 ; 
Younge  v.  Harris,  2  Ala.  113;  Rimer  v.  Dugan,  39  Miss.  483;  Taylor  v. 
Fleet,  1  Barb.  471.) 

2.  In  order  to  entitle  appellants  to  the  relief  sought  it  was  not  neces- 
sary to  establish  that  Rowland  knew  the  title  to  be  defective. 

It  is  immaterial  whether  he  believed  his  representations  to  be  true  or 
knew  them  to  be  false,  when,  as  in  this  case,  the  vendee  was  injured  by 
the  misrepresentations  of  the  vendor,  in  that  she  could  not  borrow  money 
on  the  land  or  sell  it  because  of  its  defective  title.  (Taylor  v.  Mitchell, 
1  Md-  Ch.;  Ainsley  v.  Medlycott,  9  Vesey,  13 ;  McFerran  v.  Taylor, 
3  Cranch,  281;  Roseveit  v.  Fulton,  2  Cowan,  133;  Oawold  v.  McGehee, 
28  Mise.  351 ;  Waters  v.  Mattingly,  1  Bibb,  246 ;  1  Minor's  Inst.,  p.  215; 
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Lanier  v.  Hill,  25  Ala.  554;  Shackleford,  &c.  ▼.  Handle/s  ez^ra,  Ac,  1 
Mar.  500;  Bibb  v.  Prather,  Sneed's  Dec.  137 ;  Hazzard  v.  Irwin,  18  Pick 
109 ;  Reese  y.  Wayman,  &c.,  9  Ga.  489 ;  Schoefier  v.  Blade,  7  Biackf.  184 
Wood  &  North  r.  Johnson,  6  Hump.  309 ;  Taylor  v.  Fleet,  1  Barb.  471 
Daniel  v.  Mitchel,  1  Story,  190 ;  Doggett  v.  Emerson,  3  Story,  732 ;  Hongh 
y.  Richardson,  8  Story,  690;  Davison  v.  Moss,  5  How.  (Miss.)  682 ;  Rimer 
y.  Dugan,  39  Miss.  477;  Lewis,  &c.  v.  McLemore,  Ac.,  10  Yerg.  206;  Pear- 
son y.  Morgan,  2  Brown's  Ch.  Rep.  385;  McFerran  y.  Taylor,  S  Granch, 
270.) 

3.  Rowland  haying  misrepresented  his  title,  and  having  conveyed  a 
defective  title,  his  vendee  was  entitled  to  a  rescission,  although  he  may 
have  afterward  acquired  a  good  title,  or  ofifered  to  confirm  his  title. 
(Harding  y.  Randall,  15  Me.  332 ;  Wood  y.  North  &  Johnson,  6  Homp. 
(Tenn.)  309;  Lanier  y.  Hill,  25  Ala.  554;  Chaplain  v.  Layton,  6  Paige, 
189;  Rosevelt  v.  Fulton,  2  Cowan,  129 ;  1  Story's  Equity,  sec  193 ;  An- 
drews v.  McCoy,  8  Ala.  920 ;  Greggs  v.  Woodruff,  14  Ala.  1 ;  Bibb  v.  Prather, 
Sneed's  Dec.  137 ;  Shackleford  v.  Handley's  ex's,  &c.,  1  Mar.  496 ;  Cham- 
berlaine,  &c.  v.  Marsh's  adm'r,  6  Munf.  283 ;  Tucker  v.  Cocke,  2  Randolph, 
57 ;  Vaughan  v.  Myers,  2  Dana,  113 ;  Butler  v.  Miller,  15  B.  Mon.  627 ; 
Ck)tton  V.  Ward,  3  Mon.  314 ;  Gamett  v.  Macon,  6  Cal.  336 ;  Oldham  y. 
Woods,  3  Mon.  47.) 

The  change  in  the  circumstances  of  the  parties  and  diminutioa  in  the 
value  of  the  land,  while  the  title  remained  defective,  nuide  a  specific 
execution  inequitable.  Under  the  circumstances  of  this  case  time  was 
of  the  essence  of  the  contract.  (Brashier  v.  Gratz,  6  Wheaton,  533 ;  Grif- 
fin's ex'r  y.  Cunninghan,  19  Gratt.  571.) 

5.  As  to  the  state  of  Rowland's  title  at  the  time  of  the  contract — 
what  it  was  and  what  it  ought  to  have  been — see  Gans  v.  Renshaw,  3 
Barr,  36 ;  Sedgwick  v.  Hargrave,  2  Ves.,  sr.,  59 ;  Marlow  v.  Smith,  2  Pr. 
Wm.  201 ;  Rogers  v.  Waterhouse,  4  Drew.  329 ;  Griffin  v.  Cunningfaam, 
19  Gratt.  571 ;  Smith,  Ac.  v.  Turner,  Ac.,  50  Ind. 

6.  The  acknowledgment  of  the  deed  of  Lizzie  Hemdon  was  defective 
and  invalid.  No  one  was  bound  to  take  notice  of  its  existence ;  a  copy 
thereof  was  not  evidence  of  its  existence.  (Gen.  Stat,  ch.  24,  sec  28,  pi 
260;  Tebbs  v.  White,  4  Bibb,  42 ;  Hunt  v.  Gwings,  4  Mon.  20;  14  Mich. 
369 ;  Ruskin  v.  Shields  A  Ball,  11  Ga.  639 ;  Work  v.  Harper,  24  Min.  518; 
Dewitt  V.  Moulton,  17  Me.  418 ;  Woods  v.  Cochrane,  89  Vt  548 ;  Wolf 
Fogarty,  6  Cal.  224.) 

7.  As  to  the  state  of  the  title  and  the  defects  therein,  at  the  time  of 
the  tender,  made  to  Mary  F.  Buford,  of  the  deed  of  Harriet  Rowland, 
called  a  deed  of  confirmation — see  Smith,  Ac.  v.  Tamer,  Ac.,  50  Ind. 
1 ;  Chamberlaine,  Ac.  v.  Marsh's  adm'r,  6  Mumf.  283 ;  Tucker  t.  Oocke, 
2  Rand.  51. 
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JUDGE  ELLIOTT  delivered  the  opinion  of  the  coukt. 

In  the  year  1850  Thomas  Smith  departed  this  life  the 
owner  of  a  large  estate.  By  his  will  he  directed  that  "  all 
his  children  are  to  be  made  equal,  including  Lizzie  Rowland 
as  one  equal  with  the  rest,  a  sufficient  sum  to  be  invested  in 
good  securities  for  her  and  Elizabeth,  my  daughter,  not  to  be 
used — the  principal — until  they  arrive  at  twenty-six  years  of 
age,  except  the  income  or  interest,  say  $20,000." 

George  J.  Rowland  was  the  father  of  Lizzie  Rowland,  and 

after  the  death  of  Thomas  Smith  was  appointed  her  guardian. 

On  the  26th  day  of  February,  1859,  N.  J.  Smith  conveyed  to 

George  J.  Rowland,  as  guardian  and  for  the  benefit  of  his 

daughter  Lizzie  Rowland,  five  hundred  and  eighty  acres,  two 

roods,  and  twenty  poles  of  land,  of  which  about  four  hundred 

and  ten  acres  are  in  dispute  in  this  action.     On  the  29th  of 

January,  1864,  Lizzie  Rowland,  who  had  then  married  a  Mr. 

Herndon,  and  her  husband  conveyed  four  hundred  acres  of 

this  tract  to  Harriet  Rowland,  wife  of  George  J.  Rowland, 

and  the  balance  of  it  to  her  father,  George  J.  Rowland. 

On  the  31  st  of  December,  1867,  George  J.  Rowland  and 
Harriet  Rowland  conveyed  to  Mary  F.  Buford  the  four  hun- 
dred acres  that  had  been  conveyed  to  Harriet  Rowland  and 
about  ten  acres  of  the  land  that  had  been  conveyed  to  George 
J.  Rowland  by  Lizzie  Herndon  and  her  husband.     Mary  F. 
Buford  had  agreed  to  give  $32,500  for  this  tract  of  land,  and 
execute  her  two  notes  for  $6,250  each  as  a  part  of  the  con- 
sideration  of   her   purchase.      These   notes  were   afterward 
assigned  to  the  appellee  Guthrie,  who  instituted  a  suit  in 
equity  to  enforce  their  payment  by  a  sale  of  the  land  bought 
by  Mary  F.  Buford  from  the  Rowlands,  as  the  deed  to  her 
reserved  a  lien  for  the  unpaid. purchase-money. 

Mary  F.  Buford  answered  this  suit,  and  for  defense  set  up 
a  defect  of  title  in  her  vendors  at  the  time  of  their  sale  to 
ier,  but  insisted  on  keeping  the  land  if  the  title  to  it  was  good 
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or  could  be  made  good,  and  asked  for  an  exhibition  of  the  title 
of  her  vendors,  and  asserting  that  she  had  paid  121,054  of  the 
purchase-money,  asked  that  a  lien  be  adjudged  in  her  favoi 
for  this  sum,  if  the  contract  should  be  rescinded.  The  ap« 
pellee  obtained  a  judgment  to  enforce  his  lien  for  the  sums 
sued  for,  which  this  court  reversed  on  grounds  not  touching 
the  merits  of  the  dispute. 

In  1873  Mary  F.  Buford  died  testate,  having  devised  and 
bequeathed  her  entire  estate,  after  the  payment  of  her  debts, 
to  her  deceased  nephew's  widow,  Mrs.  Ann  O.  Wallace, 
charged,  however,  with  the  payment  of  one  hundred  dollars 
per  year  to  Ann  M.  Wallace  during  her  life. 

After  the  death  of  Mary  F.  Buford  the  action  Mras  revived 
against  Thomas  Buford,  who  had  been  appointed  adminis- 
trator of  her  estate  with  the  will  annexed,  and  also  against 
Ann  O.  and  Ann  M.  Wallace,  who  file  their  answers,  which 
are  made  cross-petitions  against  Harriet  Rowland  and  the 
heirs  of  George  J.  Rowland,  he  having  died,  and  Lizzie  A. 
Hemdon  (who  had  intermarried  with  Robert  Smith)  and 
husband,  and  N.  J.  Smith  and  wife. 

In  the  cross-action  of  Ann  O.  Wallace  she  sets  up  as  defects 
of  title  that  at  the  time  of  the  conveyance  of  N.  J.  Smith  to 
Geo.  J.  Rowland,  as  guardian  for  his  daughter  Lizzie,  he  had  a 
living  wife,  who  failed  to  join  in  the  conveyance ;  and  it  is  also 
asserted  that  as  G.  J.  Rowland  never  conveyed  this  land,  as 
guardian  of  his  daughter  Lizzie,  the  legal  title  remained  in 
him  till  his  death,  and  then  descended  to  his  heirs^  and  that 
his  heirs  still  hold  the  legal  title  in  trust  for  Lizzie  A.  Smith 
(late  Rowland). 

It  is  also  charged  in  the  cross-action  that,  at  the  time  of  the 
purchase,, by  M.  F.  Buford,  of  the  land  in  dispute,  G.  J.  How- 
land  fraudulently  represented  that  his  title  to  the  land  was  per- 
fect when  he  knew  to  the  contrary;  and  that  he  was  insolvent 

In  the  cross-action  it  was  stated  that  the  deed  of  Liaxie  A. 
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Herodon  to  Harriett  and  G.  J.  Rowland  was  void,  because  she 
had  not  arrived  at  the  age  of  twenty-six  years,  and  the  land 
having  been  conveyed  to  her  father  as  her  guardian  and  trus- 
tee, he  could  not  sell  it  or  convey  it,  except  under  the  direc- 
tion of  a  court  of  equity. 

Similar  allegations  as  to  defect  of  title  had  been  made  by 
Mary  F.  Buford  in  her  lifetime. 

X.  J.  Smith  and  M.  J.  Smith,  his  wife,  on  the  24th  of 
March,  1873,  and  during  the  progress  of  this  suit,  executed 
and  acknowledged  their  deed  to  Lizzie  A.  Smith,  late  Lizzie 
Rowland,  by  which  they  conveyed  to  her  the  land  in  dispute; 
and  on  the  27th  of  March,  1873,  Lizzie  A.  Smith,  late  Lizzie 
A.  Rowland,  and  her  husband  reconveyed  the  land  in  dispute 
to  Harriet  Rowland,  and  in  that  deed  stated  that  she  had  been 
folly  paid  for  the  land  when  she  conveyed  it  away  in  1864; 
and  on  the  26th  day  of  April,  1873,  Harriet  Rowland  recon- 
veyed the  land  to  Mary  F.  Buford  by  a  deed  which  was  ten- 
dered to  her,  and  which  she  refused  to  receive. 

The  first  question  made  by  appellants  is  that  this  action 
was  not  revived  against  Ann  O.  Wallace  within  the  time  pre- 
scribed by  law.     Mary  F.  Buford  died  in  December,  1873, 
and  Thomas  Buford  was  appointed  her  administrator  in  March, 
1874,  and  in  October,  1874,  the  suit  was  revived  against  the 
administrator  by  consent;  and  on  the  6th  of  July,  1875,  the 
suit  was  revived  against  Ann  O.  Wallace  and  Ann  M.  Wallace 
and  again  another  order  of  revivor  was  made  against  the  same 
parties  in  October,  1875. 

The  Civil  Code  of  Practice,  by  section  567,  provided  that 
"  Upon  the  death  of  a  defendant  in  an  action  for  the  recovery 
of  real  property  only,  or  which  concerns  only  his  rights  or 
claims  to  such  property,  the  action  may  be  revived  against 
his  heirs  or  devisees,  or  both,  and  an  order  therefor  may  be 
forthwith  made  in  the  manner  directed  in  the  preceding  sec- 
ions  of  this  title/' 
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This  was  not  an  action  for  the  recovery  of  real  property, 
nor  did  it  concern  Mary  F.  Buford's  right  or  claim  to  such 
property.  It  was  a  suit  against  her  administrator  and  devisee 
for  the  collection  of  a  debt  and  the  enforcement  of  a  vendor's 
lien  for  its  payment.  Her  right  and  claim  to  the  property 
were  conceded,  bat  it  was  claimed  that  by  the  deed  which  gave 
her  a  title  to  the  land,  a  lien  was  reserved  for  the  amount  of 
the  notes  sued  on. 

By  section  568  of  thfe  Civil  Code  it  is  provided  that  "  An 
order  to  revive  an  action  against  the  personal  representative 
of  a  defendant,  or  against  him  and  the  heirs  or  devisees  of  the 
defendant,  can  not  be  made,  unless  by  consent,  until  after  six 
months  from  the  qualification  of  the  personal  representative." 

It  seems  to  us  that  this  section  applies  to  the  revival  of 
the  action  in  this  case,  and  that  although  the  action  was  re- 
vived by  consent  as  to  the  administrator  of  Mary  F.  Buford, 
no  revivor  could  have  been  made  as  to  Ann  O.  Wallace  without 
her  consent,  within  six  months  of  the  appointment  of  the  admin- 
istrator.    The  appellant  had  a  right  to  sue  Mary  F.  Buford's 
personal  representative  and  ask  a  personal  judgment  for  his 
claim,  and  he  also  had  a  right  to  join  in  the  action  her  devisee 
and  ask  an  enforcement  of  his  lien,  and  having  brought  his 
action  against  Mary  F.  Buford  in  her  lifetime,  he  had  a  right 
to  bring  her  personal  representative  and  devisee  before  the 
court,  and  insist  on  a  personal  judgment  against  the  personal 
representative,  and  an  enforcement  of  his  lien   against  the 
devisee.     No  order  of  revivor  could  have  been  made  till  the 
October  term  of  the  Henry  Circuit  Court,  1874,  and  by  sec- 
tion 569  of  the  Code  ''An  order  to  revive  an  action  against 
the  representatives  or  successor  of  a  defendant  shall  not  be 
made  without  the  consent  of  such  representatives  or  succci^ 
sor,  unless  in  one  year  from  the  time  it  could  have  been  first 
made.'* 

As  this  suit  was  revived  in  July,  1875,  and  also  in  October, 
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1875,  the  revivor  was  certainly  had  within  one  year  after  the 
time  when  it  could  have  been  made. 

On  the  merits  of  this  case,  it  is  contended  by  appellants, 
that  the  title  of  George  J.  Rowland  and  wife  was  defective 
at  the  date  of  their  conveyance  to  Mary  F.  Buford,  and  that 
it  is  still  defective.    They  also  contend  that  if  the  title  to  the 
land  in  dispute  is  now  perfect,  the  devisee  of  Mary  F.  Buford 
ought  not  to  be  compelled  to  take  it,  because  the*  title  was  not 
perfected  for  nearly  six  years  after  the  purchase,  during  which 
time  it  could  not  be  sold  because  of  the  notoriety  of  the  de- 
fect in  the  title,  and  that  when  the  title  was  perfected  the  land 
had  fallen  from  $80  per  acre  (the  price  paid)  to  $40  per  acre. 
There  can  be  no  doubt  but  that  the  conveyance  of  the  land 
in  dispute  by  N.  J.  Smith  to  George  J.  Rowland,  guardian 
of  Lizzie  A.  Rowland,  and  for  her  benefit,  did  not  pass  his 
wife's  dower-interest,  because  she  did  not  join  in  the  convey- 
ance in  the  body  of  the  deed,  but  only  signed  the  deed  and 
acknowledged   it,  which  was  insufficient   to   relinquish   her 
dower  right,  as  decided  by  this  court  in  Prather  v.  McDowell 
and  wife,  8  Bush,  46,  and  other  cases.     But  there  is  no  evi- 
dence that  Geo.  J.  Rowland  knew  that  N.  J.  Smith's  wife  had 
to  appear  as  one  of  the  vendors  in  the  body  of  the  deed  in 
order  to  relinquish  her  dower  interest,  and  as  he  then  had 
no  real  interest  in  the  land,  the  fair  presumption  is  that  he 
thought  he  was  receiving  for  his  ward  a  perfect  title.     At 
the  time  of  the  conveyance  by  Lizzie  Herndon  of  the  land  in 
di^jpute  to  Harriet  Rowland,  she  was  twenty-one  years  and 
about  two  months  old,  and  married,  and  had  ceased  to  be  the 
ward  of  Geo.  J.  Rowland. 

It  is  true  that  having  been  her  guardian  nearly  up  to  the  time 
of  the  conveyance  to  his  wife,  the  burden  of  proof  in  a  contro- 
versy between  Geo.  J.  Rowland  and  his  late  ward  would  have 
been  on  him  to  show  that  the  transaction  was  perfectly  fair,  and 
that  Mrs.  Herndon  had  received  the  full  and  fair  value  of  her 
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land.  But  we  see  no  reason  why  Mrs.  Herndon  could  not 
sell  and  convey  her  interest  in  the  tract  of  land  in  dispute. 
She  was  under  no  disability  except  coverture,  and  could 
therefore  bind  herself  by  an  executed  contract  for  the  con- 
veyance of  land  when  acknowledged  as  required  by  law.  It 
is  true  the  purchase-price  should  have  been  paid  over  to  her 
trustee,  and  all  but  the  interest  thereof  retained  by  him  till 
she  arrived  at  the  age  of  twenty-six  years. 

As  the  conveyance  was  made  to  Greo.  J.  Rowland  as  guard- 
ian of  his  daughter,  it  matters  not  whether  the  legal  title 
vested  in  her  when  he  ceased  to  be  her  guardian,  for  as  she, 
afler  he  so  ceased,  conveyed  all  her  interest  in  the  land  to 
Harriet  Rowland,  his  wife,  and  then  he  and  Harriet  conveyed 
all  their  interest  in  the  land  on  the  31st  of  December,  1867, 
to  Mary  F.  Buford  by  deed  duly  acknowledged  and  recorded, 
it  seems  to  us  that  all  right,  title,  and  interest  of  Geo.  J. 
Rowland  and  wife  and  Lizzie  A.  Rowland,  afterward  Hern- 
don and  now  Lizzie  A.  Smith,  vested  in  Mary  F.  Buford  by 
this  deed. 

If  the  legal  title  to  the  land  in  dispute  remained  in  Geo. 
J.  Rowland  after  he  ceased  to  be  guardian  of  his  daughter, 
he  conveyed  that  legal  title  by  his  deed  to  Mary  F.  Buford, 
and  as  his  daughter  had  conveyed  all  her  interest  in  the  land 
to  his  wife  Harriet  Rowland,  that  interest  passed  by  her  deed 
to  Mary  F.  Buford. 

But  suppose  that  the  title  was  defective,  still  Mary  F.  Buford 
was  in  possession  under  an  executed  contract  conveying  the 
land  to  her,  and  remained  in  possession  till  her  death,  which 
possession  is  still  held  by  her  devisee  and  administrator,  with 
the  will  annexed,  nor  had  she  at  her  death  or  her  devi:9ee 
since  been  evicted  from  a  single  acre  of  the  land. 

This  court  as  early  as  the  case  of  Cotton  v.  Ward,  3  Mon. 
313,  decided  that  where  the  contract  is  executed,  and  the 
vendee  is  in  possession,  and  the  vendor,  so  soon  as  appri^^ 
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of  the  objection  to  the  title,  institutes  suit  and  removes  it  so 
as  to  have  his  title  clear  at  the  hearing,  the  purchaser  must 
accept  it. 

When  appellee  brought  suit  to  enforce  his  vendor's  lien  in 
this  case,  Mary  F.  Buford,  who  had  been  in  possession  some 
time  under  her  deed,  raised  objections,  by  her  answer,  to  the 
title,  and  brought  all  the  parties  from  whom  she  apprehended 
danger  before  the  court ;  and  the  title  from  all  of  those  from 
whom  danger  was  feared,  except  the  heirs  of  George  J.  Row- 
land, is  reconveyed  to  her  immediate  vendor,  and  the  court 
below  adjudges  that  her  title  is  perfect,  and  none  of  the 
parties  in  interest  have  appealed  from  the  decision.     This  is 
not  only  true,  but  it  is  also  true  that  in  her  first  answer  Mary 
F.  Buford  asked  that  the  defects  in  the  title  to  the  land  in  dis- 
pute should  be  cured,  as  she  was  anxious  for  a  specific  execu- 
tion, and  only  asked  a  rescission  when  it  should  turn  out  that 
she  could  not  get  a  good  title,  and  she  never  asked  for  an 
unconditional  rescission  till  after  the  reconveyances  made  by 
N.  J.  Smith  and  wife,  and  Lizzie  A.  Smith  and  husband,  and 
Harriet  Rowland,  and  aft^r  Geo,  J.  Rowland's  heirs  had  been 
brought  before  the  court.     In  other  words,  her  title  was  per- 
fected at  her  request  before  she  amended  her  pleadings  and 
asked  for  a  rescission. 

We  are  clearly  of  opinion  that  George  J.  Rowland  was  not 
guilty  of  actual  fraud  in  his  contract  of  sale  of  the  land 
in  dispute  to  Mary  F.  Buford ;  and  if  he  was  not,  could  his 
vendee  in  possession  resist  the  payment  of  the  purchase-price 
by  averments  of  defects  in  the  title? 

In  Simpson,  &c.  v.  Hawkins,  &c.,  1  Dana,  p.  303,  this 
court  said  that"  Where  contracts  are  executed  by  conveyances, 
we  are  of  opinion  that  there  can  be  no  rescission  of  a  contract 
in  any  case  unless  it  has  been  tainted  by  actual  fraud.  If  the 
warrantv  of  title  has  been  broken,  so  as  to  entitle  the  vendee 
to  damages,  or  if  the  vendee  be  entitled  to  damages  upon  a 
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covenant  of  seizin,  he  may  apply  to  the  chancellor,  where  the 
vendor  is  insolvent,  to  set  off  those  damages  against  the  unpaid 
purchase-money." 

The  ground  upon  which  the  chancellor  interferes  in  such 
cases  is  the  prevention  of  the  irreparable  mischief  which  oth- 
erwise might  result  from  the  insolvency.  He  ought  not  to  act 
upon  the  principle  of  rescinding  the  contract.  On  the  con- 
trary, he  should  affirm  the  contract,  and  secure  to  the  party 
such  damages  as  he  might  be  entitled  to  for  a  partial  or  total 
violation  thereof  by  the  obligor.  If  a  deed  of  conveyance  be 
executed  for  any  quantity  of  land,  and  the  vendee  is  put  into 
possession,  thereafter,  in  case  he  loses  half  or  three  fourths  of 
the  land,  the  law  only  authorizes  a  recovery,  upon  the  warranty, 
of  damages  commensurate  with  the  loss.  The  chancellor  must 
follow  the  law,  and  not  lay  hold  of  such  a  partial  loss,  and 
require  the  vendor  to  take  back  the  portion  of  the  land  saved, 
and  return  the  purchase-money  for  that,  under  the  idea  of  re- 
scinding contrdds. 

In  Duvall  v.  Parker,  2  Duvall,  183,  this  court  decided  that 
a  vendee  in  possession  under  an  executory  contract  should 
always  ask  specific  execution  of  the  contract,  if  a  good  title  can 
be  procured  in  a  reasonable  time,  and  should  ask  for  a  rescission 
only  when  it  is  ascertained  that  such  a  title  can  not  be  had. 
And  in  Butler  v.  Miller,  15  B.  Mon.  627,  this  court  decided 
that  where  a  vendee  accepted  a  deed,  and  was  put  in  possession 
under  it,  and  his  possession  had  not  been  disturbed,  and  there 
had  been  no  actual  fraud,  there  could  be  no  rescission  of  the 
contract  at  his  instance.  In  Taylor  v.  Lyon,  2  Dana,  this  court 
ruled  that  defect  of  title,  where  there  had  been  no  fraud  in  the 
sale,  the  contract  executed,  and  no  eviction,  is  no  ground  for 
rescission,  or  injunction  against  the  collection  of  the  purchase- 
money.  The  grantee  is  presumed  to  rely  on  the  oovenantB  in- 
serted in  the  conveyance,  and  must  abide  by  his  legal  remedy, 
unless  there  are  such  circumstances  connected  with  the  defect 
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of  title  SB  would  hinder  the  vendee  from  obtaiaing  redress  at 
law,  and  in  such  a  case  he  can  obtain  an  iujunction  against  the 
collection  of  the  purchase  -  money  until  a  decision  upon  the 
title  can  be  had. 

It  is  said,  however,  that  this  case  should  have  been  dis- 
missed as  to  Mary  F.  Buford's  administrator,  because  no  affi- 
davit and  demand  were  made  of  appellee's  claim,  as  required 
bylaw.  As  this  suit  was  commenced  in  the  lifetime  of  Maiy 
F.  Buford,  no  demand  was  necessary,  and  the  record  shows 
liiat  the  affidavit  to  the  justice  of  the  claim  and  that  it  con- 
tained no  usury,  etc.,  was  duly  made  in  the  fall  of  1874. 

At  the  time  of  the  trial  of  this  cause  in  the  court  below, 
Mary  F.  Buford's  devisee  was  in  possession  under  a  deed  with 
covenants  of  general  warranty,  and  ander  deeds  confirming 
Ihe  title  made  by  all  the  persons  who  had  any  interest  in  the 
lisputed  land  for  forty  years. 

Geoi^  J.  Rowland  first  bought  for  his  daughter,  and  then 
lis  wife  bought  it  from  her,  and  he  and  his  wife  conveyed  to 
rfary  F.  Buford  and  put  her  in  possession ;  and  his  vendor, 
't^.  J.  Smith  and  wife,  and  Lizzie  Rowland,  his  daughter,  and 
Jrs.  Harriet  Rowland  all  confirm  the  title  to  Buford ;  and  we 
re  constrained  to  the  opinion  that  no  future  apprehension  of 
anger  to  the  title  need  he  indulged.  Besides,  the  parties 
iterested  in  the  question  of  rescission  are  not  before  this 
7urt.  The  suit  to  rescind  the  contract  was  against  Harriet 
lowland,  the  heirs  of  George  J,  Rowland,  and  others,  and 
^ne  of  them  are  parties  to  this  appeal,  which  is  against 
uthrie  alone. 

Had  the  contract  been  executory  and  the  defect  of  title 
(parent,  the  court  after  such  a  lapse  of  time,  coupled  with 
e  great  fall  in  the  price  of  the  land,  may  have  been  author- 
ed by  the  authorities  to  refuse  the  execution  of  the  contract 
the  instance  of  the  vendee.  But  this  is  an  executed  con- 
ict,  and  a  different  rule  applies. 
Vol.  XIV.— 45 
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There  can  be  no  doubt  but  that  George  J.  Rowland  and  his 
wife  paid  their  money  for  the  land  and  thought  they  were 
getting  a  good  title;  indeed  we  see  no  evidence  of  actual 
fraud  in  the  case. 

Wherefore  the  judgment  is  affirmed  on  the  original  and 
cross-appeal. 

Judge  Pbyob  did  not  sit  in  this  case. 

On  the  rehearing  Judge  Cofer  delivered  the  following 
additional  opinion  of  the  court. 


Case  45— PETITION  EQUITY— Mabch  22,  1879. 

Buford's  Adm^r,  &c.  v.  Guthrie,  &c. 

APPEAL     FROM     FAYETTE     CIBCUIT     COUBT. 
1.  A  BESCISSION  WILL  NOT  BE  DECBEED  FOR  AN  INNOCENT  lOBBEPRK* 

SENTATION  OF  THE  STATE  OF  THE  TITLE,  if  at  the  hearing  the  title 

is  perfected  so  as  to  be  as  represented. 

When  the  miarepresentation  is  a8  to  the  title  merely^  and  the  title  is 

made  good,  then  equity  will  not  relieve,  because  there  has  been  no 

injury  resulting  from  the  representation ;  or  if  there  has,  then  only 

to  the  extent  of  the  injury. 
2.  Where  contbactb  have  been  fully  executed  there  can  be  no 

rescission,  unless  there  has  been  actual  fraud.    (Simpeon,  Ac  t. 

Hawkins,  &c.,  1  Dana,  303,  328;  Vance  v.  House,  5  B.  Mon.  587.) 
An  innocent  mierepreaentation  tu  to  the  etate  of  the  title  is  not  such 

a  fraud  as  will  warrant  a  rescission.    (5  B.  Mon.  540;  Dnvall  t. 

Parker,  2  Duv.  182.) 
8.  When  there  has  been  no  bad  faith  and  no  want  of  diliokncb 

ON  the  part  of  the  vendor,  the  rule  is  that  if  the  title  is  good  at 

the  hearing  the  vendee  must  accept  it 

On  the  rehearing  of  the  case  next  preceding  this,  and  the  appeal  of 
same  appellants  against  Harriet  Rowland  and  the  heirs  of  Qeoi|^  J. 
Rowland,  deceased,  on  the  same  record,  ^e  following  opinion  was  delir- 
ered,  adhering  to  the  former  opinion  and  passing  upon  such  qaestioiis  as 
were  discussed  on  the  re-argument.  For  points  presented,  and  anthon- 
ties  cited  in  the  briefs  filed,  see  statements  in  the  preceding 
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JUDGE  COFER  delivered  the  opikidn  of  the  Cockt. 

As  the  court  is  yet  satisfied  with  the  opiDion*  already  deliv- 
ered in  this  caae  as  to  a]l  the  points  then  passed  ii|>oti,  we  need 
not  again  go  over  the  ground  covered  by  that  opinion,  and 
shall  content  ourselves  with  responding  to  such  points  as  were 
raised  for  the  first  time  on  the  petition  for  rehearing,  or  on 
the  re-argument. 

If  it  be  conceded  that  the  certificate  of  the  acknowledg- 
ment by  Mrs.  Herndon  of  the  deed  to  G.  J.  and  Harriet  Row- 
land is  defective  aa  to  so  much  of  it  as  conveys  part  of  the 
land  to  Mrs,  Rowland,  the  deed  executed  by  Mrs.  Herndon, 
DOW  Mrs.  Smith,  since  these  suits  have  been  pending,  fully 
conlirms  the  former  deed  and  curen  that  defect. 

The  appellants  undertook  to  point  out  defects  in  the  title. 
Tbey  averred  that  Lizzie  Herndon  was  under  twenty-one  years 
}f  age  when  she  executed  the  original  deed,  but  did  not  sug- 
^t  that  she  was  a  married  woman  when  she  made  it,  and  this 
iilence  of  the  appellants,  coupled  with  the  fact  that  she  exe- 
uted  a  deed  which  was  accepted  by  her  father  and  his  wife, 
vho  mtLst  have  known  whether  she  then  had  a  living  hns- 
lanri,  and  that,  if  she  had,  her  separate  deed  was  void,  and  the 
iirther  fact  that,  it  is  proved  that  her  husband,  Herndon,  is 
ead,  justify  the  conclusion  that  he  died  before  the  execution 
r  the  deed.  But  if  he  did  not,  the  deed  of  confirmation  an- 
ners  that  objection  also. 

Mrs.  M.  J.  Smith's  dower  has  also  been  released,  and  a 
intinuous  adverse  possession  by  actual  occupation  for  sixty 
■  seventy  years  has  been  proved,  and  it  is  scai-cely  possible 
conceive  of  a  better  title  than  that  exhibited  in  the  reconl, 
hicb  is  not  carried  back  by  an  unbroken  chain  to  the  com- 
on  wealth. 

It  is  next  insisted,  however,  that  none  of  the  deeds  cover 

e  land  sold.     Taking  the  calls  just  as  they  appear  in  the 

*  opinion  next  precedlns  thli. 
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deed,  they  do  not,  except  the  calls  for  that  portion  conveyed 
by  Mrs.  Herndon  to  Mrs.  Rowland.  These  seem  to  embrace 
four  hundred  acres  of  the  land  sold  to  Miss  Buford. 

In  her  amended  answer,  filed  in  1873,  she  says  the  deed  to 
George  J.  and  Harriet  Rowland  '' recites  a  boundary  that 
would  include  or  embrace  the  land  this  defendant  supposed 
she  was  buying,^^  etc.  But  Ann  O.  Wallace,  in  her  answer 
says,  ''This  defendant  denies  that  the  deed  from  N.  J.  Smith 
to  George  J.  Rowland,  ...  or  that  fi*om  Elizabeth  A. 
Herndon  to  George  J.  and  Harriet  Rowland,  ...  or 
that  the  deed  of  N.  J.  Smith  and  wife  ...  to  Mary  Bu- 
ford, or  that  the  deed  of  N.  J.  Smith  and  wife  to  Elizabeth 
A.  Smith,  ...  or  that  the  deed  of  Robert  Smith  and 
Elizabeth  A.  Smith,  his  wife,  to  Harriet  Rowland,  .  .  . 
or  that  the  deed  of  Harriet  Rowland  to  Mary  Buford  .  .  . 
covers  or  embraces  the  land  covered  and  embraced  by  the 
deed  of  Geo.  J.  Rowland  and  Harriet  Rowland,  his  wife,  to 
said  Mary  F.  Buford,  of  date  December  31,  1867,  and  being 
the  land  in  controversy  in  these  suits,"  etc. 

All  these  allegations  may  be  true,  and  yet  it  may  also  be 
true  that  these  deeds  cover  all  the  land  except  an  immaterial 
part,  and  it  may  well  be  doubted  whether  the  averments  are 
sufficient  to  raise  the  question  whether  the  deeds  in  fact  cover 
that  land  sufficiently  to  make  a  valid  title.  But  waiving  this, 
we  think  there  is  enougli  in  the  record  to  show  that  the  land  is 
sufficiently  covered  by  the  deeds  to  vest  the  title  in  the  grantees. 

The  tract  of  five  hundred  and  eighty  acres,  of  which  the 
land  in  contest  is  a  part,  was  conveyed  to  N.  J.  Smith,  in  1859, 
by  a  commissioner,  by  metes  and  bounds,  the  same  as  in  the 
subsequent  conveyances.  In  the  same  year  Smith  conveyed  it 
to  Rowland,  guardian  for  E.  A.  Rowland,  by  the  same  bound- 
ary, and  ftirther  describing  it  as  the  old  Smith  fiirm.  It  has 
been  subsequently  conveyed  by  the  same  boundary,  and  has 
all  the  time  been  held,  occupied,  and  used  without  interrap- 
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tian  or  interference,  and,  so  far  as  appears,  without  any  doubt  or 
uncertainty  as  to  tbe  actual  location  and  boundary  of  the  land, 
So  complaint  is  made  that  any  one  else  has  or  asserts  title  or 
claim  tu  the  land  actually  sold  and  purchased  or  that  its  bound- 
ary is  unknown  or  in  dispute. 

The  deed  from  Mrs.  Herndon  to  Kuwland  and  wife  so 
describes  the  four  hundred  acres  conveyed  to  Mrs.  Rowland, 
3s  to  identify  it  with  the  land  sold  to  Mary  F,  Buford,  and  to 
show  that  it  composes  a  part  of  the  five-hundred-and-eighty- 
acre  tract  conveyed  by  the  deeds  of  the  commissioner  to  N.  J. 
Smith,  N.  J.  Smith  to  Rowland,  guardian,  and  the  several  deeds 
nf  conGrmation  executed  after  this  suit  was  brought. 

The  mistake  in  the  course  of  the  first  line  is  clearly  shown, 
ind  when  that  is  corrected  so  as  to  run  with  the  known  line 
)ii  the  ground,  and  reference  is  had  to  the  lines  and  corners 
>f  adjoining  tracts,  there  is  no  reason  for  appreheuding  the 
fightest  danger  of  even  serious  controversy  growing  out  of 
aistakes  in  the  calls  of  the  deeds,  and  certainly  no  possibility 
r  ultimate  loss.  The  contract  has  been  executed,  and  the 
urden  was  on  the  appellants  to  point  out  and  establish  de- 
;ct3  in  the  title  which  would  aSbrd  at  least  reasonable  ground 
)r  apprehending  that  they  might  ultimately  lose  in  conse- 
uence  of  such  defects.  (1  Dana,  312  and  328.)  But  they 
ive  failed  to  do  so,  and  the  chancellor  has  no  power  to 
■lieve  them. 

L>earned  counsel  cite  many  cases  to  prove  that,  if  Rowland 
presented  his  title  to  be  guod,  and  it  was  in  fact  bad,  the  con- 
quences  are  the  same,  whether  he  knew  it  to  be  bad  or  not. 

That  such  is  the  rule  in  a  large  class  of  ca^es  is  certainly 
lie.  But  it  has  no  application  to  a  case  like  this.  The  con- 
ict  has  been  executed,  and  the  vendee  seeks  a  rescission  on 
e  ground  that  the  vendor  represented  the  title  to  be  good 
leu  in  fact  it  was  not  good,  but  at  the  instance  of  the  vendee 
i  defects  were  cured,  and  at  the  hearing  the  title  was  per- 
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feet.     The  vendee  then  has  all  she  bargained  for  and  all  she 
expected  to  get.     Not  so  in  the  cases  cited. 

In  the  greater  part,  if  not  in  all  of  the  cases  where  the 
rule  contended  for  by  counsel  was  applied,  the  misrepresenta- 
tion was  as  to  the  quality,  quantity,  location,  situation,  or  con- 
dition of  the  thing  sold,  and  in  none  of  them  was  a  rescission 
decreed  for  innocent  misrepresentations  of  the  state  of  the  title 
if  at  the  hearing  the  title  was  perfected  so  as  to  be  as  repre- 
sented. 

In  McFerran  v.  Taylor,  3  Cranch,  281,  the  facts  were  that 
Taylor  sold  land  tb  McFerran.  Neither  party  knew  where  the 
land  was  situated,  but  Taylor  believed  and  represented  that  it 
lay  on  Kingston's  fork  of  the  Licking  River.  It  turned  out 
that  it  lay  on  Slate,  another  branch  of  the  Licking,  and  was 
of  less  value  than  if  it  had  been  on  Hingston.  The  court 
held  the  representation  of  the  location  to  be  material,  and 
that  the  innocence  of  Taylor  was  no  answer  to  McFerran's 
claim  to  damages  for  a  breach  of  the  contract. 

In  Taymon  v.  Mitchell,  1  Maryland  Chancery,  496,  Mit- 
chell sold  slaves  to  Taymon,  representing  that  they  had  been 
appraised  at  $1,200,  and  that  they  were  of  sound  and  healthy 
constitutions,  when  in  fact  they  had  been  appraised  at  $750, 
and  were  radically  and  permanently  diseased. 

In  all  such  cases  if  a  party  undertakes  to  make  a  direct 
representation  of  a  fact,  even  though  he  be  mistaken  as  to  the 
fact,  if  the  other  party  is  induced  to  act  upon  such  repre- 
sentations, equity  will  relieve  against  the  act,  equally,  as  if  Uie 
representation  had  been  willfully  false,  for  the  injury  is  the 
sarae.     (3  Cranch,  281 ;  1  Maryland  Ch'y,  499.) 

But  when  the  misrepresentation  is  as  to  the  title  merely, 
and  the  title  is  made  good,  then  equity  will  not  relieve,  he- 
cause  there  has  been  no  injury  resulting  from  the  representa- 
tion ;  or  if  there  has,  then  only  to  the  extent  of  the  injary. 
(Davidson  v.  Moss,  5  How.  (Miss.)  683.) 
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Where  contracts  have  been  fully  executed  there  caa  be  no 
reEcissIoii  uuless  there  has  beea  actual  fraud  (Simpson  v.  Haw- 
bos,  1  Dana,  305;  see  also  same  case,  page  328;  Vance  v. 
House,  5  B.  Mod.  537) ;  and  an  inuocent  misrepresentation, 
IS  lo  the  state  of  the  title,  is  not  such  fraud  as  will  warrant  a 
rescisnon.  (5  B.  Mon.  540;  see  also  Duvall  v.  Parker,  2 
Duv.  182.) 

The  case  of  Ward  v.  Cotton,  3  Mon.  304,  ia,  in  many  of 
Cs  aspects,  similar  to  this  case.   The  contract  was  executed  by 

conveyance,  and  Ward  the  vendee,  was  put  in  possession  in 
)ctober,  1817.  Cotton  having  obtained  a  judgment  at  law 
gainst  him  for  a  part  of  the  purehase-money,  Ward,  in  1819, 
led  his  bill  to  enjoin  the  judgment,  and  for  a  rescission  of 
le  contract  for  defects  in  the  title  which  he  pointed  out,  and 
bich  were  of  a  character  quite  as  serious  as  any  complained 
'  in  thiH  suit. 

He  also  alleged  that  he  purehosed  the  property  (a  lot  in 
:)uisville)  with  a  view  of  making  valuable  improvements  on 

but,  on  account  of  an  alleged  error  in  the  deed  and  the  de- 
■ts  in  the  title,  he  was  obliged  in  prudence  to  abandon  his 
:ention  of  improving  it,  and  that  it  had  greatly  depreciated 
value. 

The  lot  had  been  conveyed  by  the  trustees  to  Patton  by  an 
;olute  deed,  but  he  in  fact  held  it  in  trust  for  McCunnell. 
tton  then  conveyed  it  to  Cosby  and  Chambers,  ui)on  trust 
indemnify  them  as  the  sureties  of  McConnell,  and  after  in- 
iniiyingthem  to  reconvey  to  him,  McConnell.  Cosby,  and 
inibers  conveyed  to  Cotton,  thus  leaving  an  outstanding 
itv  in   Patton.     The  deed  from  Patton  had  not  been  ac- 

wledged  or  recorded,  was  attested  by  a  single  witness,  and 
ton  'was  dead,  leaving  a  widow,  who  had,  so  &r  as  the 
rxi    showed,  a  present  right  of  dower,  and  the  only  orig- 

evidence  that  Patton  held  in  trust  for  McConnell  was  a 
ate  unrecorded  paper,  which  had  been  lost. 
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Cotton  iSnding  his  title  thus  defective  filed  his  bill  against 
the  widow  and  heirs  of  Patton,  and  in  1821,  nearly  two  years 
after  he  had  been  sued  by  Ward  for  a  rescission,  obtained  a  de- 
cree to  perfect  his  title. 

The  deed  from  Cotton  to  Ward  contained  oovenants  of 
seizin  in  fee,  good  right  to  sell,  general  warranty,  and  further 
assurance.  And  pending  his  suit  for  a  rescission  Ward  saed 
upon  some  of  these  covenants  and  recovered  a  judgment  at 
law  for  the  full  amount  of  the  consideration  paid  and  to  be 
paid  for  the  lot.  Yet  notwithstanding  all  these  impedimentfi 
to  a  decree  in  favor  of  Cotton,  this  court  compelled  Ward  to 
accept  the  title  with  further  assurance,  and  perpetually  en- 
joined him  from  proceeding  to  collect  his  judgment  at  law. 

In  summing  up  in  that  case  the  court  said :  "  But  in  this 
case  the  contract  is  not  merely  executory  on  the  part  of  Cot- 
ton. He  had  conveyed  to  Ward,  and  put  him  in  possession 
of  the  lot,  and  Ward  had,  in  peace  and  quiet  enjoyed  the  pos- 
session, without  molestation  or  disturbance  from  any  one;  nor 
was  there  any  delay  on  the  part  of  Cotton  in  perfecting  his 
title,  for  he  seems,  as  soon  as  he  learned  of  the  objection  to  it, 
to  have  pursued  with  great  diligence  the  only  means  in  bis 
power  to  remove  those  objections.  If,  therefore,  in  any  case 
it  is  sufficient  that  the  vendor  is  able  to  make  a  good  title 
when  the  cause  is  heard,  to  compel  the  purchaser  to  accept  it, 
undoubtedly  it  ought  to  be  sufficient  in  such  a  case  as  thi^; 
and  as  Cotton,  before  the  hearing  of  the  cause  in  this  ca:?e, 
had  removed  the  objection  to  his  title,  and  had  it  in  his  power 
to  make  such  further  assurance  as  Ward  had  a  right  to  demand, 
and  liad  offered  to  do  so,  the  court  ought  to  have  decreed  Ward 
to  accept,"  etc. 

This  language  applies  with  great  force  to  the  case  at  bar. 
Nearly  all  that  is  there  said  of  Cotton  may  be  here  said  of 
Bowland,  and  what  is  said  of  Ward  may  be  said  of  appel* 
lant  with  this  addition,  that  while  Ward   insisted   from   the 
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b^'noing  OD  a  reacission,  the  vendee  in  this  case,  with  a 
knowledge  of  some,  if  not  of  all,  the  defects  now  so  strongly 
nr^  as  groands  for  relief,  asked  that  they  should  be  cured^ 
and  did  not,  until  that  had  been  done,  give  any  notice  or  man- 
fest  any  disposition,  to  have  a  rescission  if  a  good  title  could 
wbad. 

But  it  is  claimed  that  in  consequence  of  the  defects  in  the 
itle  the  vendee  was  unable  to  sell  or  mortgage  the  land  to 
aise  money  to  complete  her  payments,  and  that  not  having 
lie  money  she  has  been  unable  to  pay  for  it,  and  it  has  fallen 
1  price,  and  has  ultimately  be6n  entirely  lost  to  her  and  her 
Bvisee,  and  that  a  rescission  ought  to  be  decreed  on  account 
'  the  peculiar  hardship  of  the  case. 

As  said  in  the  former  opinion,  there  is  no  evidence  that 
e  vendor  was  guilty  of  any  actual  wrong  in  representing 
e  title  to  be  good.  The  parties  are  equally  innocent,  and 
we  decree  a  rescission  it  will  require  the  whole  land,  and 
fording  to  appellant's  estimate  of  its  present  value  it  will 

insufficient  to  repay  the  purchase-money,  and  in  that  case 
^  land  would  be  entirely  lost  to  the  vendors ;  so  that  if  this 
irt  was  at  liberty  to  decide  the  case  in  the  way  that  would 
iduce  the  least  hardship,  we  should  find  the  task  far  from 
eaey  one. 

But  when  there  has  been  no  bad  faith,  and  no  want  of 
geoce  on  the  part  of  the  vendor,  the  rule  is  that  if  the 
B  is  good  at  the  hearing  the  vendee  must  accept  it,  and  by 
owing  this  well-settled  rule  the  court  will  avoid  all  com- 
ations  arising  out  of  an  attempt  to  estimate  the  hardships 
;he   one  side  or  the  other, 

rhat  the  vendee  was  without  the  means  of  paying  for  the 
I  without  selling  or  mortgaging,  and  was  unable  to  raise 
1  tbftt  way  on  account  of  defects  in  the  title,  certainly 
ishes  no  ground  for  rescinding  the  contract.  That  ques- 
miist  be  determined  from  the  nature  of  the  defects  in  the 
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title  and  the  conduct  of  the  vendor  in  the  transaction,  and 
not  upon  the  financial  condition  of  the  vendee.  If  this  were 
not  so,  then  the  right  to  a  rescission  would  depend  upon  the 
question  whether  the  vendee  was  rich  or  poor. 

We  are,  for  the  reasons  expressed  in  the  former  opinion 
and  in  this,  constrained  to  affirm  the  judgment. 

Chief  Justice  Pbyob  not  sitting. 
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appeal  from  jefferson  common  pleas  court. 

1.  Where  there  is  ample  evidence  to  authorize  the  fikdixo  of 

THE  LOWER  COURT,  the  Couit  of  Appeals  will  not  enter  into  m 
minute  examination  and  analysiB  of  the  evidence  to  determine 
whether  there  may  not  he  a  preponderance  agaimit  the  finding. 

In  dismissing  plaintiff'  petition  in  this  action  to  recover  the 
agreed  compensation  for  towing  a  coal  boat  from  Pittsbargh,  Pa.,  to 
Jeffersonville,  Ind.,  on  the  pleadings  and  evidence  presented,  the 
court  below  adjudged  that  the  coalboat  had  not  been  delivered  mt 
the  place  agreed  upon.    That  judgment  is  affirmed ;  and — 

In  dismissing  the  defendant's  counter-claim  for  damages  ai^ns^t 
the  plaintiffs,  resulting  from  the  negligence  of  the  plaintiff  in  not 
landing  the  coalboat  at  the  place  agreed  upon,  the  court  below  ad- 
judged that  there  was  not  such  negligence  as  would  of  itself  render 
the  plaintiffs  liable.  That  judgment  is  also  affirmed.  (Ooleman  r. 
Meade,  13  Bush,  358.) 

2.  The  distinction  between  common  and  private  carriers,  and  the 

decisions  and  authorities  in  relation  thereto,  are  discuaaed  and  set 
forth  in  the  opinion  herein. 
8.  Private  carriers  and  bailees  for  hire  are  liable  only  for  the 
injury  or  loss  of  goods  intrusted  to  them  when  it  results  from  the 
failure  of  themselves  or  their  servants  to  exercise  ordinary  care,  and 
are  not  bound  to  carry  for  any  person  unless  they  enter  into  a 
agreement  to  do  so. 
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i  A  COMMON  CARRIER  IS  ONE  WHO  OFFERS  TO  CARRY  FOR  ANY  PERSON, 

between  certain  termini^  or  on  a  certain  route ;  and  he  is  bound  to 
carry  for  all  who  tender  him  goods  and  the  price  of  carrying,  and 
insures  the  goods  against  all  losses  but  that  arising  from  the  act  of 
Qod  or  of  the  public  enemy,  and  has  a  lien  on  the  goods  for  the 
carriage. 

5.  No  ONE  CAN    BECOME   BOUND   AS   A  COMMON   CARRIER,  UNLESS   HE 
CONSENTS  TO  BE  BOUND  IN  THAT  CHARAOTER,  Or  haS  80  acted  as 

to  justify  the  belief  that  he  intends  to  be  so  bound;  and  he  is  not 
80  bound,  unless  he  is  under  a  legal  obligation  to  receive  and  carry 
the  goods,  and  would  be  liable  to  an  action  if,  without  reasonable 
excuse,  he  refuses  to  receive  them. 
6.  Owners  of  towboats,  jobbing  and  towing  on  the  Ohio  River  and  its 
tributaries,  are  not  common,  but  are  pnvate  carrierSf  and,  conse- 
quently are  only  liable  in  case  they  fail  to  exercise  ordinary  care 
and  skill,  considering  the  nature  of  their  business. 

LEWIS  COLLINS  for  appellants. 

1.  The  contract  of  the  carrier  is  to  deliver  the  goods  to  the  consignee, 
at  the  place  named  by  the  consignor,  unless  the  consignee  directs  them  to 
be  delivered  at  a  different  place.  (1  Chitty  on  Contracts,  11th  Am.  ed., 
p.  707.) 

2.  The  delivery  must  be  at  the  place  designated  and  in  accordance 
with  the  usage.  (1  Parsons  on  Shipping  and  Admiralty,  p.  222,  note  6 ; 
Gibaijn  v.  Culver,  17  Wend.  305;  2  Vermont,  180.) 

3.  The  barge  was  delivered  by  the  carrier  and  taken  charge  of  by 
the  consignees  in  compliance  with  the  contract  and  the  usage  at  the 
time  and  place  of  delivery.  (1  Parsons  on  Shipping  and  Admiralty,  pp. 
221,  229;  1  Chitty  on  Contracts,  p.  707.) 

4.  The  carrier  has  the  right  to  discharge  his  burden  at  the  moment 
of  arrival,  if  at  a  seasonable  time  of  day,  at  a  convenient  or  customary 
place,  by  giving  notice  to  the  consignee,  or  by  delivery  at  any  point  des- 
ignated by  the  consignee.  (1  Parsons  on  Contracts,  665;  1  Parsons  on 
Shipping  and  Admiralty,  page  222,  note  6;  Chickering  v.  Fowler,  4  Pick, 
371 ;   Gibson  v.  Culver,  17  Wend.  805.) 

The  landing  was  made  in  this  case  at  the  place  directed  by  one  of  the 
consignees,  and  the  barge  was  taken  charge  of  by  the  consignees'  hands. 
(1  Parsons  on  Con.,  p.  63 ;  1  Chitty  on  Con.,  Am.  ed.,  pp.  707,  708 ;  Stone 
r.  Waitt,  31  Me.  409;  Parsons  v.  Hardy,  14  Wend.  216.) 

5.  The  sinking  of  the  barge  is  attributable  to  the  ice  alone,  which 
would  have  excused  the  towboat,  being  the  "act  of  God,"  even  if  the 
towboat  was  liable  as  a  common  carrier,  which  it  was  not.  (Story  on 
Bailments,  sec.  496  and  note,  and  sec.  511;  1  Parsons  on  Shipping  and 
Admiralty,  p.  247 ;  Wells  v.  Steam  Nav.  Co.,  2  Comst.  204 ;  Caton  v.  Rum- 
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ney,  13  Wend.  387;  Leoniurd  v.  Hendrickson,  18  Pa.  St.  40;  Abbey  t. 
The  R.  L.  Stephens,  21  Law  Reg.,  p.  41 ;  63  Pa.  St.  51 ;  52  Barb.  40.) 

6.  The  freight  was  fully  earned  when  the  barge  was  delivered  ant) 
before  it  was  lost.    (Clendaniel  v.  Tucherman,  17  Barbour,  184.) 

SIMRALL  &  BODLEY  fob  appelleb. 

1.  The  law  and  facts  were  submitted  to  the  court,  and  tberefon 
**  every  fact  the  evidence  conduces  to  prove,  and  which  goes  to  support 
the  judgment  must  be  assumed  to  have  been  found  by  the  court  in  favor 
of  the  successful  party."  (Coleman  v.  Meade,  13  Bush,  860;  see  also 
Union  Ins.  Co.  v.  Groom,  4  Bush,  289 ;  P.  C.  &  St.  L.  R.  R.  Co.  v, 
Woolley,  12  Bush,  452 ;  Fraley  v.  Peters,  12  Bush,  470 ;  Rusaell  v.  M. 
H.  C.  &  C.  T.  P.  R.  Co.,  13  Bush,  308.) 

2.  The  towboat  was  a  common  carrier  in  towing  the  coal  -  barges. 
(White  V.  Steam  -  tug  Mary  Ann,  6  Cal.  462 ;  Ashmore  ▼.  Pa.  Steam 
Towing  Trans.  Co.,  4  Dutcher,  p.  193.)  The  New  York  cases  holding 
that  a  towboat  is  not  a  common  carrier,  refer  to  towing  on  canals.  But 
see  to  the  contrary  7  Hill,  533;  Alexander  v.  Greene,  3  Hill,  9;  Hays  v. 
Paul,  51  Pa.  St.  134;  Walston  v.  Myers,  5  Jones  (N.  C),  175;  Smith, 
Ac.  V.  Pierce,  Ac,  1  La.  357;  Sprowle  v.  Kellar,  4  Stewart  &  P.  (Ala.) 
382;  Vanderslice  v.  The  Steam  Towboat  Superior,  2  Am.  Law  Journal 
(N.  S.),  347 ;  13  Law  Rep.  399.) 

JUDGE  COFER  delivered  the  opinion  of  the  ooubt. 

The  appellants,  who  alleged  that  they  were  and  for  many 
years  had  been  engaged  in  the  towboat  and  jobbing  business, 
on  the  Ohio  River  and  its  tributaries,  brought  this  action  against 
the  appellee  to  recover  the  agreed  compensation  for  towine 
a  coalboat  containing  twenty  thousand  bushels  of  coal,  from 
Pittsburgh,  Pa.,  to  a  place  called  "the  Pumpkin  Patch,"  above 
Jeffersonville,  in  the  state  of  Indiana ;  and  also  to  recover  for 
an  alleged  indebtedness  on  other  accounts,  not  necessary  to  be 
stated. 

The  appellee  denied  that  the  coalboat  had  been  delivered 
at  the  place  where  the  appellants  undertook  to  deliver  it,  and 
alleged  that  in  consequence  of  the  negligence  of  the  appellants 
the  boat  was  sunk,  and  the  greater  part  of  the  coal  was  lost  * 
and  sought  by  way  of  counter-claim  to  recover  damages  si 
tained  in  consequence  of  the  sinking  of  the  boat. 
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The  law  and  facts  were  submitted  to  the  court  without  the 
intervention  of  a  jury^  and  the  petition  and  counter-claim 
were  dismissed.  From  that  judgment  the  appellants  appeal 
and  the  appellee  prosecutes  a  cross-appeal. 

The  parties  disagreed  as  to  the  place  at  which,  by  the  terms 
of  the  contract,  the  coalboat  was  to  be  delivered.  The  appel- 
lants contended  that  it  was  to  be  delivered  at  '^  the  Pumpkin 
Patch/'  and  the  appellee  contended  that  it  was  to  be  delivered 
at  the  regular  landing  of  Bonner  &  Duffy,  some  distance  below 
"the  Pumpkin  Patch."  The  appellants  also  contended  that  the 
boat  was  landed  and  received  by  the  consignees,  and  that  they 
took  possession  and  control  of  it. 

On  all  these  questions  there  was  a  direct  conflict  in  the  evi- 
dence, and  without  reciting  it  we  deem  it  sufficient  to  say  there 
was  ample  evidence  to  authorize  the  finding  of  the  court,  and 
that  this  court  will  not  enter  into  a  minute  examination  and 
analvsis  of  the  evidence  in  order  to  determine  whether  there 
may  not  be  a  preponderance  in  favor  of  the  appellants. 

The  judgment  dismissing  the  petition  must  therefore  be 
affirmed. 

The  court,  in  dismissing  the  appellants'  petition,  decided 
that  they  had  not  delivered  the  tow  at  the  place  agreed  upon, 
and  thus  was  established  one  of  the  facts  necessary  to  sustain 
the  counter-claim. 

If  the  boat  .was  lost  in  consequence  of  the  negligence  of 
appellants,  there  should  have  been  a  judgment  against  them 
on  the  counter-claim ;  but  as  the  court  dismissed  the  counter- 
claim, and  the  evidence  on  the  question  of  negligence  was  con- 
flicting, we  must  presume  that  the  court  found  there  was  not 
suo\\  negligence  as  would  of  itself  render  the  appellants  liable 
for  the  loss  of  the  boat.    .(Coleman  v.  Meade,  13  Bush,  358.) 
Cut  the  appellee  contends  that  the  appellants,  as  owners  of 
the   tovrboat,  are  liable  as  common  carriers,  and  this  presents 
the  only  question  of  difficulty  in  the  case. 
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Whether  the  owners  of  steamboats^  who  undertake  to  tow 
other  crafls,  are  common  carriers,  is  an  open  question  iu  this 
state,  and  the  authorities  on  the  subject  are  in  conflict. 

The  Supreme  Courts  of  Louisiana  and  North  Carolina  have 
decided  that  they  are.  (Smith  v.  Pierce,  1  La.  349 ;  Adams 
V.  N.  O.  Steamboat.  Co.,  11  La.  46;  Walston  v.  Myers,  5 
Jones,  174.) 

The  Supreme  Courts  of  California  and  New  Jersey,  while 
deciding  the  cases  before  them  upon  other  grounds,  and  waiv- 
ing this  question  as  unnecessary  to  the  decision  of  the  cases, 
have  intimated  similar  views.  (White  v.  Mary  Ann,  6  Cal. 
470;  Ashmore  v.  Penn.  Steam-tow  &  Transportation  Co.,  4 
Butcher,  180.) 

The  Supreme  Courts  of  New  York  and  Pennsylvania  hold 
the  opposite  doctrine.  (Caton  v.  Rumney,  13  Wend.  387; 
Alexander  v.  Green,  3  Hill,  1 ;  Wells  v.  Steam  Nav.  Co.,  2 
Comst.  204;  Leonard  v.  Hendrickson,  18  Pa.  St.  40.) 

We  do  not  find  that  any  of  the  cases  have  entered  into  a 
discussion  of  the  principles  governing  the  subject,  and  in  thia 
state  of  the  authorities  we  feel  at  liberty  to  treat  the  question 
as  res  integra,  and  to  decide  it  upon  such  principles  as  from  its 
nature  ought  to  govern  in  its  solution. 

The  authorities,  both  elementary  and  judicial,  recognize  t^ro 
kinds  or  classes  of  carriers,  viz.  private  carriers  and  common 
carriers. 

All  persons  who  undertake,  for  hire,  to  carry  the  goods 
of  another  belong  to  one  or  the  other  of  these  clai^es.  The 
former,  like  ordinary  bailees  for  hire,  are  only  liable  for  the 
injury  or  loss  of  the  goods  intrusted  to  them  when  it  resalts 
from  the  failure  of  themselves  or  their  servants  to  exercise 
ordinary  care.  The  latter  are  liable  as  insurers  for  all  injury 
or  loss  not  resulting  from  the  act  of  God  or  of  the  public 
enemy.  The  former  are  not  bound  to  carry  for  any  person 
unless  they  enter  into  a  special  agreement  to  do  so.    The  latter 
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ire  bound  to  carry  for  all  who  offer  such  goods  as  they  are 
ucQslonied  to  carry,  and  tender  reasonable  compeoBatioa  for 
any'mg  them;  and  if  they  refuee  to  perforin  their  ohligation 
m  ihis  respect,  they  are  liable  to  respond  in  damages. 

Private  carriers  are  such  as  carry  for  hire,  and  do  not  come 
within  tbe  definition  of  a  common  carrier.  (Angell  on  Car- 
riers, sec.  46.) 

If,  then,  we  ascertain  whether  the  owners  of  steam  towhoats 
»me  within  the  definition,  we  will  have  reached  tbe  conclusion 
vught. 

"  We  take  a  common  carrier  to  be  one  wlio  offers  to  carry 
oods  for  any  person  between  certain  termini,  or  on  a  certain 
uute ;  and  be  is  bound  to  carry  for  all  who  tender  him  goods 
nd  the  price  of  carriage,  and  insures  the  goods  against  all 
>S8  but  that  arising  from  the  act  of  God  or  of  the  public 
aemy,  and  has  a  lien  on  the  goods  for  the  price  of  carriage. 
(lese  are  essentials,  and  though  any  or  all  of  them  may  cer- 
ioly  be  modified,  and,  as  we  think,  may  be  controlled  by  ex- 
■ess  agreement,  yet  if  either  of  these  elements  is  wanting 
>m  the  relation  of  the  parties,  withont  such  agreement,  then 
;  say  the  carrier  is  not  a  common  carrier,  either  by  land  or 
Iter."  (Parsons  on  Shipping  and  Admiralty,  vol.  1,  p.  246.) 
"  A  common  carrier  differs  from  a  private  carrier  in  two 
portant  respects:  1.  In  respect  of  rfufy,  he  l>eing  obliged 
law  to  undertake  the  charge  of  transportation,  which  no 
ler  person,  without  a  special  agreement,  is.  2.  In  respect 
risk.  A  common  carrier  is  regarded  by  the  law  as  an  in- 
er,"  etc.  (Angell  on  Carriers,  sec.  67.) 
"  Xo  bring  a  person  within  the  description  of  a  common 
rier,  he  roust  exercise  it  as  a  public  employment ;  be  mnst 
lertake  to  carry  goods  for  persons  generally  ;  and  lie  must 
J  hiaise\{  out  as  ready  to  engage  in  tbe  transpuruiiion  of 
is  for  hire  as  a  business,  not  as  a  casual  occupation  pro 
moe."    (Story  on  Bailments,  sec.  495.) 
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"  Common  carriers  undertake  generally,  and  for  all  people 
indifferently^  to  convey  goods  and  deliver  them  at  a  place  ap- 
pointed, for  hire,  and  with  or  without  special  agreement  as  to 
price."     (2  Kent,  598.) 

In  Fish  V.  Chapman  (2  Kelly,  Gra.  R.,  p.  353)  the  question 
was  whether  Fish  was  a  common  carrier.  The  court  said: 
^'  The  undertaking  (of  the  carrier)  must  be  general,  and  for 
all  people  indifferently.  The  undertaking  may  be  evideoced 
by  the  carrier's  own  notice,  or  practically  by  a  series  of  acts, 
by  his  known  habitual  continuance  in  his  line  of  business. 
He  must  thus  assume  to  be  the  servant  of  the  public,  he  must 
undertake  for  all  people.'^ 

And  again :  "  One  of  the  obligations  of  a  common  carrier, 
as  we  have  seen,  is  to  carry  the  goods  of  any  person  offering 
to  pay  his  hire.  With  certain  specific  limitations  this  is  tbe 
rule.  If  he  refuses  to  carry,  he  is  liable  to  be  sued,  and  to 
respond  in  damages  to  the  person  aggrieved,  and  this  is  per- 
haps the  safest  test  of  his  character .''  (See  to  the  same  effect 
Jones  on  Bailments,  3d  Lon.  ed.,  p.  103,  d,  note.) 

The  liability  of  common  carriers  is  upon  contracts  implied 
by  law.  No  one  can  become  bound  by  such  contracts  unless 
he  has  either  consented  to  be  bound  in  that  character,  or  has 
so  acted  as  to  justify  the  belief  that  he  intends  to  be  so  bound. 
Without  actual  consent  or  conduct,  from  which  it  can  be  pre- 
sumed, no  one  can  become  liable  as  a  common  carrier  any  more 
than  upon  any  other  character  of  contract.  The  law  appli* 
cable  to  them  is  extremely  rigorous.  It  is  founded  in  public 
policy,  and  not  in  abstract  justice. 

They  will  not  be  allowed  to  discharge  themselves  iVom 
liability  for  goods  injured  or  lost,  by  showing  by  the  mo5t 
irrefragible  evidence,  that  neither  they  or  their  servants  were 
at  fault,  nor  even  by  showing  that  they  did  all  that  human 
care,  skill,  and  vigilance  could  to  avert  the  casualty.  The 
harsh  and  inflexible  answer  is,  you  are  common  carrieis,  and 
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must  be  held  ia  &ult,  notwithstanding  the  fullest  and  most 
coDvinciDg  evidence  that  you  are  without  blame. 

When  a  person  has  assumed  the  character  of  a  common 
curier,  either  by  expressly  offering  his  services  to  all  who 
vill  hire  him,  or  by  so  conducting  his  business  as  to  justify 
the  belief  on  the  part  of  the  public  that  he  means  to  become 
the  servant  of  the  public,  and  to  carry  for  all,  he  may  be  safely 
presumed  to  have  intended  to  assume  the  liabilities  of  a  eom- 
moD  carrier,  for  he  was  bound  to  know  that  the  law  would  so 
charge  him,  and  knowing,  must  have  intended  it. 

But  in  order  to  impress  upon  him  the  character,  and  im- 
pose upon  him  the  liabilities  of  a  common  carrier,  his  conduct 
must  amount  to  a  public  offer  to  carry  for  all  who  tender  him 
such  goods  as  be  is  accustomed  to  carry. 

When  this  is  the  case,  then  those  who  tender  him  goods  to 
carry  accept  his  offer,  and  he  becomes  bound  to  carry  them ; 
and  if  he  refuses  to  do  so,  "having  convenience,"  and  being 
tendered  satis&ction  for  the  carriage,  he  is  liable  to  an  action, 
anless  he  has  reasonable  excuse  for  his  refusal.  (Jackson  v. 
Rogers,  2  Showers,  327 ;  Riley  v.  Home,  5  Bing.  217 ;  1  Ld. 
EUymond,  646 ;  2  Kent,  598.) 

This  duty  is  inseparable  from  the  character  of  a  common 
arrier.  By  hts  conduct  he  induces  the  public  to  rely  upon 
lim  to  do  their  carrying.  He  is  continually  offering  his  aerv- 
2€s,  and  when  his  offer  ia  accepted,  he  has  no  right  to  refuse 
erformance. 

But  when  he  has  not  held  himself  out  in  such  way  as  to 
onount  to  an  offer  to  carry  for  all  shippers,  no  one  has  a  right 
t  depend  upon  him  or  to  demand  that,  as  matter  of  duty,  he 
lall  carry  his  goods,  and  he  may  refuse,  though  he  has  room 
<  spare,  and  his  charge  for  carriage  be  tendered.  - 

If  be  is  bound  to  carry  for  all  who  offer,  then  he  is  a 
mmon — a  public  carrier — and  whatever  he  receives  as  a 
namon  carrier,  he  is  bound  for  in  that  character.     The  duty 
Vol.  XIV.— 46 
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to  receive  and  the  liability  to  account  are  correlative^  and  a 
carrier  must  receive  and  transport  in  the  same  character. 

If  he  receives  as  a  private  carrier  he  carries  and  is  liable 
in  that  character,  and  that  only ;  he  is  bound  according  to  the 
tenor  of  his  contract.  If  he  receives  as  a  common  carrier  he 
carries  and  is  liable  in  that  character,  unless  he  has  contracted 
for  a  modified  liability. 

Our  conclusion  then  is,  that  a  carrier  of  goods  is  not  liable 
as  a  common  carrier,  unless  he  was  under  a  legal  obligation  to 
accept  the  goods  and  carry  them,  and  would  have  been  liable 
to  an  action  if,  without  reasonable  excuse,  he  had  refused  to  re- 
ceive them ;  and  that  he  could  not  be  liable  to  such  an  action, 
unless  he  had  expressly  and  publicly  offered  to  carry  for  all 
persons  indifferently,  or  had,  by  his  conduct  and  the  manner 
of  conducting  his  business,  held  himself  out  as  ready  to  carry 
for  all. 

We  are  aware  that  the  rule  has  not  always,  and  perhaps 
not  generally,  been  thus  restricted.  But  as  we  have  already 
said,  the  law  applicable  to  common  carriers  is  peculiarly  rigor- 
ous, and  it  ought  not  to  be  extended  to  persons  who  have  not 
expressly  assumed  that  character,  or  by  their  conduct  and  from 
the  nature  of  their  business  justified  the  belief  on  the  part  of 
the  public  that  they  intended  to  assume  it. 

As  said  by  Chief  Justice  Marshall,  in  Boyoe  v.  Anderson, 
2  Peters,  150,  '^  Though  to  the  extent  to  which  the  law  has 
been  applied,  we  admit  it^  necessity  and  its  |K)licy,  we  do  not 
think  it  ought  to  be  carried  farther  or  applied  to  new  cases.'' 

Tested  by  the  principles  we  have  laid  down,  it  is  clear  the 
appellants  are  not  chargeable  as  common  carriers.  They  are 
not  shown  to  have  held  themselves  out  to  the  public  as  ready 
to  tow  craft  for  all  who  might  seek  their  services.  They  are 
engaged  in  a  business  which  in  its  nature  is  not  such  bs  to 
entitle  the  public  to  suppose  they  would  tow  for  all  who  might 
desire  to  hire  them.     They  are  not  shown  to  have  operated  od 
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a  definite  route  or  betweea  established  termini.  They  operate 
OD  the  Ohio  River  aod  its  tributaries,  and  from  the  facts  in 
the  case  there  is  no  reasoD  to  suppose  that  the  public  looked 
to  tbem  as  bound  to  carry  without  a  special  agreement,  or  that 
tbey  ever  intended  to  undertake  to  do  so,  or  to  carry  for  any 
one  without  a  special  contract.  They  made  suuh  a  contract 
with  the  appellee,  and  ou  the  &ctB  of  the  particular  case,  as 
veil  as  from  the  nature  of  their  business,  "  towing  and  jol>- 
biiig,"  they  should  be  deemed  private  and  not  common  car- 
■iers,and  consequently  tbey  were  only  liable  in  case  they  failed 
0  exercise  ordinary  care  and  skill  considering  the  nature  of 
heir  business,  and  the  court  having  found  that  they  did  not 
ail  in  this  respect  the  judgment  must  be  affirmed. 

This  conclusion  is  not  inconsistent  with  the  Louisiana  cases 
'ual«d  in  the  beginning  of  this  opinion.  From  the  facts  stated 
a  the  opinion  in  the  first  of  those  cases  it  appears  that  boats 
ngaged  m  towing  vessels  to  and  from  New  Orleans  and  the 
louths  of  the  Mis'^issippi  "are  publicly  offered  to  all  persons 
ho  choose  to  hir^  them."  This  made  them  common  carriers, 
raving  publicly  o^red  their  services  to  all,  all  bad  a  right  to 
ly  upon  tbem  and  to  demand  their  services  when  desired, 
id  the  owners  of  such  boats  would  be  liable  to  an  action  if 
ey  refiised,  without  reasonable  excuse,  to  tow  when  applied 
for  the  purpose. 

In  the  North  Carolina  case  no  reasons  are  given  for  the 
?is!on,  and  no  authorities  are  cited  in  support  of  it,  and  it 
nds  alone,  so  far  aa  our  researches  have  extended,  in  hold- 
;  that  the  owners  of  steamboats  are  common  carriers  from 

simple  &Gt  that  they  are  accustomed  to  engage  in  towing 
er  craft. 
Judgment  affirmed  on  the  original  and  cross-appeal. 
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Case  4d— PETITION  EQUITY—April  16. 

(xerman  National  Bank  v.  Engeln's  Committee,  &c. 

APPEAL    FKOM    LOUISVILLE   CHANCEKY    COUBT. 

I.  The  creditok  of  a  lunatic  Ib  entitled  to  have  the  estate  of  sodi 

lunatic,  not  subject  to  exemption,  sold  to  satisfy  his  debt. 

If  the  estate  of  a  lunatic  is  not  sufficient  to  pay  Ais  debts,  "  the  same, 
not  subject  to  exemption,  may,  by  a  circuit  or  chanoery  court,  be 
ordered  to  be  sold,  and  proceeds  distributed  and  estate  settled,  as 
prescribed  by  law  for  the  settlement  of  the  estates  of  insolyent 
decedents."    (Sec.  25,  art.  2,  chap.  53,  Gen.  Stat.) 

BYRON  BACON  for  appellant. 

The  legal  and  equitable  rights  of  a  creditor  of  a  lunatic  should  be 
enforced  against  his  estate.  (Steinburg  t.  Schoolcroft,  2  Barb.  15S; 
Robertson  v.  Lane,  19  Wend.  650;  Bac.  Abr.,  Idiots  and  Lunatics,  D.;  2 
East  102;  2  Term  Bep.  890;  4  ibid,  121;  6  ibid.  133;  12  Ves.  jr.,  38;  S 
Page,  200.) 

2.  It  is  now  unnecessary  to  discuss  whether  the  statute  of  17  Edward 

II,  De  Prerogativa  RegiSy  was  remedial  or  declaratory  of  the  common 
law,  etc.,  or  to  discuss  any  statute  prior  to  the  Bevis^  Statutes,  as  sec- 
tion 1,  chapter  48,  Revised  Statutes  settles  the  question  as  to  the  rights 
of  the  creditors  of  the  lunatic. 

In  administering  the  estate  of  a  lunatic,  his  debts  should  be  pro- 
vided for  and  paid  out  of  his  estate,  or  his  estate  should  be  distributed 
ftro  rata  among  his  creditors. 

The  English  rule,  that  the  chancellor,  exercising  the  prerogative  of 
the  king,  will  not  apply  or  permit  any  fund  or  part  of  the  estate  of  the 
lunatic  to  be  applied  in  satisfaction  of  the  claims  of  creditors  until  the 
support  of  the  lunatic  and  his  family  is  assured,  has  found  no  place  in 
American  jurisprudence.  The  chancellor  of  the  Louisville  Chancery 
Court  has  no  prerogative  power.    (Maguire  v.  Maguire,  7  Dana,  188.) 

O.  H.  WEHLE  FOR  appellees. 

1.  The  maintenance  of  the  lunatic  and  his  family  has  priority  before 
creditors.  (Shelford,  2d  ed.,  1847,  page  458 ;  2  Law  Lib.  [*358] ;  Mad- 
dock's  Ch.  747;  Ex-parte  Hastings,  14  Ves.  182;  /nreDeller,  Shelford; 
In  re  Buckle,  Shelford ;  In  re  Adey,  1  C.  P.  Cooper,  225;  /a  /«  Bailton, 
1  Jurist,  574.) 
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1  nig  rale  h  a  part  of  the  common  law,  and  the  etatute,  17  Edwaid 
I,  chap.  10,  is  onlj  declaratory  of  it.  (1  Black.  803 ;  2  Maddock's  Ch. 
45;  SbeUoid,  p.  12;  2  Law  Lib.  [*12];  Oxeuden  t.  Compton,  2  Ves. 
r.,Tl;  /nreBarker,  2  Johns.  Ch.  Rep.  287;  /n  r«  Latiiam,  4  Ired.  Eq. 
35.) 

3.  Ibis  rule  was  also  declared  the  common  law  of  Viiginia  bj  stat- 
te.   (Morehead  &  Brown,  p.  798.) 

i  Nor  doee  the  use  of  the  king's  RigD-manual  prove  that  the  chan- 
■Uorof  England  acts  in  mattera  of  lunacy  not  sb  equity  judge.  The 
Kof  the  sign-manaal  is  a  mere  fonn.  {Ex-parU  Orimstom,  Ambler, 
)7;  Shelford,  17;  2  Law  Lib.  [*17] ;  1  Campbell's  Lives  of  Chancel- 
ra,  p.  13  and  note.) 

&.  His  court  has  declared  all  English  rules  in  lunacy  applicable  in 
entacky,  which  are  for  the  benefit  of  the  subject.  (Nailer  t.  Nailor, 
Dana,  339;  Statute  of  Virginia,  wpni;  Pearl  t.  McDowell,  3  J.  J. 
ar.  659.) 

The  English  rule  was  applied  in  North  Carolina,  in  ex-parU  Latham, 
lones's  Equity,  411.) 

6.  The  mle  binds  in  the  United  States  all  the  estate,  because,  by  t^e 
pointment  of  a  committee,  the  whole  estate  is  put  in  eiModia  Itgit. 
Mo  ».  Harrison,  9  Bosw, ;  L'Annoureux  v.  Crosby,  2  Paige,  427j 
re  Heller,  3  Paige,  200;  7n  re  Hopper,  5  Paige,  490;  Williami  v.  Cam- 
in's  estate,  26  Barb.  173;  Boiling  v.  Turner,  6  Rand.  686;  Wright'a 
:>eHl,  8  Barr,  67;  In  rt  Latham,  6  Ired.  Eq.  406;  Salter  v,  Salter,  6 
Bh,  633.) 

7.  The  common -law  rule  which  was  brought  over  to  Kentucky 
unt  T.  Wamicke,  Hardin,  62)  is  not  abolished  by  the  fact  that  the 
lenU  Statutes  contains  a  chapter  on  "  Idiots  and  Lunatics."  (Thom- 
)n  p.  Bisk,  11  Bush.  620.) 

8.  A  general  repealer  of  statutes  does  not  afiect  principles  of  the 
imon  law  declared  by  statute.  (Stewart's  note  to  De  Camp  t.  Dob- 
»,  2  Stew.  N.  J.  Eq,  E.  36.) 

9.  As  to  section  25,  article  2,  chapter  63,  General  Statutes,  it  is  an 
inative  statute,  and  such  statutes  must,  if  -possible,  be  reconciled 
1  the  common  law  or  with  the  prior  statute.  (Sedgwick's  Statutory 
.  29, 105;  Potter's  Dwarris,  154;  Eccles  t.  Stephenson,  3  Bibb,  617; 
T.  Forman,  3  Met.  114.) 

10.  His  rule  indistinct  from  the  rule,  abolished  by  theBevised  Stat- 
T  abrogating  the  common  law,  and  must  be  strictly  construed.  Lee 
'orman,  3  Met.  114,  was  decided  under  the  Bevised  Statutes. 

1,  The  paragraph  is  reconciled  by  looking  to  the  mischief  intended 
e  remedied,  which  consists  in  an  anomaly,  to  which  attention  was 
rn  by  Salter  v.  Salter,  6  Bush,  633. 
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CHIEF  JUSTICE  PRYOE  delivered  the  opinion  op  the  court. 
In  the  month  of  April,  1875,  John  Engeln,  by  proper  pro- 
ceeding ander  the  statute,  was  adjudged  a  lunatic,  and  Jacob 
Dolfinger  was  appointed  his  committee.     A  petition  was  filed 
under  article  2,  chapter  53  of  the  General  Statutes,  asking  a 
sale  of  so  much  of  the  real  estate  belonging  to  the  lunatic  as 
might  be  necessary  to  pay  his  debts  and  maintain  his  family. 
During  the  progress  of  the  action,  and  at  the  instance  of  the 
wife  and  children  of  the  lunatic  it  was  adjudged  by  the  chan- 
cellor that  the  claims  of  the  lunatic  and  his  family,  for  a  sup- 
port and  maintenance,  were  paramount  to  the  claims  of  credit- 
ors, and  this  is  the  only  question  necessary  to  be  noticed  in 
the  case.     The  practice  of  the  English  chancellors  is  relied  on 
in  support  of  the  judgment   below,  and    interesting  briefe 
have  been  filed  by  counsel  on  each  side  as  to  the  character  of 
the  jurisdiction  asserted  by  the  chancellor  when  denying  the 
claims  of  creditors ;  the  one  maintaining  that  the  administra- 
tion of  the  estates  of  lunatics  was  a  matter  of  royal  prerogative, 
and  the  chancellor's  action  alone  ministerial ;  while  the  other 
asserts  this  jurisdiction  was  exercised   by  the  chancellor  as 
equity  judge,  and  not  as  minister  of  the  crown.     It  is  not 
necessary  to  determine  this  issue  made  by  counsel,  as  we  are 
satisfied,  from  whatever  source  this  jurisdiction  was  derived, 
it  can  not  be  exercised  by  the  courts  of  this  country.     In 
this  state,  while  the  courts  of  chancery  have  control  over  the 
lunatic  and  his  estate,  the  creditor  is  entitled  to  have  the  estate 
sold  for  the  purpose  of  satisfying  his  debt.    The  25th  section 
of  article  2,  chapter  53,  General  Statutes  expressly  provides 
that,  *^  If  the  estate  of  a  lunatic,  or  person  adjudged  to  be  in- 
capable of  managing  his  estate,  be  not  sufficient  to  pay  his 
debts,  the  same  may,  by  a  circuit  or  chancery  court,  be  ordered 
to  be  sold,  and  proceeds  distributed  and  estate  settled  as  pre- 
scribed by  law  for  the  settlement  of  the  estate  of  inaolv^it 
decedents," 
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Here  is  a  plain  statute^  regulating  and  directing  the  action 
of  the  chancellor  in  such  cases ;  and  when  he  comes  to  dis- 
tribute the  fund^  unless  liens  have  been  created  upon  the 
estate,  each  creditor  gets  his  pro  rata  portion  of  the  estate  or 
its  proceeds,  less  the  sum  to  which  the  lunatic  or  his  family 
may  be  entitled  by  reason  of  the  exemption  laws  of  the  state. 
The  mental  condition  of  the  debtor  gives  him  no  rights  or 
privileges  over  other  debtors,  and  the  discrimination,  if  any 
is  made,  is  in  favor  of  the  creditor,  the  statute  requiring  that 
his  debt  shall  be  paid,  or  an  equitable  distribution  of  the  pro- 
ceeds of  his  estate  between  his  creditors. 

It  is  insisted,  however,  that  the  statute  referred  to  can  not 
operate  to  repeal  the  common  law^  and  that  it  must  have  been 
enacted  with  a  view  to  the  law  as  it  then  existed. 

Recognizing  the  origin  of  the  English  rule  on  the  subject, 
as  maintained  by  counsel  for  the  appellees,  still  the  statute 
directing  the  mode  of  applying  the  assets  of  the  lunatic,  when 
considered  in  connection  with  the  exemption  laws  of  the  state, 
leaves  no  discretion  with  the  chancellor  except  to  see  by  his 
judgment  that  the  claims  of  creditors  are  just,  and  to  make 
such  a  disposition  of  the  estate  as  will  satisfy  their  demands 
within  a  reasonable  time. 

The  creditor,  when  he  loaned  his  money  or  parted  with 
his  property,  knew  what  estate  of  the  debtor  was  by  the  law 
of  the  state  exempt  from  the  payment  of  his  debts,  and  when 
he  comes  to  ask  the  chancellor  to  make  payment,  it  is  insisted 
that  the  debtor  is  not  only  entitled  to  the  property  exempt  by 
the  statute  from  sale  under  a  judgment,  but  that  he  is  abso- 
lutely entitled,  in  preference  to  the  creditor,  to  the  possession 
of  his  estate,  that  the  income  may  be  applied  to  his  support 
and  that  of  his  family. 

In  this  case  there  is  an  income  of  $1,100  per  annum  after 
the  payment  of  taxes,  every  dollar  of  which  is  applied  to  the 
ujge  of  the  lunatic  and  his  family,  consisting  of  his  wife  and 


>■ 


I  11 


712  BUSH'S  REPORTO.  [vol.  xiv. 


Oemum  National  Bank  y.  Engeln's  Committee,  Ac 


three  children^  and  the  relief  which  is  sought  by  tLe  c»reaitor 
is  denied. 

In  this  state  we  have  institutions  for  the  abode  and  comfort 
of  lunatics.  This  unfortunate  class  is  maintained  by  taxing 
the  creditor  and  the  debtor  under  just  and  humane  legislative 
enactments,  and  afler  taxing  the  creditor  for  this  benevolent 
purpose  the  chancellor  is  asked  to  go  further  and  suspend  all 
the  remedies  he  has  for  the  collection  of  his  debt  against  the 
estate  of  the  lunatic,  and  to  finally  withhold  all  payment  if 
the  property  owned  by  the  lunatic  is  insufiBcient  for  his  rjp- 
port  and  that  of  his  family.  The  creditor  and  his  family  ^jlj 
have  been  wrecked  in  fortune,  or  with  such  human  afflictions, 
other  than  lunacy,  as  preclude  them  from  making  a  support, 
yet  it  is  urged,  notwithstanding  the  humane  means  devised 
by  law  for  the  protection  and  support  of  the  lunatic,  that  his 
creditor  must  still  further  contribute,  even  to  the  loss  of  his 
entire  debt 

If  the  law-making  power  intended  to  make  such  an  ex- 
emption in  favor  of  lunati^ss,  it  would  have  been  found  in  the 
statute,  and  when  basing  such  an  exemption  on  the  ground  of 
public  policy  we  see  no  reason  why  it  should  not  extend  to 
every  form  of  human  affliction  where  the  unfortunates  are  un- 
able to  comply  with  the  demands  of  creditors. 

The  owner  of  property  must  pay  his  debts,  and  can  only 
retain  such  of  his  estate  as  is  exempt  by  statute  for  the  main- 
tenance of  the  debtor  and  his  family. 

Judgment  below  is  reversed,  and  cause  renisnc^ed  for  fur- 
ther proceedings  consistent  with  this  opinion* 
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Case  47— petition  EQUITY— Makch  1. 

Butcher's  Sons  v.  Krauth,  Ferguson  &  Co. 

appeal  from  louisville  chamceby  court. 

1.  It  is  the  legal  duty  of  a  coumibbiok  merchant  or  bboe£B  to 
BELL  AHD  R0Y  TOR,  and  Qot  to,  OT  from,  his  principal. 

Be  it  <m  agent,  and  when  directed  to  buf  or  sell  for  account  of 
his  principal,  bie  duty  is  to  buy  front,  or  to  sell  to,  third  persons. 

Washington  Butcher's  Sons,  commigsion  nierchsnta  of  Chicago, 
ened  Krauth,  Fer^Bon  &,  Co.,  of  Louisville,  for  mone]'  alleged  to 
bave  been  advanced  and  paid  out  by  them  on  account  of  losses  on 
sales  of  meats  and  Urds  purchased  for  their  account  on  the  Chicago 
Board  of  Trade  while  acting  as  factors  and  brotcers.  Erauth,  Fer- 
guson &,  Co.  denied  that  any  such  purchases  or  sales  had  been  made 
for  theii  account.  The  evidence,  which  is  stated  and  discussed  in 
the  opinion,  failing  to  show  that  the  alleged  purchases  and  sales 
were  actually  made,  the  judgment  of  the  lower  court  dismissing  the 
piaintiOs'  petition  is  affirmed. 

UlTB  ft  DAVIE  FOB  APPELLANTS. 

1.  The  managing  partner  of  a  Louisville  "  pork-packing  and  provision* 
^ling"  house  can  bind  his  firm  by  purchases  of  pork  product  in  Chi- 
igo  or  other  customary  markets. 

2.  A  pnrcbaae  of  goods  with  the  intention  of  making  or  losing,  by 
lling  them  again  at  some  future  time,  is  business,  and  not  gambling. 

3.  Fraud  is  never  presumed;  and,  when  an  agent  is  ordered  to  buy 
ods  for  his  principal,  and  to  hold  them  until  his  principal  orders  bini 

ship  or  sell  them,  it  will  not  be  presumed  (especially  where  the  agent 
ears  to  the  contrary)  that  the  agent  fraudulently  sold  his  own  goods 

the  principal,  or  fraudulently  canceled  his  principal's  contracts  he- 
re receiving  orders  to  do  ao. 

4.  A  pledge  by  warefaunse-receipts  of  three  hundred  thousand  pounds 
middles  and  three  hundred  and  ninety  thousand  pounds  of  hams  in 

Ik,  when  there  are  only  two  hundred  and  thirteen  thousand  pounds 
middles  and  two  hundred  and  sixty-two  thousand  pounds  of  hams  in 
■  bulk,  is  a  valid  pledge,  and  will  be  enforced  in  equity  against  the 
dgor  or  his  assignee  for  Uie  benefit  of  creditors. 

5.  A  deed  of  assignment  for  the  benefit  of  creditors  which  excludes 
:  creditor's  claim  is  within  the  operation  of  the  statute  of  1856. 

6.  The  appellants  are  commission  merchants  dealing  on  the  board  of 
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trade  of  Chicago.  They  are  not  brokers.  (Searing  v.  Butler,  69  HI. 
575;  Moeller  v.  McLaughlin,  60  111.  817.) 

A  com  mission  merchant  purchasing  for  a  customer  on  the  Chicago 
Board  of  Trade  becomes  personally  liable  for  the  price  to  the  penon 
from  whom  he  purchases.  (Searing  v.  Butler,  69  111.  579;  Wallace  t. 
Bradshaw,  6  Dana,  382;  Maxted  v.  Paine,  Law  Rep.,  6  Ex.  132;  Lyons  t. 
Culbertson,  83  111.  36;  Ashton  v.  Dakin,  4  Hurl.  &  Nor.  867;  Bosewanie 
v.  Billing,  109  Eng.  Com.  Law  Rep.  316.) 

As  soon  as  the  commission  merchant  has  incurred  a  liability  for  bis 
principal,  he  can  sue  the  principal  for  indemnity.  (Lacy  t.  Hill,  Law 
Rep.,  8  Oh.  Appeal,  923;  Lacy  v.  Hill,  Law  Rep.,  18  Eq.  189;  Ashton  v. 
Dakin,  4  Hurl.  &  Nor.  867.)  And  if,  upon  additional  maigin  being 
demanded,  the  principal  fails  or  refuses  to  furnish  it,  the  commission 
merchant  has  the  right  by  law,  as  well  as  by  custom  and  the  rules  of  the 
Board  of  Trade,  to  sell  out  the  property  he  has  bought  for  the  principal, 
or  close  out  his  contracts,  and  to  hold  the  principal  liable  for  the  loss 
incurred.  (Moeller  ▼.  McLaughlin,  60  111.  317 ;  Lacy  v.  Hill,  Law  Rep., 
18  Eq.  189;  Oorbett  v.  Underwood,  83  111.  824.) 

7.  The  defense,  upon  the  ground  that  the  assets  of  K.,  F.  &  Co.  are  not 
bound  for  appellants'  claim,  because  the  transactions  were  for  the  benefit 
of  John  M.  Ferguson  alone,  and  not  for  the  benefit  of  the  firm,  is  purely 
technical,  and  is  devoid  of  equity. 

The  firm  of  K.,  F.  &  Co.  was  bound  by  the  acts  and  purchases  of  J. 
M.  F.,  in  the  name  of  the  firm.  (Winship  v.  Bank  of  United  States, 
5  Peters,  561 ;  Palilucan  v.  Taylor,  75  III.  634;  Wharton  v.  Woodbnm, 
4  Dev.  &  Battle,  Law,  507 ;  Woodward  v.  Winship,  12  Pick.  435 ;  Blinn 
V.  Evans,  24  111.  317 ;  Collyer  on  Partnership,  sees.  392,  445,  446, 484; 
Parsons  on  Part.,  p.  173;  Bigelow  on  Estoppel,  p.  425;  Warder  v.  New- 
digate,  11  B.  Mon.  177.) 

The  transactions  were  real  and  valid;  they  were  not  shams;  they 
were  not  gambling.  (Ashton  v.  Dakin,  4  Hurl.  &  Nor.  867;  Brown  v. 
Speyer,  20  Grattan,  309;  Smith  v.  Bouvier,  70  Pa.  St.  331;  Corbett  v. 
Underwood,  79  III.;  Lehman  v.  Strassberger,  2  Wood's  Cir.  Ct.  Bep.  554 ; 
Black  V.  Tiedmann,  Chicago  Legal  News  of  December  14, 1878;  Pinxley 
V.  Boynton,  79  III.  353 ;  Rosewame  v.  Billing,  109  Eng.  Com.  Law  Rep. 
316 ;  Stanton  v.  Small,  3  Sandford,  230 ;  Rusey  v.  Berry,  65  Maine,  570; 
Walcott  V.  Heath,  78  HI.  436 ;  Logan  v.  Musick,  81  HI.;  Clark  v.  Foss. 
7  Bisaell.) 

8.  A  pledge  without  a  delivery  of  possession  is  good  as  between  the 
parties,  and  against  all  except  purchasers  for  value.  (Fletcher  v.  Morey, 
2  Story,  555 ;  Langton  v.  Waring,  18  Common  Bench  (N.  a),  318.) 

An  assignee  for  the  benefit  of  creditors  is  not  a  purchaser  for  value. 
(2  Story's  Rep.  555 ;  1  Am.  Le.  Ca.  52;  1  Am.  Le.  Ca.  in  Eq.  87.) 
It  is  not  requisite  now  that  property  in  a  mass,  like  meats  in  balk, 
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wheat  in  bins,  oil  in  tanks,  etc.,  etc.,  should  be  separated  into  piles. 
Such  warehouse-receipts  as  appellants',  in  this  case,  have  by  commercial 
iLsage  a  settled  meaning  as  conveying  such  an  undivided  portion  of  the 
mass,  and  this  usage  is  recognized  and  sanctioned  by  the  courts.  (Kim- 
berly  v.  Patchin,  19  N.  Y.  335 ;  6  Cal.  603  ;  8  Cal.  489 ;  6  Randolph  ( Va.), 
473;  13  Fl.  628;  12  Mich.  328;  37  Me.  414;  67  Me.  97;  20  Wis.  616; 
23  Wis.  643;  89  C!onn.  413;  9  Mass.  407;  14  Allen,  439;  14  Allen,  376  ; 
36  III.  160 ;  41  111.  344 ;  66  111.  108,  217 ;  68  Mo.  218 ;  62  Mo.  400 ;  19 
Ohio  St  344 ;  42  Iowa,  38 ;  66  Ga.  633 ;  3  Dillon,  234. 420 ;  51  N.  Y.  76.) 

When  K.,  F.  &  Co.  gave  receipts  covering  all  the  hams  they  had  in 
bulk  in  their  warehouse,  they  had  no  further  right  to  any  of  the  hams. 
(Horr  V.  Barker,  6  Cal.  489;  8  Cal.  603 ;  Knights  v.  Wiffen,  Law  Rep.  5 
Queen's  Bench,  660 ;  Jackson  v.  Anderson,  4  Taunton,  24 ;  Dale  v.  01m- 
stead,  36  III.  160;  41  Ul.  344;  2  Lansing,  211.) 

C.  H.  GIBSON  OF  COUNSEL  on  same  side. 

WM.  LINDSAY,  BARNETT  &  NOBLE  and  BARR,  GOODLOE  & 
HUMPHREY  FOR  appellees. 

1.  Tlie  averments  of  the  petition  must  be  proved  as  pleaded.  (Shear- 
man v.  Burrows,  10  A.  &  8.  698,  606.) 

If  the  proof  does  not  agree  with  the  pleadings  it  is  a  failure  of  proof, 
although  the  facts  proved  may  themselves  constitute  a  cause  of  action 
or  defense.  (Gkisper  v.  Adams,  28  Barbour,  441 ;  Walter  v.  Bennett,  16 
N.  Y.  260;  Carrell  v.  Collins,  2  Bibb,  430;  Lucket  v.  Bohannon,  3 
Bibb,  878 ;  Moore  v.  Dewees,  Litt.  S.  C.  228 ;  Bull  v.  McCrea,  8  B. 
Mon.  422;  2  Bibb,  23,462  ;  2  Mar.  612;  1  Litt.  849;  Myers's  Code,  sees. 
156,  157,  158  ;  Newman's  PI.  &  Pr.,  p.  729 ;  Dodd  v.  King,  1  Met  433.) 

2.  Cowling  was  a  partner  in  these  transactions  of  appellants,  and  no- 
tice to  him  that  Ferguson's  purchases  were  not  partneruhip  purchases 
was  notice  to  appellants.  (7  Dana,  869 ;  7  J.  J.  Mar.  423 ;  Story  on  Part., 
sec.  107;  17  111.  477;  36  Vt.  150;  39  Vt.  260;  Lindley  on  Part.  230, 
232. ) 

3.  Before  appellants  can  recover  they  must  show  that  they  made 
such  contracts  as  could  be  enforced  by  the  principal,  and  that  they 
were  compelled  to  respond  thereto  by  the  default  of  such  principal. 
f  Bo^tick  V.  Jardine,  3  H.  &  Co.  70 ;  Robinson  v.  MoUett,  L.  R.  7  Eng. 
md  Ir.  Ap.  80.) 

4.  Appellants  must  show  that  such  dealings  were  within  the  appa- 
rent scope  of  the  business  of  K.,  F.  &  Co.,  and  not,  to  the  knowledge  of 
>laintifik,  disapproved  of  by  the  partners  who  were  not  personally  cog- 
lizant  of  them.  These  facts  are  not  proved  ;  they  are  essential.  (Lind- 
ey  on  Part  193;  Story  on  Part.  sec.  210;  Warder  v.  Newdigate,  11  B. 
Ion.  175.) 
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5.  Appellants  must  ahow  that  the  contractB  made  by  them  were  valid 
contracts — 

They  must  prove  that  the  alleged  loss  sustained  by  them  anwe  out  of 
contracts  of  purchase  and  sale,  made  by  them  for  and  as  agents  of  K.,  F. 
&  Co.,  and  that  said  contracts  were  legally  binding  upon  and  enfordble  by 
E.,  F.  &  Co.  against  the  opposite  contracting  party.  (Taussing  v.  Hart, 
58  N.  Y.  425;  Day  t.  Holins,  108  Mass.  806;  Pickering  v.  Demeiett,  100 
Mass.  417.) 

If  any  such  apparent  contracts  were  made,  they  were  illegal  and 
Toid,  by  reason  of  incorporating  with  them,  as  part  thereof,  the  rule  of 
the  Board  of  Trade  of  Chicago,  28,  sections  1  and  5.  (Lyons  &  Co.  ▼. 
Culbertson,  Blair  &  Co.,  88  111.  84.) 

If  such  apparent  contracts  were  made,  they  were  the  contracts  of 
John  M.  Ferguson;  they  were  not  within  the  scope  of  the  ordinary 
business  of  the  partnership  of  K.,  F.  &  Co.,  and  therefore  were  not 
binding  on  said  firm.  (Story  on  Partnerships,  sees.  110,  111 ;  Breckin- 
ridge V.  Shrieve,  4  Dana,  876;  Warder  v.  Newdigate,  11  B.  Moiu  177; 
Wagnon  v.  Clay,  1  Mar.  257;  Story  on  Agency,  sees.  165,  169.) 

6.  The  purchases  were  intended  as  wagering  contracts  by  Ferguson ; 
and  it  must  be  presumed  they  were  so  known  by  appellants  and  the  par- 
ties from  whom  they  purchased.  (Griswold  t.  Bland,  78  £.  C.  L.  54<t ; 
Cassand  v.  Herman,  1  Bosworth,  212;  Kirk  t.  Bouvier,  70  Pa.  &t«  330; 
Kirkpatrick  v.  Bensall,  72  Pa.  St  158 ;  Walcott  v.  Heath,  79  111.  483 ; 
23  111.  493;  51  111.  473;  Calamer  v.  Day,  Vt.  144;  Sampson  ▼.  Shaw, 
101  Mass.  145 ;  Lyons,  &c.  v.  Culbertson,  Blair  &  Co.,  83  HI.  84.) 

Note — ^Thls  case  was  argued  and  heard  with  the  cases  of  Fergusno. 
assignee  v.  Northern  Bank  of  Kentucky ;  Same  v.  The  Louisville  Ctr 
National  Bank,  and  Sawyer,  Wallace  &  Co.  T.  Taggart,  Ac,  all  reported 
in  this  volume. 

JUDGE  COFER  delivered  the  opinion  of  the  oocjbt. 

The  appellants  are  commissioD  merchants,  doing  bosii 
in  the  city  of  Chicago,  and  members  of  the  Chicago  Board 
Trade.  They  brought  this  suit  against  Krauth,  Ferguson 
Co.,  pork-packers  and  provision  dealers  of  Louisville,  to 
cover  a  large  balance  alleged  to  be  due  for  money  paid  .^ 
and  advanced  on  account  of  dealings  in  meats  and  lard  on 
Chicago  Board  of  Trade,  in  which  the  appellants  BCiei 
brokers  for  Krauth,  Ferguson  &  Co. 

In  their  original  petition  the  appellants  alleged  tbat  ** 
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advanced  and  paid  out  for  Krauth,  Ferguson  &  Co.^  at  their 
special  instance  and  request^  various  sums  of  money,  and  ad- 
vanced and  loaned  to  Krauth,  Ferguson  &  Co.  various  sums 
of  money^  in  the  amounts  and  at  the  dates^  and  in  the  manner 
set  forth "  in  an  exhibit  filed  with  the  petition,  amounting  to 
the  sum  of  f  171|(760.13,  on  which  the  sum  of  f  114,818.80  had 
been  paid,  leaving  a  balance  of  f  56,941.33  due  and  unpaid, 
for  which  they  prayed  judgment. 

In  an  amended  petition  they  alleged  that  at  the  times  in 
the  bill  of  particulars  mentioned,  Krauth,  Ferguson  &  Co. 
requested  them  ^^  to  purchase  for  the  said  defendants,  as  such 
£su;tors  and  brokers,  the  merchandise,  consisting  of  meats  and 
lard,  in  said  original  petition  and  bill  of  particulars  set  forth 
within  and  upon  the  board  of  trade,  under  and  in  accordance 
with  the  rules  and  customs  of  said  board  of  trade;  and  the 
plaintiffs,  under  and  in  pursuance  of  said  requests  and  orders 
of  the  said  defendants,  did  make  the  several  purchases  of  mer- 
chandise for  the  said  defendants  upon  and  within  the  said  board 
of  trade,  and  under  and  in  accordance  with  its  rules  and  cus- 
toms, all  of  which  the  said  defendants  well  knew. 

"The  rules  and  regulations  of  said  board  of  trade  required 
that  the  said  purchases  should  be  made  in  the  name  of  the 
plaintiffs  (the  said  defendants  not  being  members  of  said 
board),  and  not  in  the  name  of  said  defendants,  and  required 
the  plaintiffs  to  become  liable  to  those  from  whom  such  goods 
were  purchased,  for  the  value  and  price  of  the  same,  all  of 
which  was  well  known  to  said  defendants;  and  defendants 
requested  the  plaintiffs  to  so  purchase  and  become  liable  for 
them,  and  plaintiffs,  under  and  in  pursuance  of  said  requests, 
and  in  accordance  with  said  usage  and  rules  and  custom  did 
so  make  said  purchases  in  their  own  name,  and  did  so  become 
liable  for  and  on  behalf  of  said  defendants  to  the  sellers  of 
said  merchandise,  for  the  price  thereof." 

The  plaintiffs  went  on  to  allege  that  according  to  the  rules^ 


718  BUSH'S  REPORTS.  [vol.  xiv. 

Batcher's  Sons  v.  Kmuth,  Fergusou  die  Co. 


customs,  and  usages  of  trade,  and  the  agreement  of  the  parties, 
Krauth,  Ferguson  &  Co.  were  bound  and  agreed  to  deposit 
money  or  securities  as  margin  to  protect  the  plainti&  against 
loss  in  case  of  a  decline  in  the  market,  and  that  it  was  further 
the  custom,  rule,  and  usage  of  trade  and  agreement  of  the 
parties  that  if  margins  were  not  kept  good,  then  they  (the 
plaintiffs)  were  authorized  to  sell  the  property  purchased  for 
the  defendants  at  the  market-price,  or  make  such  settlements 
with  those  from  whom  they  had  purchased  the  same  as  would 
be  best  for  the  interest  of  the  plain tifis  and  defendants;  that 
they  became  entitled  to  and  demanded  margins  which  were 
not  furnished,  and  thereupon  ^^the  plaintiffs,  under  and  in 
accordance  with  the  said  rules  and  customs  of  said  board  of 
trade,  and  the  usages  of  trade,  and  in  accordance  with  said 
agreement  and  authority  from  said  defendants,  the  said  de- 
fendants being  then  insolvent,  sold  the  said  merchandise  for 
which  they  were  so  liable  •  for  said  defendants,  the  said  sales 
being  made  by  the  plaintiffs  at  the  highest  market  price  which 
could  be  obtained  therefor,*'  etc.,  and  that,  crediting  the  de- 
fendants with  the  proceeds  of  sales  and  settlements,  there  was 
a  loss  of  $56,943.33,  which  they  had  paid  or  settled. 

Among  other  defenses  relied  upon  Krauth,  Ferguson  &  Co. 
specifically  denied,  as  to  each  item  of  the  alleged  purchases  and 
sales,  that  such  purchase  or  sale  had  been  made,  or  that  the 
appellants  had  paid  out  on  account  of  such  purchases  the  sums 
claimed,  or  any  other  sum. 

On  hearing,  the  appellants'  petition  was  dismissed,  and 
they  have  appealed. 

Although  several  defenses  were  set  up  and  relied  upon,  and 
were  presented  in  the  argument  of  counsel,  we  do  not  deem  it 
necessary  to  state  or  discuss  more  than  a  single  one  of  them : 

Did  the  appellants,  in  fact,  make  for,  and  on  account  of 
Krauth,  Ferguson  &  Co.,  the  purchases  they  claim  to  have 
made? 
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'Die  appellants  claim  to  have  acted  as  brokers  in  all  these 
traisactious.  They  also  claim  not  only  that  they  were  directed 
to  bay  and  sell  on  the  board  of  trade,  but  that  they  actually 
did  80.  Tlie  answer  denies  that  they  either  bought  or  sold  as 
tbey  alleged  they  did,  on  the  board  of  trade  or  elsewhere. 
The  money  they  claim  to  have  paid  out  they  claim  was  paid 
to  9apply  the  deficiency  in  the  proceeds  of  sales  to  meet  the 
mi  of  purchases.  This  claim  pao  only  be  sustained  by  proof 
or  purchases  and  sales  and  losses  thereon,  and  all  these  being 
denied,  the  burden  is  on  the  appellants  to  prove  their  case. 

It  is  the  legal  duty  of  a  broker  to  buy  and  sell  for,  and  not 
to  or  from  his  principal.  He  is  an  agent,  and  when  directed 
lo  buy  or  sell  for  account  of  his  principal  his  duty  is  to  buy 
from  or  sell  to  third  persons.  This  is  not  only  a  rule  of  rea- 
<0D  and  of  law,  but  it  is  the  rule  the  appellants,  by  their  plead- 
Dgs,  prescribe  for  themselves.  They  were  to  buy  and  sell  on 
he  board  of  trade  for  Krauth,  Fei^uson  &  Co.,  and  claim 
hey  did  so. 

The  only  witness  introduced  to  make  the  required  proof 
'as  the  managing  partner  of  appellants'  house,  H.  P.  Dar- 
Dgton. 

In  his  deposition  he  went  over  the  account  item  by  item, 
id  stated  that  it  was  correct  in  detail  and  in  the  aggregate; 
lat  his  firm  made  the  several  purchases  of  merchandise  with 
e  results  therein  stated,  and  advanced  and  paid  out  money 
r  Krauth,  Ferguson  &  Co.  on  account  of  said  purchases  and 
les  as  shown  on  the  account  filed  with  the  petition. 
He  stated  generally  more  than  once  that  all  the  alleged 
rchases  and  sales  were  actually  made  in  the  regular  course 
trade.  But  he  did  not  give  the  names  of  more  than  one  or 
0  persons  or  firms  from  whom  purchases  were  made  or  to 
lom  sales  were  made,  and  he  nowhere  stated  that  the  piir- 
ises  were  actually  made  of  third  persons. 
He  was  asked  if,  in  each  of  the  instances  in  which  it  was 
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claimed  that  purchases  were  made^  he  went  on  the  market  and 
made  contracts  of  purchase  with  third  persons.  He  answered 
as  follows : 

''As  to  making  contracts;  while  it  is  usual  with  us  to  make 
contracts  &s  far  as  possible,  contracts  are  not  made  in  every  in- 
stance for  this  reason:  I  may  have  received  an  order  from  a 
house  in  Boston,  to  buy  for  them  one  thousand  barrels  of  pork 
at  one  o'clock  in  the  day,  and  I  buy  it  at  f  20  a  barrel,  for  in- 
stance.    At  four  o'clock  on  the  same  day  I  receive  an  order 
from  a  party  in  Louisville  to  sell  one  thousand  barrels  of  pork, 
and  the  market  has  then  advanced  to  $20.50,  and  the  party  of 
whom  I  bought  at  one  o'clock  is  in  the  market  buying,  and  I 
sell  him  one  thousand  barrels  of  pork ;  no  contract  would  pass, 
because  it  would  not  be  necessary;  but  in  making  up  the  ac- 
count of  the  two  houses  that  night,  they  saj  on  little  cardfl — 
we  have  little  cards  that  we  trade  with — that  Mr,  A.,  at  one 
o'clock,  sold  to  Mr.  B.  one  thousand  barrels  of  pork  at  $20, 
and  at  four  o'clock  purchased  of  him  one  thousand  barrels  of 
pork  at  $20.50,  and  consequently  the  party  to  whom  the  differ- 
ence is  due  sends  in  his  bill  the  following  morning,  and  makes 
a  collection  of  it,  and  that  obviates  all  necessity  for  a  contract. 
The  contract  is  settled  so  far  as  they  are  concerned.     I  had  an 
order  to-day  from  Milwaukee  to  buy  five  hundred  barrels  of 
pork,  seller's  option,  February.     I  had  at  the  same  time  an 
order  from  Cincinnati  to  sell  five  hundred  barrels  at  the  same 
price.     Sometimes  we  do  not  execute  both  of  these  orders  to 
the  parties  on  the  board.     We  simply  let  the  orders  stand  as 
an  offset  to  each  other,  after  ascertaining  the  market.     If  the 
market  is  $20  a  barrel  one  order  offsets  the  other.     One  party 
buys  and  the  other  sells,  and  the  accounts  just  pass  through^ 
but  as  far  as  possible  we  endeavor  to  make  contracts  with  all 
these  parties  there." 

The  question  asked  the  witness  was  plain,  direct,  and  sim- 
ple.   It  went  to  the  very  foundation  of  the  claim  of  his  firm, 
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asserted  in  the  action,  and  admitted  of  a  ready  and  direct  an- 
swer, and  the  character  of  answer  made  furnishes  strong  rea- 
son to  believe  that  the  witness  could  not  truthfully  answer 
that  his  firm  had  in  fact  executed  the  orders  received  from 
Krauth,  Fei^uson  &  Co.,  by  making  contracts  aa  directed  and 
is  was  their  duty,  and  as  they  had  reported  that  they  had 

But  learned  counsel  contend,  tJiat  the  witness  having  stated 
generally  that  purchases  were  made,  and  that  the  property  was 
sold,  that  should  be  deemed  sufficient,  and  that  there  was  no 
inquiry  into  details  on  cross-examination,  or  effort  made  to 
show  that  these  general  statements  were  untrue. 

While  the  question  we  have  just  quoted  can  not  be  said  to 
bave  called  for  details,  it  did  call  for  a  general  answer  of 
I  very  specific  and  direct  character,  and  the  answer  demanded 
ifas  not  given  there  or  elsewhere  in  the  record.  The  witness 
nust  have  known  the  facts  inquired  about,  and  must  have 
mown  they  were  material  to  his  case,  and  his  failure  to  give 
hem  far  outweighs  his  general  statement,  that  purchases  were 
^tually  made,  and  especially  so  as  he  stated  in  answer  to  that 
rery  question,  that  in  the  case  supposed  by  him  an  order  from 
<ne  customer  to  sell  and  from  another  to  buy,  may  be  offset 
gainst  each  other,  and  that  without  any  contract  with  a  third 
erson  being  made,  there  is  a  sale  for  one  and  a  purchase  for 
be  other. 

This  indicates  that  the  witness  had  no  correct  conception 
f  the  force  of  the  words  he  used,  or  that  the  terms  "  buy " 
nd  "sell"  have  a  widely  different  meaning  in  Chicago  from 
lat  which  belongs  to  them  in  this  state.  That  this  was  not  a 
lere  inadvertence  of  the  witness  is  shown  by  the  fact  that  his 
:tention  was  again  called  to  the  subject,  and  he  answered  in 
le  same  way. 

He  was  asked  as  follows:  "You  have  stated  in  the  course 
'  yoar  deposition  that  when  you  would  receive  the  same  day 
Vol.  XIV.— i7 
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an  order  from  one  customer  to  sell,  for  future  delivery,  at 
a  fixed  price,  and  from  another  customer  to  buy,  for  future 
delivery,  at  the  same  price,  that  instead  of  making  an  actual 
purchase  or  an  actual  sale,  that  you  just  offset  the  two  con- 
tracts against  each  other,  have  you  not?*'  Answer:  "Not 
exactly  that;  no  sir;  because  there  is  an  actual  purchase  and 
an  actual  sale  made  there." 

That  such  a  transaction  does  not  amount  to  either  a  pur- 
chase or  sale  is  obvious,  and  that  the  witness  understood  that 
by  the  form  of  the  transaction,  as  he  describes  it,  there  was  an 
actual  purchase  and  sale,  proves  that  his  general  statement, 
that  he  made  purchases  and  sales  for  Krauth,  Ferguson  &  Co., 
however  honestly  made,  is  wholly  unreliable.  He  understands 
that  to  be  a  purchase  which  is  clearly  not  a  purchase,  and  all 
he  says  may  be  true,  as  he  understands  it,  and  it  may  also  be 
true  that  he  did  not,  in  any  instance,  make  either  an  actual 
purchase  or  an  actual  sale  for  the  account  of  Krauth,  Fergu- 
son &  Co.  That  this  conclusion  is  correct  may  be  further 
shown  by  other  statements  made  by  the  witness. 

He  said:  "I  would  like  to  explain  to  you  how  we  do  busi- 
ness here  in  Chicago.  The  trading  here  is  on  a  very  large 
scale,  and  to  facilitate  business  we  make  settlements  in  this 
way :  You  are  residing  in  Louisville,  and  you  send  me  an 
order  to  buy  you  one  thousand  barrels  of  pork.  You  do  not 
warn  it  immediately,  but  you  want  it  for  January,  for  in- 
stance. I  am  your  commission  merchant,  and  I  buy  yon  one 
thousand  barrels  of  pork,  of  the  Chicago  Packing  and  Provi- 
sion Company,  for  instance,  who  are  members  of  the  board 
of  trade,  and  who  operate  largely.  I  buy  it  at  $20.  I  report 
the  purchase  to  you,  and  I  am  responsible  to  you  for  the  de- 
livery of  one  thousand  barrels  of  pork.  It  may  be  very 
likely  that  I  had  one  thousand  barrels  of  pork  sold  the  Chi- 
cago Packing  and  Provision  Company  for  somebody  in  Boston 
at  $18  a  barrel.     I  owe  the  Chicago  Packing  and  Provision 
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ComfABj  pork  at  $18  a  barrel,  and  they  owe  it  to  me  at  (20, 
to  be  delivered  at  seller's  option,  during  the  month  of  Jan- 
naiy.  To  iacilitate  trade  we  do  not  wait  until  January  comes 
round  for  me  to  deliver  the  pork  tu  the  Chicago  Packing  and 
Provision  Company,  and  the  packing  company  to  deliver  it 
bacii  to  me  again,  but  we  settle  it  up  by  paying  the  difference 
to  the  packing  company  of  $2  a  barrel.  Yuu  will  naturally 
Kst,  who  are  you  going  to  get  the  pork  from?  Washington 
Butcher's  Sons  owe  you  one  thousand  barrels  of  pork.  They 
reported  it  bought  for  you,  and  they  are  responsible  for  it,  but 
that  pork  is  settled  up  by  the  sale  made  to  the  packing  com- 
pany for  some  other  account." 

It  is  evident  from  these  statements  that  the  witness  did  not 
fully  comprehend  the  statement  made  by  him,  that  all  these 
transactions  were  in  the  regular  course  of  business,  or  that  he 
iid  not  mean  to  say,  or  to  he  understood  as  saying,  that  he  in 
^ch  instfince  made  an  actual  contract  with  a  third  person  for 
he  purchase  and  sale  of  goods  under  orders  from  Krauth,  Fer- 
;uson  &  Co.,  or,  if  he  did,  then  his  statement,  that  purchases 
nd  sales  were  made  in  each  instance,  ought  to  be  understood 
nly  as  intended  to  mean  that  the  transactions  were  all  what 
e  understood  to  be  purchases  and  sales.  But  when  he  gives 
fie  details  of  a  transaction  as  consisting  of  the  settlement  of 
purchase  for  one  customer  by  surrendering  or  settling  a  sale 
rade  for  another,  or  by  offsetting  the  orders  of  two  customers 
^inst  each  other,  and  calls  that  a  purchase  for  one  and  a  sale 
r  the  other,  we  can  not  know  but  when  he  said  he  made  pur- 
lases  and  sales  for  Krauth,  Ferguson  <&  Co.,  in  the  regular 
urse  of  business,  he  merely  meant  that  he  had  purchased  for 
em,  and  immediately  canceled  the  contract  by  a  settlement 
th  the  seller,  or  that  he  had  made  it  by  offsetting  their 
ders  for  purchases  against  the  orders  of  other  customers  to 
II. 
Xfae  illustrations  given  by  him  of  the  manner  of  doing 
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business  in  Chicago  go  very  far  to  prove  that  such  was  his 
understanding. 

His  first  illustration  amounts  to  this :  The  appellants,  when 
directed  by  their  Boston  customer  to  sell  one  thousand  barrels 
of  pork,  sold  it  to  the  packing  company  at  $18,  making  the 
contract  with  that  company  in  their  own  name. 

This  was  required  by  the  rules  of  the  board  of  trade,  and 
was  altogether  proper.  They  reported  to  the  Boston  customer 
that  they  had  sold  his  pork,  and  that  contract,  although  made 
in  the  name  of  the  appellants,  being  made  for  their  customer, 
became,  as  between  them  and  him,  his  contract. 

When  they  received  an  order  from  their  Louisville  customer 
they  went  through  the  form  of  buying  for  him  from  the  pack- 
ing company  to  whom  they  had  sold  for  the  account  of  the 
Boston  customer,  and  notified  their  Louisville  customer  that 
they  had  bought  one  thousand  barrels  of  pork  for  him,  and 
thereby  made  the  contract  of  purchase  his  as  between  them- 
selves and  him.  They  then  held  two  contracts,  one  of  sale, 
which  belonged  to  the  Boston  customer,  and  one  of  purchase, 
which  belonged  to  the  Louisville  customer. 

These  contracts  it  was  their  duty  to  hold,  each  for  the 
customer  for  whom  it  was  made,  until  its  maturity,  or  until 
directed  by  the  customer  to  whom  it  belonged  to  dispose  of  it, 
or  until  by  the  usages  of  trade,  or  by  the  terms  of  the  agree- 
ment between  them  and  their  customers  respectively  they  had 
a  right  to  dispose  of  it.  They  had  no  right  to  dispose  of  or 
settle  either  for  their  own  account  or  on  account  of  their  deal- 
ings with  or  for  another  customer. 

But  they  immediately  proceed  to  settle  and  cancel  both 
contracts,  and  the  packing  company,  knowing  nothing  of  the 
interest  of  appellants^  customers  in  them,  was,  of  course,  dis- 
charged from  its  obligations  on  them.  This  is  all  done  long 
before  the  maturity  of  the  contracts.  When  they  mature  if 
the  Louisville  customer  calls  for  the  delivery  of  the   pork 
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bought  for  him,  instead  of  finding  in  the  hands  of  his  brokers 
1  contract  made  with  a  third  person  for  his  account,  as  he 
directed  to  be  done,  and  such  as  it  was  the  duty  of  his  broker 
to  make  and  bold  for  him,  be  finds  his  broker  is  alone  liable 
U  bim  for  his  purohase.  In  a  word,  be  finds  that  practically 
he  baa  been  dealing  with  bis  broker,  and  not  through  him  vnlh 
a  fkird  person. 

The  second  illustration  discloses  a  course  of  dealing  equally 
objectionable;  and  that  these  illustrations  correctly  represent 
the  appellants'  course  of  dealing  with  Krautb,  Ferguson  &  Co. 
is  shown  not  only  by  the  entire  failure  of  the  witness,  though 
specially  asked,  to  state  that  contracts  were  in  each  instance 
actually  made  with  third  persons  for  account  of  Krautb,  Fer- 
guson &  Co.,  or  to  give  the  names  of  those  with  whom  such 
contracts  were  made,  but  by  the  fact,  repeatedly  stated  by  bim, 
that  those  who  dealt  with  commission  houses  as  Krautb,  Fer- 
guson &  Co.  did,  could  look  to  no  one  but  their  commission 
inerubants  for  performance  of  their  contracts. 

This  can  not  be  true,  unless  they  failed  altogether  to  make 
ontracts  for  account  of  tbeir  customers,  or  unless,  having 
lade  sucb  contracts,  tbey  settled  or  canceled  them  before 
laturity. 

If  their  custom  is,  as  is  certainly  their  duty,  when  buying 
r  selling  for  customers,  to  make  contracts  with  third  persons, 
id  to  hold  these  contracts  until  they  mature,  or  until  the  cus- 
mer  directs  them  to  be  disposed  of,  or  until,  by  the  usages 
'  frade,  they  are  authorized  to  dispose  of  tbem  for  account 
the  customer,  it  can  not  be  true  that  they  are  alone  respon- 
>le  to  the  customer. 
If  appellants,  in  fact,  bought  meat  for  Krauth,  Ferguson 
Co.,  for  January  delivery,  for  instance,  and  held  the  con- 
ct  until  January,  and  did  nothing  in  the  meantime  to  dis- 
irge  the  seller  from  the  obligation  of  bis  contract,  the  seller 
uld    liave  been  bound  to  deliver  the  meat,  and  the  appel- 
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lants  woald  have  been  bound  to  receive  it  for  Krauth,  Fergu- 
son &  Ck).^  and  they  would  have  had  the  obligation  of  the 
seller  as  an  additional  guaranty  for  the  performance  of  the 
contract. 

The  statement  that  the  customer  can  look  to  no  one  but  his 
commission  merchant  for  performance  of  contracts  of  purchase 
or  sale,  can  only  be  true  on  the  assumption  that  the  commis- 
sion merchant  either  failed  to  make  contracts  with  third  per- 
sons, or,  having  made  them,  subsequently  discharged  such 
third  persons  from  the  obligations  of  the  contracts. 

The  appellants'  managing  partner  fiiiled,  as  we  have  seen, 
when  distinctly  asked  to  state  whether,  when  instructed  by 
Krauth,  Ferguson  &  Co.  to  buy  for  their  account,  the  appel- 
lants went  on  the  market  and  made  contracts  of  purchase  with 
third  persons. 

He  gave  two  illustrations  with  a  view  to  show  the  mode  of 
doing  such  business. 

From  one  of  these  illustrations  it  appears  that  contracts 
are  sometimes  made  and  then  immediately  canceled.  From 
the  other  it  appears  that  at  other  times  no  contract  is  made 
at  all.  Whether  the  one  or  the  other  of  these  modes  of  deal- 
ing was  adopted  when  dealing  with  or  for  Krauth,  Ferguson 
&  Co.,  or  whether  one  was  adopted  in  some  instances  and 
the  other  in  others  does  not  appear. 

Krauth,  Ferguson  &  Co.,  were  no  doubt  acquainted  with 
the  regular  and  customary  mode  in  which  business  was  trans- 
acted on  the  Chicago  Board  of  Trade.  But  there  is  nothing 
in  the  record  sufficient  to  show  that  either  of  the  modes 
adopted  by  the  appellants  was  according  to  a  custom  of  such 
duration  and  universality  as  to  become  binding  upon  their 
customers,  or  that  either  was  in  accordance  with  the  rules  of 
the  Board  of  Trade. 

The  two  methods  of  conducting  business,  as  stated  by  Mr. 
Darlington,  are  stated  generally,  as  "  the  way  we  do  bustneas 
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here  in  Chicago/'  and  as  "  the  regular  course  of  business/'  but 
this  is  not  sufficient  to  establish  such  anomalous  methods  as 
binding  customs  in  view  of  which  parties  are  to  be  presumed 
to  have  contracted. 

We  therefore  conclude  that  the  appellants  failed  to  prove 
that  they  made  purchases  and  sales  for  the  account  of  Krauth, 
Ferguson  &  Co.^  such  as  they  alleged,  and  therefore  failed  to 
show  that  they  paid  out  any  money  for  them  on  account  of 
such  purchases  and  sales,  and  the  judgment  dismissing  their 
petition  is  affirmed. 


Case  48— PETITION  EQUITY— May  1. 

Sawyer,  Wallace  &  Co.  v.  Taggart 


APPEAL  FBOM  LOUISVILLE  CHANCERY  COURT. 


.    CJoyTBACTS  FOR  THE  SALE  OF  GOODS  TO  BE  DELIVERED  AT  A  FUTURE 

i>AY  are  not  invalidated  by  the  circumstance  that,  at  the  time  of 
making  the  contract,  the  purchaser  intends  to  resell  before  the  time 
appointed  for  the  delivery. 

COITTRACTS   FOR   FUTURE   DELIVERY,   ENTERED  INTO  WTTHOUT  ANY 
aCUTUAL    AGREEMENT,  TACIT    OR    EXPRESS,  THAT    THEY    ARE   NOT 

xo  BE  PERFORMED  bv  delivery  of  the  goods  and  payment  of  the 
price,  are  valid,  and  no  subsequent  agreement  to  settle  them  by 
tbe  payment  of  differences  can  render  them  invalid. 

-^THE  FACT  THAT  THE   PURCHASER  FOR  FUTURE  DELIVERY  INTENDS 
ig-OT  TO  RECEIVE  AND  PAY  FOR  THE  GOODS,  BUT  TO  RESELL  THEM 

BCFORE  THE  DATE  OF  THE  DELIVERY,  fumishes  no  ground  for  hold- 
ing that,  it  was  tacitly  understood,  the  contract  was  not  to  be  per- 
formed and  was  to  be  settled  by  the  payment  of  differences. 

PURCHASER  OF  GOODS  FOR  FUTURE  DELIVERY — through  a  COmmi*- 

mon  merchant  by  depositing  a  margin — who  orders  a  resale  before 
^e  contract  time  for  delivery,  is  liable  for  all  losses  thereby  sus- 
tained. 


'  Sv;' 


.  v;i 
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5.  A  QAsaNO  CONTRACT  is  One  in  which  it  is  agreed  or  understood  in  the 
beginning  that  the  thing  dealt  for  is  not  intended  to  be  delivered, 
but,  that  the  parties  are  to  settle  their  mutual  wagers  on  the  price, 
by  paying  the  difference  between  sales  at  different  times. 
The  contracts  in  this  case  are  held  to  be  valid. 

BULLITT,  BULLITT  A  HARRIS  fob  appellants. 

1.  If  the  purchases  and  sales  made  by  Sawyer,  Wallace  A  Co.  were 
''wagering"  contracts,  this  fact  constitutes  no  defense  to  appeliaots' 
claim,  for  the  contracts  were  made  and  were  to  be  performed  in  New 
York,  and  are  therefore  governed  by  the  law  of  that  state.  In  the 
absence  of  any  New  York  statute  (none  having  been  produced  on  the 
trial,  or  made  part  of  the  record),  the  case  is  left  to  the  operation  of  the 
common  law. 

The  statutes  of  other  states  are  hct&  to  be  established  by  evidence  as 
other  facts,  and,  in  the  absence  of  such  evidence,  this  court  presumes 
that  the  common  law  prevails.  (Miles  v.  0>llins,  1  Met.  312;  Stephen- 
son V.  Bannister,  3  Bibb,  371.) 

2.  At  the  common  law  wagers  as  such  are  valid.  (McKinney  v.  Pope, 
3  B.  Mon.  95 ;  Downs  v.  Quarles,  Litt.  S.  C.  490 ;  Greathouse  v.  Throck- 
morton, 7  J.  J.  Mar.  29;  Chitty  on  Contracts,  p.  470.) 

3.  A  payment  of  money  by  an  agent  on  behalf  of,  and  at  the  request 
of  his  principal,  even  though  on  account  of  a  debt  contracted  upon  an 
illegal  consideration,  is,  as  between  the  principal  and  agent,  a  valid  pay- 
ment, and  the  money  may  be  recovered. 

An  agent  can  recover  for  advances  made  at  the  request  or  by  autboi^ 
ity  of  his  principal,  on  account  of  losses  upon  purchases  and  sales  for 
future  delivery.  (Durant  v.  Burk,  98  Mass.  168;  Brown  v.  Speyers,  20 
Gratt.  308;  Smith  v.  Bouvier,  70  Pa.  330;  Roswame  v.  Billing,  109 
Eng.  C.  L.  Rep.  316;  Greathouse  v.  Throckmorton,  7  J.  J.  Mar.  29; 
Lehman  V.  Strasberger,  2  Wood,  554;  Armstrong  v.  Toler,  11  Whcaton, 
274;  Brooks  v.  Martin,  2  Wall.  78;  Powell  v.  Smith,  66  N.  C.  401;  La- 
doux  V.  Bookler,  21  La.  Ann.;  Brooks  v.  Parker,  23  Ark.  390;  Anderson 
&  Tilley  v.  Moncrief,  3  De  Saus.  Eq.  Rep.  124;  Tenent  v.  Elliott,  1  Bos. 
&  Pull.  4.) 

4.  The  purchases  and  sales  in  question  can  not,  in  the  light  of 
the  authorities,  be  considered  as  involving  any  element  of  what  the 
law  denounces  as  wagering. 

5.  A  contract  of  sale  for  future  delivery  is  valid,  even  though  the  ven* 
dor  has  not  the  article  in  possession,  and  relies  solely  on  purchasing  it. 
English  cases:  Hibblewhite  v.  McMorine,  5  M.  &  W.  462  (1839);  Gritt- 
wood  V.  Blane,  73  Eng.  Gom.  Law,  536  (1852);  Ashton  v.  Dakin,  4 
Hurlston  &  Norman,  867  (1859.) 
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nibble  white  v.  McMorine  has  heen  referred  to  and  approved  in 
Whitehead  v.  Root,  2  Met.  587;  Brown  v.  Speyers,  20  Gratt  309;  Stan- 
ton  y.  Small,  8  Sanford,  230;  Smith  v.  Bouvier,  70  Pa.  330. 

New  York  cases  holding  such  contracts  to  be  valid :  Stanton  v.  Small, 
3SaDf.  230  (1849) ;  Cassard  v.  Hinman,  1  Bosw.  209  (1857);  Mcllvain  v. 
Edgerton,  2  Bob.  422  (1864);  Tyler  v.  Barrows,  6  Rob.  105  (1868.) 

Pennsylvania  cases:  Smith  v.  Bouvier,  70  Pa.  330;  Brua's  appeal, 
5  P.  F.  Smith,  294 ;  Kirkpatrick  v.  Bonsall,  72  Pa.  155. 

Maine  case :  Rumsey  v.  Berry,  65  Me.  570. 

Virginia  cases:.  Brown  v.  Speyers,  20  Gratt.  309;  citing  2  Parsons 
on  a)nt  543,  and  5  Exch.  Rep.  462. 

IJlinois  cases:  Rev.  Stat,  of  111.  of  1874,  p.  372,  sec.  130;  Walcott  v. 
Heath,  78  111.  436;  Pixley  v.  Boynton,  79  111.  353;  Corbett  v.  Under- 
wood, Chicago  Legal  News,  Feb.  17,  1877,  p.  179 ;  Logan  v.  Musick,  ibid. 
Nov.  24,  1877,  p.  73. 

6.  "  Warehouse-orders"  and  '* transferable  orders"  may  lawfully  be 
lued  for  making  deliveries  by  reason  of  usage  or  of  contract.  (Gibson 
▼.  Stevens,  8  How.  384 ;  Newcomb,  Buchanan  &  Co.  v.  Cabell,  10  Bush, 
460;  Greenbaum  v.  Megibben,  10  Bush,  420;  National  Bank  t.  Wall- 
bridge,  19  Ohio  St.  424 ;  How  v.  Barker,  8  Cal.  614 ;  Mcllvain  v.  Eger- 
ton,  2  Rob.  422 ;  Stanton  v.  Small,  3  Sanf.  230;  West.  U.  R.  R.  v.  Wag- 
ner, 65  ni.  197;  McPherson  v.  Hall,  44  111.  265.) 

7.  Conclusions:  First,  that  the  contracts  of  purchase  and  sale  in  con- 
troversy herein  are  not  "wagering"  contracts.  Second^  that  if  "wager- 
ing" contracts,  they  are  nevertheless  valid  at  common  law,  and  that  in 
the  absence  of  any  New  York  statute,  this  case  is  governed  by  the  com- 
mon law.  Thirds  that  even  if  those  contracts  shall  be  held  as  void 
"wagers,"  this  constitutes  no  defense  to  appellants'  claim  for  advances 
made  by  them  to  pay  losses  thereon  at  the  request  of  their  principals, 
Hamilton  &  Bros.  &  Co. 

RUSSELL  &  HELM  for  appellee. 

1.  On  removal  from  state  to  federal  courts.  (South.  Law  Rev.,  Apr. 
and  May,  1877 ;  Vannevar  v.  Bryant,  21  Wall.  41 ;  Case  of  Sewing  Ma- 
chine Cos.,  18  Wall.  553 ;  R.  W.  Co.  v.  Ramsey,  22  Wall.  328, 1  Har.  Ch. 
Pr.  169 ;  Sweeny  v.  Coffin,  1  Dill.  75 ;  Knapp  v.  R.  R.  Co.,  20  Wall. 
124.) 

2.  Transactions  in  which  parties  deal  simply  in  differences,  with  no 
bohafide  intention  to  deal  in  the  article,  are  against  public  policy,  illegal, 
and  void.  (Brua's  appeal,  55  Pa.  296 ;  Kirkpatrick  v.  Bonsall,  22  P.  F. 
Smith,  155;  Armory  v.  Gillman,  2  Mass.  6;  Sampson  v.  Shaw,  101 
>Ias8.  145;  Cassard  v.  Hinman,  1  Bos.  201;  Grizewood  v.  Blane,  73 
Eng.  Com.  Law,  525;  Ex-parU  Young,  6  Bissell,  53;  Lyon  v.  Culbert- 
Bon,  C.  L.  J.,  p.  401,  vol.  5,  No.  19,  Nov.  1877.) 
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8.  A  warehouse-receipt  for  property  stored  with  other  property  of 
the  same  kind,  to  be  good,  must  describe  the  property  with  sufficient 
clearness  to  identify  it,  and  the  property  for  which  the  receipt  is  given 
must  be  separated  from  the  other  property.  (Scudder  t.  Worster,  11 
Gush.  574;  Woods  v.  McGee,  7  Ohio,  466;  Hutchinson  v.  Hunter,  7 
Barr.  140;  Golder  v.  Ogden,  15  Pa.  8t.  528;  Waldo  T.  Belcher,  11  lie. 
609 ;  Merrill  v.  Hunnewell,  13  Pick.  215.) 

DODD  &  DODD  of  gounsel  on  same  side. 

JUDGE  GOFER  delivered  the  opinion  of  the  court. 

Hamilton  &  Brothers  &  Co.  were  pork-packers  and  com- 
mission merchants  doing  business  in  the  city  of  Louisville, 
and  the  appellants,  Sawyer,  Wallace  &  Co.,  were  commission 
merchants  doing  business  in  the  city  of  New  York,  and  mem- 
bers of  the  New  York  Cotton  Exchange  and  of  the  New  York 
Produce  Exchange. 

Commencing  in  December,  1875,  Hamiltons,  from  time  to 
time,  directed  Sawyer,  Wallace  &  Co.  to  buy  for  their  account, 
for  future  delivery,  certain  specified  quantities  of  cotton,  pork, 
and  lard. 

Hamiltons  knew  that  Sawyer,  Wallace  &  Co.  were  mem- 
bers of  the  cotton  and  produce  exchanges,  and  expected  the 
purchases  to  be  made  on  'change,  subject  to  the  rules  and  reg- 
ulations of  trade  in  New  York,  and  were  notified,  from  time 
to  time,  that  purchases  had  been  made  as  directed.  As  the 
time  approached  when,  according  to  the  terms  of  the  contracts 
of  purchase,  the  goods  were  deliverable,  Hamilton  &  Brothers 
&  Co.  directed  the  purchases  to  be  "  transferred  ^  to  w^^se- 
quent  months.  This,  as  the  evidence  shows,  was  intended  and 
understood  to  be  a  direction  to  sell  the  goods  and  parchaae  a 
like  quantity  for  delivery  in  the  months  designated. 

The  regulations  of  the  exchanges  require  that  all  oontracls 
made  on  'change  shall  be  made  in  the  names  of  members,  and 
Hamiltons  not  being  members,  the  purchases  made  for  them 
were  made  in  the  name  of  appellants,  who  became  liable  on 
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the  contracts  as  principals.  When  they  made  sales  at  less  than 
the  purchase-price,  being  bound  on  the  contracts  as  principals, 
thej  advanced  the  amount  necessary  to  cover  the  loss  and 
advances  so  made,  and  brokerage  and  other  expenses  growing 
out  of  these  transactions  make  up  the  greater  part  of  their 
claim  asserted  in  this  action. 

The  appellees  resisted  this  part  of  the  claim,  and  it  was 
rejected  in  the  court  below  on  the  ground  that  the  transactions 
were  mere  illegal  wagers  on  the  market-prices  of  cotton,  pork, 
aud  lard ;  "  that  it  was  contemplated  by  Sawyer,  Wallace  & 
Co.,  Hamilton  &  Brothers  &  Co.,  and  all  connected  with  said 
transactions,  that  when  the  time  came  for  the  delivery  of  said 
cotton,  pork,  and  lard,  the  same  should  not  be  delivered  to 
the  party  so  pretending  to  purchase,  but  that  said  party  should 
pay  or  receive,  as  the  case  might  be,  the  difference  between  the 
market  price  in  New  York  city  at  the  time  of  such  pretended 
purchase,  and  the  time  fixed  for  the  delivery  of  such  article  ;*' 
I.  e.  the  diflTerence  between  the  contract-price  and  the  market- 
price  on  the  day  of  delivery. 

Whether  those  transactions  were  of  that  character  is  the 
sole  question  in  this  case  which  we  deem  it  necessary  to  dis- 
cuss. 

The  evidence  shows  that  Sawyer,  Wallace  &  Co.,  in  each 
instance  when  directed  to  buy,  went  upon  the  exchange  and 
there  entered  into  agreements,  with  third  persons,  which  on 
their  face  constituted  valid  and  enforcible  contracts  for  the 
delivery  of  the  goods  directed  to  be  purchased.  Many  of  the 
contracts  thus  entered  into  are  exhibited  in  the  record,  and 
the  names  of  all  persons  with  whom  contracts  were  made  are 

given. 

All  the  witnesses  for  Sawyer,  Wallace  &  Co.,  who  testify 
from  their  personal  knowledge  of  the  transactions,  testify  that 
there  was  no  agreement  or  understanding  between  Sawyer, 
Wallace  &  Co.  and  Hamiltons,  or  between  Sawyer,  Wallace 
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&  Co.  and  those  with  whom  they  made  contracts^  that  the 
goods  contracted  for  should  not  be  delivered  and  paid  for 
according  to  the  terms  of  the  written  contracts,  or  that  the 
contracts  should  be  settled  by  the  payment  of  differences. 
One  of  the  members  of  the  firm  of  Hamilton  &  Brothers  & 
Co.  testified  that  his  firm  never  intended  to  receive  the  goods 
they  directed  Sawyer,  Wallace  &  Co.  to  buy,  but  that  they 
desired  to  have  made  on  their  account  contracts  which  they 
could  enforce  if  they  chose  to  do  so ;  that  their  intention  was 
to  resell  the  goods  before  the  time  arrived  for  delivery,  and 
this  latter  intention  was,  we  think,  known  to  Sawyer,  Wallace 
&Co. 

The  evidence  also  showed  that  before  the  maturity  of 
each  contract,  Hamiltons  directed  the  goods  contracted  for 
on  their  account  to  be  sold,  and  that  Sawyer,  Wallace  &  Co. 
went  on  'change  and  made  contracts  for  the  sale,  for  account 
of  Hamiltons,  of  goods  corresponding  in  quality  and  kind 
with  those  they  had  purchased  for  them,  deliverable  at  cor- 
responding dates;  and  the  names  of  the  persons  to  whom 
these  sales  were  made  are  given  in  the  record. 

Rules  of  the  exchanges,  made  part  of  the  contracts, 
respectively  provide  that  deliveries  of  goods  sold  for  future 
delivery  shall  be  made  in  the  following  manner : 

The  seller  shall  give  written  notice  to  the  buyer  that  he 
will  deliver  on  a  named  day.  If  the  seller  has  resold  the 
goods,  he  passes  the  notice  to  his  vendee,  and  so  on  until  it 
reaches  a  vendee  who  has  not  sold.  The  seller  must  then 
deliver  to  the  buyer  a  transferable  order,  or  an  order  on  a 
warehouse  or  place  of  delivery  before  12  M.  of  the  day  pre- 
ceding that  on  which  the  delivery  is  due.  If  the  buyer  has 
not  resold,  he  is  bound  to  present  the  order  and  receive  and 
pay  for  the  goods.  If  he  has  sold  he  passes  the  order  to  his 
vendee,  and  so  on  until  it  reaches  a  vendee  who  has  not  sold, 
and  he  is  bound  to  receive  and  pay  for  the  goods  at  the  original 
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contract-price,  the  difference  between  that  price  and  the  price 
of  each  subsequent  sale  being  settled  between  the  immediate 
parties  to  such  sales.  The  rules  also  provide  that  delivery- 
orders  shall  be  received  by  any  member  of  the  exchange  to 
whom  goods  of  the  kind  called  for  in  it  are  due  from  another 
member. 

The  evidence  shows  that  in  every  instance  notice  of  deliv- 
ery and  the  usual  delivery -orders  were  received  by  Sawyer, 
Wallace  &  Ck).  from  the  seller,  and  were  passed  by  them  to 
those  to  whom  they  had  sold  for  account  of  Hamiltons. 

Having  shown  that  they  entered  into  contracts  valid  on 
their  fiice  for  the  purchase  of  the  goods  they  were  directed  to 
buy  for  Hamiltons,  and  that,  pursuant  to  directions,  they  resold 
the  goods  and  delivered  to  the  purchasers  from  them  delivery- 
orders  which  they  had  received,  and  that  on  such  resales  there 
were  losses,  which  they  paid,  they  have  made  out  a  clear  prima 
fade  right  to  recover,  and  unless  it  has  been  shown  that,  on 
account  of  something  not  appearing  on  the  face  of  the  trans- 
actions, they  were  in  some  way  illegal,  the  judgment  of  the 
court  below  must  be  reversed. 

No  direct  evidence  was  offered  to  prove  the  presence,  in 
any  of  the  transactions,  of  any  element  of  illegality. 

An  effort  was  made  to  prove — and,  for  the  purposes  of  this 
ease,  we  assume  that  it  was  successful — that  none  of  the  per- 
sons with  whom  Sawyer,  Wallace  &  Co.  made  contracts  for 
purchases  had  the  goods  contracted  for  on  hand  at  the  times 
of  entering  into  the  contracts,  and  that  they  had  no  reasonable 
expectation  of  acquiring  them  except  by  purchasing  in  the 
market.  But  that  fact  did  not  render  the  contract  unenforci- 
ble,  much  less  vicious.  (Whitehead  v.  Root,  2  Met.  587; 
Hibblewhite  v.  McMorine,  5  Mess.  &  Webb,  462 ;  Grizewood 
V.  Blane,  73  Eng.  Com.  Law,  536 ;  Stanton  v.  Small,  3  Sand. 
230.) 

And  we  may  here  remark  that  there  is  no  evidence  that 
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the  sellers  did  not  in  fact  make  delivery  upon  each  of  these 
contracts  to  those  to  whom  sales  had  been  made^  or  that  any 
of  the  contracts  were  settled  by  the  payment  of  differences. 
But  it  is  immaterial  how  they  may  have  been  settled. 

If  they  were  entered  into  without  any  mutual  agreement, 
tacit  or  express,  that  they  were  not  to  be  performed  by  deliv- 
ery of  the  goods  and  payment  of  the  price,  they  were  valid, 
and  no  subsequent  agreement  to  settle  them  by  the  payment 
of  differences  could  render  them  invalid. 

There  is  not  only  no  direct  evidence  that  any  such  agree- 
ment was  made  at  the  time  the  contracts  were  entered  into, 
but  there  is  the  direct  and  positive  statement  of  each  of  the 
partners  composing  the  firm  of  Sawyer,  Wallace  &  Co.  that 
there  was  not:  and  the  names  of  those  with  whom  the  con- 
tracts  were  made  having  been  furnished,  ample  opportunity 
was  afforded  the  other  side  to  contradict  this  evidence.  In 
view  of  this  state  of  the  record  there  is  no  pretense  for  saying 
that  there  was  any  such  express  agreement,  and  counsel  do  not 
claim  that  there  w^as.  But  they  do  claim  that  there  is  evidence 
to  show  that  it  was  tacitly  understood  by  all  the  parties  that 
delivery  and  payment  were  not  to  be  made,  and  that  the  trans- 
actions would  be  closed  by  the  simple  payment  of  differences. 
The  only  evidence  tending  to  establish  such  an  understanding 
is,  of  course,  circumstantial. 

It  is  contended  that  it  has  been  proved,  and  it  may  be  con- 
ceded, that  a  large  proportion  of  similar  contracts  is  in  &ct 
so  settled.  But  it  is  equally  proved  that  a  very  large  bosi- 
ness  is  done  on  similar  contracts  by  dealers,  manufacturers, 
and  shippers  who  receive  and  pay  for  the  goods.  Nearly  the 
entire  business  in  what  are  called  futures  is  carried  on  on  the 
exchanges,  of  which  nearly  all  large  dealers  are  members.  The 
exchanges  are  corporations  created  and  recognized  by  the  laws 
of  the  state  of  New  York.  It  is  not  even  claimed  that  there 
is  not  much  legitimate  business  done  on  'change.     The  trans- 
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actions  for  Hamiltons  were  conducted  in  the  same  manner  in 
which  all  legitimate  transactions  there  are  conducted^  and  the 
fact  that  they  were  entered  into  there  has  no  greater  tendency 
to  prove  that  they  were  illegal  than  the  same  fact  has  to  prove 
all  other  transactions  there  are  also  illegal. 

That  there  is  much  most  mischievous  gambling  carried  on 
on  exchanges  and  boards  of  trade  no  one  can  doubt,  and  that 
the  New  York  cotton  and  produce  exchanges  are  no  excep- 
tion in  this  respect,  we  think,  is  shown  by  the  evidence  in 
thk  case;  but  as  there  is  also  much  legitimate  business  done 
there,  the  only  eflTect  which  the  fact  that  the  contracts  in 
question  were  made  there  ought  to  have  in  a  case  like  this  is 
to  mduce  a  more  rigid  scrutiny  of  the  other  facts  relied  upon 
to  show  that  the  object  was  to  gamble  under  the  forms  of 
legitimate  trade. 

Sales  for  future  delivery  have  long  been  regarded  and  held 

to  be  indispensable  in  modern  commerce,  and  as  long  as  they 

continue  to  be  held  valid,  one  who  buys  for  future  delivery 

has  as  much  right  to  sell  as  any  other  person,  and  there  can 

not,  in  the  very  nature  of  things,  be   any  valid  reason  why 

one  who  buys  for  future   delivery  may  not  resolve,  before 

making  the  purchase,  that  he  will  resell  before  the  day  of 

delivery,  and  especially  when,  by  the  rules  of  trade  and  the 

terms  of  his  contract,  the  person  to  w^hom  he  sells  Avill  be 

bound  to  receive  the  goods  from  the  original  seller,  and  pay 

him  the  contract- price. 

The  objection  to  commercial  gambling  is  that  men  enter 
into  fictitious  contracts,  and  buy  and  sell  upon  contracts  never 
intended  to  be  performed  by  themselves  or  any  one  else,  but 
the  character  of  their  transactions  being  unknown  to  the  pub- 
lic, they  are  regarded  as  real,  and  so  affect  prices  and  trade 
without  having  any  legitimate  connection  in  fact  with  either. 
But  if  A,  desiring  to  engage  in  trade,  enters  into  a  con- 
tract with  B  for  the  purchase  of  an  article  for  future  delivery 
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and  becomes  bound  to  receive  and  pay  for  it,  that  is  a  real 
transaction,  and  is  valid  whether  made  in  the  coontry  or  on 
^change.  What  difference,  then,  is  made  in  the  nature  or 
character  of  the  transaction  if,  instead  of  intending  to  receive 
the  article  himself  and  pay  for  it,  he  intends  to  resell  it,  and 
thereby  procure  another  to  receive  and  pay  for  it  in  his 
stead? 

The  material  matter  is  that  the  contract  shall  be  such  that 
its  performance  can  be  enforced.  If,  in  the  case  put,  A  does 
not,  by  reselling,  procure  another  to  perform  the  contract  for 
him,  he  is  bound  to  perform  it  himself. 

So  with  the  contracts  in  question  here.  Hamiltons  did  not 
intend  themselves  to  receive  and  pay  for  the  cotton,  pork,  and 
lard  purchased  for  them,  but  there  being  no  agreement  between 
them  and  Sawyer,  Wallace  &  Co.,  or  between  the  latter  and 
those  with  whom  they  contracted,  that  the  contracts  should  be 
settled  by  the  payment  of  differences.  Sawyer,  Wallace  &  Co. 
would  have  been  bound  to  receive  the  goods  from  those  from 
whom  they  purchased,  and  Hamiltons  to  receive  them  from 
Sawyer,  Wallace  &  Co.  But  although  Hamiltons  did  not  in- 
tend to  receive  the  goods,  they  intended  to  resell  them,  and, 
having  done  this,  their  vendees  became  bound  in  their  stead 
to  receive  the  goods  and  pay  for  them. 

But  counsel  contend  that  it  is  not  shown  that  the  goods 
bought  for  Hamiltons  were  resold ;  that  sale  may  have  been 
made  of  an  equal  quantity  of  the  same  kind  of  goods,  hot  that 
this  was  not  a  resale  of  the  same  identical  goods,  and  there- 
fore that  there  is  no  evidence  that  the  persons  to  whom  sales 
were  made  for  their  account  became  bound  to  perform  the 
contracts  made  for  them. 

To  this  argument  there  are  two  conclusive  answers:  From 
the  very  nature  of  a  contract  of  sale  for  future  delivery,  the 
sale  is  not  of  ascertained  articles,  but  of  articles  of  a  desi^ 
nated  kind,  to  be  selected  at  the  time  of  performance,  and  may 
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be  discharged  by  the  delivery  of  any  articles  answering  to  the 
general  description  given  in  the  contract. 

Neither  the  goods  purchased  nor  those  sold  for  account  of 
Hamiltons  were  ascertained  when  the  sales  for  their  account 
were  made,  but  the  evidence  shows  that  the  delivery-orders 
received  from  those  from  whom  purchases  were  made  for 
them,  and  which  represented  the  property  purchased,  were 
passed  to  those  to  whom  sales  had  been  made,  and  thus  rep- 
resented the  property  sold. 

And,  again,  if  the  identical  goods  were  not  resold  so  as 
to  obtain  some  one  else  to  receive  and  pay  for  them,  Sawyer, 
Wallace  &  Co.  remained  bound  to  do  so,  and  the  contracts 
were  thus  in  any  event  to  be  performed  by  some  one.  The 
&ct  that  Hamiltons  intended  not  to  receive  and  pay  for  the 
goods,  but  to  resell  them,  furnishes  no  ground  for  holding  that 
it  was  tacitly  understood  that  the  contracts  were  not  to  be  per- 
formed, and  were  to  be  settled  by  the  payment  of  differences. 

It  is  next  contended  that  such  understanding  is  shown  by 
the  feet  that  in  the  whole  course  of  dealing  between  Sawyer, 
Wallace  &  Co.  and  Hamiltons,  extending  over  a  period  of 
about  two  years,  and  amounting  in  the  aggregate  to  several 
hundred  thousand  dollars,  no  goods  were  ever  actually  re- 
ceived by  either  on  account  of  any  of  said  transactions. 

This  argument  would  have  much  force  but  for  the  fact  that 
all  these  transactions  were  had  with  the  same  intention  to 
resell,  and  the  further  fact  that  sales  were  actually  made  in  all 
instances,  just  as  in  those  we  are  considering.  If  one  such 
transaction  might  be  legally  had,  then  many  made  with  the 
same  object  in  view  would  be  equally  lawful. 

But  instead  of  furnishing  evidence  of  a  tacit  understanding 
tiiat  the  contract  was  to  be  settled  by  the  payment  of  differ- 
ences, this  long  course  of  dealing,  in  which  it  does  not  appear 
tha.t  any  contract  was  so  settled,  rather  conduces  to  disprove 
-tiie  existence  of  such  an  understanding. 
Vol.  XIV.— 48 
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Another  matter  relied  upon  is  the  fact  that  it  often  happens 
that  contracts  are  entered  into  in  one  month  on  the  New  York 
Cotton  Exchange  for  the  sale  of  a  greater  number  of  bales  of 
cotton  than  are  in  store  in  all  the  ports  in  the  United  States. 

This  argument  is  not  sound. 

As  already  seen,  sales  for  future  delivery  are  legal,  and  one 
who  has  purchased  for  future  delivery  may  resell. 

In  this  way  the  same  bale  of  cotton  may  be  sold  many 
times  in  one  month,  and  thus  the  aggregate  of  sales  may 
greatly  exceed  the  stock  on  hand  or  in  the  country,  and  yet 
all  the  contracts  may  be  not  only  legal,  but  may  in  &ct  be 
performed. 

But  counsel  contend  that  the  rules  of  the  New  York  Ex- 
change are  so  framed,  and  the  course  of  dealing  there  is  such, 
that  deliveries  can  not  be  enforced,  and  that  this  proves,  or 
tends  to  prove,  that  the  parties  understood  these  contracts 
were  not  to  be  enforced.  Rules  4,  6,  and  8  of  the  cotton  ex- 
change are  indicated  as  establishing  this  view. 

Rule  4  provides  that  either  party  to  a  contract  may  cloee  or 
cancel  it  upon  notice,  in  writing,  to  the  opposite  party  at  any 
time  before  notice  of  delivery.  But  how  ?  The  rule  goes  on 
to  provide  that  "  the  party  to  whom  notice  is  given  has  the 
option  either  to  make  settlement  (t.  e.  to  pay  or  receive  the 
difference),  or  to  receive  a  satisfactory  contract  made  equal  to 
that  held  by  him.'' 

Upon  such  a  notice  being  given,  the  party  receiving  it  is 
not  compelled  to  accept  settlement  by  payment  of  differences. 
He  has,  by  the  express  language  of  the  rule,  the  "  option  "  to 
demand  another  contract  equal  to  that  held  by  him.  The  only 
effect  of  the  rule  is,  that  if  the  party  giving  the  notice  can 
procure  a  party  satisfactory  to  him  to  whom  notice  has  been 
given  to  take  his  place  and  perform  the  contract,  the  oontrKt 
of  such  person  must  be  accepted  in  lieu  of  the  original  con- 
tract. This  is  but  a  reasonable  regulation,  which,  while  it  does 


TOL  XIV.] 


JAIOJARY  TERM,  1879. 


739 


Sawyer,  Wallace  &  Co.  v.  Taggart 


Dot  deprive  the  party  receiving  the  notice  of  the  right  to 
demand  the  thing  purchased^  or  to  deliver  and  receive  pay- 
ment for  the  thing  sold^  may  be,  and  doubtless  is,  of  great 
practical  value  and  importance  to  trade,  and  in  no  way  tends 
to  &cilitate  fictitious  trading  or  gambling  on  market-prices. 

Practically,  the  rule  amounts  to  this,  that  the  party  to 
whom  notice  is  given  must  pay,  or  accept  payment  of  the 
difference,  or  accept  a  satisfactory  person  in  the  room  and 
stead  of  the  party  giving  the  notice,  and  discharge  him  and 
look  to  his  substitute  for  performance  of  the  contract. 

Rule  6  relates  to  margins,  and  we  do  not  perceive  that  it 
has  any  bearing  upon  the  question  in  this  case. 

Rule  8  relates  to  settlements  when  there  has  been  de&ult 
in  delivering  or  receiving  cotton  due  on  a  contract.     It  pro- 
vides that  in  such  cases  the  seller  making  default  shall  settle 
at  one  quarter  of  a  cent  per  pound  above  the  average  quota- 
tions for  spot  cotton  of  the  day  of  delivery,  and  that  a  buyer 
making  default  shall  settle  at  the  average  quotations  for  spot 
cotton  of  the  day  following,  with  the  addition  of  one  quarter 
of  one  cent  per  pound  in  favor  of  the  seller;  and  it  also  pro- 
vides  that  "no  defaulting  party  can  claim  settlement  under 
his  rule,  except  upon  evidence  that  the  default  was  uninten- 
lonal^  and  not  premeditated.^' 

Liability  for  such  a  penalty  for  default,  and  a  provision  for 
his  summary  mode  of  making  settlements  in  such  cases,  would 
?eni  to  be  a  sufficient  and  salutary  guaranty  for  the  perform- 
ace  of*  contracts,  and  instead  of  affording  facilities  for,  or 
imisbing  evidence  of,  gambling  on  the  turn  of  prices',  seems 
ell  calculated  to  insure  that  good  faith  and  promptness  so 
dispenBable  in  commercial  transactions. 

Without  noticing  other  provisions  of  the  rules,  it  may  be 

rnarkecJ  that  they  seem  to  provide  for  real  and  not  fictitious 

ide  •    that  they  provide  against  unreal  transactions;  and  that 

large  »  portion  of  the  real  business  in  the  great  cities  is 
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done  on  'change  as  to  wholly  forbid  the  conclusion  that  all 
contracts  made  on  them  are  unlawful^  and  unless  such  conclu- 
sion could  be  reached^  the  contracts  involved  here  must  be 
held  to  have  been  valid  and  lawful. 

This  conclusion  is^  we  think^  well  sustained  by  both  reason 
and  authority^  and  is  not  opposed  to  any  authority  to  which 
our  attention  has  been  called. 

In  Ashton  v.  Dakin,  4  Hurl.  &  Norm.  867,  the  fiwjts  were 
these :  The  plaintiff  was  a  broker,  and  was  directed  by  the 
defendant  to  buy  for  him  certain  stock  for  future  delivery. 
The  plaintiff  bought  the  stock  through  another  broker,  who 
made  the  contract  in  his  own  name,  and  became  liable  for 
its  performance. 

Before  the  day  of  delivery  the  defendant  ordered  the 
stock  to  be  sold,  and  it  was  sold  at  a  loss,  which  the 
broker  paid.  The  plaintiff  repaid  the  broker,  and  brought 
his  action  for  the  amount.  The  defendant  pleaded  that  the 
transaction  was  a  mere  wager  on  the  market-price  of  the 
stock. 

The  arbitrators  found  that  the  defendant  never^  in  fiict, 
intended  to  take  a  transfer  of  the  stock,  and  that  the  plaintiff 
was  fully  aware  of  this  when  the  orders  were  given,  and  that 
they  were  given  and  accepted  on  the  implied  terms  and  under- 
standing that  the  plaintiff  should  not  be  called  on  by  the 
defendant  to  deliver  the  stock  or  any  part  thereof,  and  that 
the  defendant  should  not  be  called  on  to  receive  or  pay  for  it ; 
but  that  it  should  be  resold  by  the  plaintiff  before  the  time 
of  payment  arrived,  and  the  defendant  should,  on  the  resale, 
either  pay  or  receive  the  difference,  after  debiting  him  with 
the  plaintiff's  charges  on  the  purchase  and  resale. 

This  was  held  not  a  gaming  transaction. 

There  as  here  there  had  been  many  similar  transactions 
between  the  parties. 

Under  the  rules  of  the  London  Stock  Exchange,  where 
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the  purchases  were  made,  the  purchaser  was  entitled  to  a 
transfer  of  the  stocky  but  never  actually  received  it.  So  here, 
under  the  rules  of  the  New  York  Exchange,  the  purchaser 
was  entitled  to  demand  the  delivery  of  the  cotton,  pork,  and 
lard,  but  did  not  receive  it. 

There,  as  here,  the  thing  was  resold  before  the  day  of 
delivery,  but  there  is  this  diflTerence  between  the  cases:  In 
that  the  agreement  originally  made  was  that  there  should  in 
no  event  be  a  delivery  to  the  purchaser,  while  in  this  there 
was  no  such  agreement,  but  the  purchaser  might  have  refused 
to  sell  and  have  demanded  a  delivery  of  the  goods. 

But  counsel  say  that  was  an  actual  transaction ;  that  there 
was  an  actual  purchase  of  stock.     It  was  no  more  an  actual 
transaction  than  those  in  this  case.     Here,  as  there,  there  was 
a  purchase  and  a  resale.     Here  it  appears  that,  by  the  rules 
of  the  exchanges,  the  purchasers  had  a  right  to  demand  that 
the  thing  contracted  for  should  be  delivered  either  to  them- 
selves or  their  vendee,  immediate  or  remote;  that  they  did 
resell  and  transfer  the  right  to  demand  delivery  just  as  in  the 
case  supra,  and  as  the  vendees  were  legally  bound  to  receive 
and  pay  for  the  goods,  we  ought  to  presume  they  did  so.    But 
it  is  wholly  immaterial  whether  they  did  so  or  not.      It  is 
enough  that  it  is  not  shown  that  there  was  any  understand- 
ing  or    agreement,  tacit   or  express,  that  the  goods  would 
not  be  delivered  and  paid  for,  and  that,  in  the  absence  of 
such  agreement,  they  were  legal  and  enforcible. 

In  Smith  v.  Bouvier,  70  Pa.  St.  325,  the  Supreme  Court 
of  Pennsylvania  defined  a  gaming  contract  to  be  one  in  which 
it  is  agreed  or  understood  in  the  beginning  that  the  thing  dealt 
for  is  not  intended  to  be  delivered,  but  the  parties  are  to  settle 
their  matual  wagers  on  the  price  by  paying  the  difference  be- 
ween  sales  at  different  times. 

There  are  many  other  cases  in  which  the  same  question 
rose^  and  they  all  hold  substantially  the  same  language,  and 
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turn  upon  the  question,  whether  there  was  an  agreement  or 
understanding,  tacit  or  express,  between  the  parties  at  the 
time  of  entering  into  the  contract,  that  the  thing  contracted 
for  was  not  to  be  delivered  and  paid  for  according  to  the  tenor 
of  the  contract. 

We  fully  concur  in-  the  principle  upon  which  these  cases 
were  decided;  but  we  find  in  this  case  no  sufficient  evidence 
that  any  such  understanding  or  agreement  existed  between  the 
parties  as  renders  the  contracts  illegal. 

That  no  actual  delivery  was  ever  made  directly  to  Hamil- 
tons,  or  to  the  appellants  for  them,  proves  nothing.  This  was 
not  expected  or  intended,  and  was  not  essential  to  the  validity 
of  the  contracts.  No  case  has  been  found  in  which  it  has  been 
held  that  the  fact  that  no  delivery  was  made  or  intended,  was 
of  any  importance  where  it  also  appeared  that  the  purchaser 
intended  and  had  resold  before  the  time  for  delivery,  and  there- 
by procured  another  to  become  bound  to  receive  and  pay  for 
the  goods  in  his  stead. 

Counsel  cite  Kirkpatrick,  &c.  v.  Bonsall,  72  Pa.  St  155. 

The  contracts  there  were  of  the  class  known  as  '^ puts'*  and 
"calls.*' 

In  consideration  of  $1,000,  for  which  the  plaintiff  executed 
his  note  to  the  defendants,  they  undertook  to  deliver  to  the 
plaintiff,  if  he  should  call  upon  them  to  do  so  at  any  time 
during  the  first  six  months  of  1871,  five  thousand  barrels  of 
petroleum  at  ten  and  a  half  cents  per  gallon. 

The  plaintiff  called  for  the  oil,  and  the  defendants  failing  to 
deliver  it,  suit  was  brought  on  the  contract. 

The  court  held  that  the  contract  was  valid  on  the  lace  of 
the  writing,  but  its  form,  it  was  intimated,  was  suggestive  of 
gambling;  the  number  and  amount  of  similar  contracts  en- 
tered into  by  the  plaintiff  about  the  date  of  the  contract  in 
question ;  his  inability  to  pay  for  his  purchases ;  the  fact  that 
he  was  not  a  dealer  in  or  refiner  of  oil ;  that  he  had  not  sold 
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it  at  the  time  he  made  the  call,  and  his  own  declaration  on  the 
witness-stand,  that  he  would  not  have  called  for  the  oil  if  the 
price  had  not  advanced  beyond  what  he  was  to  pay,  were  facts 
proper  to  go  to  the  jury,  to  show  that  there  was  no  intention 
to  deal  bona  fide^  but  that  the  transaction  was  a  mere  betting 
upon  the  market-price  of  oil. 

That  case  is  wholly  unlike  this  in  its  facts  and  circum- 
stances. 

The  contracts  in  question  here  were  in  the  form  in  constant 
and  universal  use  on  the  New  York  Cotton  and  Produce  Ex- 
changes ;  they  were  entered  into  in  the  usual  course  of  busi- 
ness ;  the  transactions,  though  large  in  the  aggregate,  never  at 
any  time  went  beyond  what  might  have  been  justified  by  the 
means  and   commercial  credit  and   standing  of  Hamilton  & 
Brothers  &  Co.     They  were  merchants,  and  in  the  habit  of 
dealing  in  these  commodities,  and  they  avowed  on  the  witness- 
stand  that  they  did  not  intend  to  gamble ;  that  is,  they  stated 
that  the  purpose  and  expectation  was  that  contracts  should  be 
made,  upon  which  they  could  demand  and  receive  the  goods 
if  they  should  at  any  time  desire  to  do  so,  and  that  when  they 
did  not  desire  to  receive  they  proposed  not  to  make  settle- 
ments by  receiving  or  paying  the  difference,  but  by  a  resale. 

Brua's  appeal,  55  Pa.  St.  294,  is  also  cited  by  appellee's 
counsel.  ' 

That  case  involved  the  validity  of  certain  promissory  notes, 
given  on  account  of  an  alleged  purchase  of  stocks  for  future 
delivery. 

The  circumstances  attending  the  transaction  are  not  stated 
in  the  report  of  the  case,  and  the  intention  of  the  parties  in 
entering  into  it  only  appears  from  the  finding  of  the  arbi- 
trators. 

They  found  that  "  doubtless  the  contract  and  the  four  notes 
were  the  component  parts  of  a  stock-gambling  transaction,  in 
which   Kaufman  (the  maker  of  the  notes)  in  efiect  betted  that 
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in  twenty-five  days  Harlem  stock  would  sell  at  less  than  $60 
per  share.'' 

The  court  said,  ''  Facts  found  by  auditors  are  concloaive, 
unless  shown  to  be  in  clear  mistake;  that  is  not  pretended 
here ;''  and  of  course  the  decision  was  against  the  validity  of 
the  notes.  That  was  merely  to  decide  that  notes  given  for  a 
gaming  consideration  can  not  be  enforced,  but  the  case  fur- 
nishes no  light  that  can  aid  us  in  determining  a  question  which 
the  arbitrators  in  that  case  had  conclusively  settled  upon  evi- 
dence not  reported.  The  case  decides  that  stock  gambling  is 
unlawful,  and  nothing  more.  What  amounts  to  stock  gam- 
bling was  not  even  a  question  in  the  case. 

In  Sampson  v.  Shaw,  101  Mass.  145,  also  cited  for  the 
appellee,  the  only  point  decided  was,  that  an  agreement  to 
make  a  '^  corner  "  in  stock,  by  buying  it  up  so  as  to  control 
the  market,  and  then  purchasing  for  future  deliveries,  is  ill^al. 

Cassard  v.  Hinman,  1  Bos.  207,  decides  that  a  contract  of 
sale  for  the  delivery  of  goods  at  a  future  day  is  valid  in  law, 
although  the  goods  at  the  date  of  the  contract  are  not  in  the 
possession,  nor  within  the  control  of  the  seller;  and  a  contract, 
though  valid  on  its  face,  is  illegal  if  it  was  the  intention  and 
understanding  of  the  parties,  when  it  was  madcy  that  the  goods 
were  not  to  be  delivered,  and  the  difference  between  the  con- 
tract-price and  the  market-price  on  the  day  stipulated  for 
delivery  should  be  paid  by  one  and  accepted  by  the  other  in 
lieu  of  performance  according  to  the  terms  of  the  contract 
The  question  arose  in  that  case  on  demurrer  to  the  answer,  in 
which  it  was  alleged  that  at  the  time  of  making  the  contract 
it  was  not  the  intention  of  either  party  to  make  any  actual  sale 
or  delivery  of,  or  to  receive  the  thing  contracted  for,  but  that 
it  was  the  mutual  design  and  intention  of  the  parties  that  the 
contract  should  be  specifically  performed,  but  their  defsign  and 
intention  was  that  only  the  difference  should  be  paid. 

The  court  held  the  answer  good,  but  the  evidence  on  which 
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the  defendant  relied  to  establish  the  fact  that  such  design  and 
intention  existed  is  not,  of  course,  in  the  report,  and  therefore 
the  case,  like  Brua's  appeal,  furnishes  no  assistance  in  the  de- 
cision of  this  case. 

In  Grizewood  v.  Blane,  73  Eng.  Com.  Law,  525,  two  con- 
tracts were  entered  into  between  the  parties.  By  the  first  B 
contracted  to  sell  to  A  certain  shares  of  stock  at  a  fixed  price. 
By  a  subsequent  contract  A  agreed  to  sell  to  B  a  like  number 
of  shares  of  the  same  stock,  but  at  an  advanced  price.  B  sued 
to  recover  the  difference  between  the  prices  stipulated  in  the 
two  contracts,  and  A  pleaded  that  the  transaction  was  a  mere 
wager.  The  court  held  that  the  real  question  was  whether  the 
parties  intended  to  buy  or  sell,  and  that  the  evidence  war- 
ranted the  finding  of  the  jury  that  they  did  not,  and  judg- 
ment was  given  for  the  defendant.  The  evidence  showed  that 
the  plaintiff  was  a  stock-broker,  and  that  the  defendant  had 
contracted  to  sell  and  repurchase  the  shares,  and  that  there 
had  been  former  dealings  between  the  parties  of  the  same 
character,  no  shares  passing,  but  merely  settlements  of  differ- 
ences. 

In  no  instance  did  the  parties  here  settle  any  transactions 
between  them  by  the  payment  of  differences.  Besides,  there 
was  no  resale  by  the  purchaser  to  the  seller,  which,  in  view  of 
the  former  dealing  between  the  parties  in  the  case  supra,  was 
of  itself  strong  evidence  of  an  understanding  that  no  shares 
were  to  be  delivered. 

These  authorities  seem  to  us  to  be  not  inconsistent  with 
the  conclusion  we  have  reached,  and  the  judgment  must  be 
reversed,  and  the  cause  remanded  for  judgment  in  conformity 
to  this  opinion. 

This  case  presents  a  question  similar  to  that  decided  in 
Ferguson  v.  Northern  Bank  of  Kentucky,  &c.,  but  we  need 
not  discuss  it  here. 
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Case  49^PETITI0N  EQUITY— May  8. 

Davis,  &c.  V,  McCorkle. 

APPEAL  FROM  L0UI8YILLE  CHANCEBY  OOUKT. 

1.  BE8  ADJtTDICATA— WHEN  A  MATTER  IB  ONCE  PUT  IN  ISSUE  AND  IB 
PASSED  UPON  BY  A  COURT  OF  COMPETENT  JURISDICTION,  it  Can  DOt 

be  again  litigated  between  the  same  parties,  so  long  b»  the  former 
decision  continues  in  force. 

2.  The  reversal  of  a  judgment  dismissing  the  plaintiff's  peti- 

tion must  be  deemed  as  equivalent  to  an  express  decision  that  the 
petition  was  sufficient.  (Kennedy,  &c.  v.  Meredith,  4  Mon.  408; 
Meredith  v.  Clarke,  Sneed,  189 ;  Maaon  ▼.  Mason,  5  Bush,  193.) 

3.  Appellee  and  appellant  bcust  each  present  all  available 

grounds  BY  COUNSEL  IN  THE  CouRT  OF  AppEAi^  the  oQe  for  an 
affirmance,  the  other  for  reversal. 

4.  If  the  appellee  fails  to  present  a  question,  or  thb  ooxtst 

FAILS  TO  DECIDE  IT,  which,  if  presented  and  decided,  would  have 
secured  an  affirmance,  and  the  court  reverses  because  that  question 
was  not  presented  or  decided,  on  a  subsequent  appeal  that  question 
must  be  treated  as  having  been  decided  adversely  to  the  appellee  on 
the  first  appeal,  whether  he  be  appellant  or  appellee  on  the  aeoond 
appeal. 

This  suit  was  commenced  April  18,  1871,  in  the  Louisville  Chancery 
Court,  by  the  Loretto  Literary  and  Benevolent  Institution  and  others^ 
as  stockholders,  etc.,  in  the  Mechanics  Bank,  as  plaintiff,  against  the 
President  and  Directors  and  Henry  L.  Pope,  cashier  of  said  bank,  and 
the  sureties  of  said  cashier. 

The  petition  alleged  that  the  bank  had  closed  in  1870  without  caus- 
ing its  assets  to  be  accounted  for  in  full ;  that  the  President  and  IMrec- 
tors  had  failed  to  cause  or  make  said  cashier  to  account  for  and  pay  over 
the  sum  of  $72,170.33,  etc.,  and  sought  a  judgment  against  him  and 
his  sureties  for  an  alleged  breach  of  the  covenants  of  his  bond  as  cau^ 
ier.  On  the  trial,  after  answer  by  all  the  defendants,  and  proof  taken 
by  plaintiffs  and  defendants,  the  chancellor  rendered  a  judgment  Itlar^ 
7,  1873,  dismissing  the  petition  ''as  against  the  defendants,  Henry  T^ 
Pope,'*  and  his  sureties. 

From  the  judgment  of  dismissal  an  appeal  was  prosecuted,  and  that 
judgment  was  reversed  November  17,  1873 ;  and  on  petition  for 
ing  the  opinion  of  the  Court  of  Appeals  reversing  as  afore^a 
extended  April  16,  1874.  The  opinion  and  mandate  of  the  Coart  of 
Appeals  sent  the  case  back  to  the  lower  court,  with  directions  tha.t 
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action  should  be  "  prosecuted  in  the  name  of  the  receiver,  and  that  he 
be  allowed  to  amend  the  prayer  for  relief/'  etc.,  etc. 

On  a  final  hearing,  after  the  prayer  had  been  amended  as  directed, 
and  additional  evidence  had  been  taken  by  both  parties,  the  lower  court 
rendered  a  judgment  on  3d  of  December,  1875,  against  the  cashier  for 
$72,170.33,  and  against  his  sureties  for  the  amount  of  the  penalty  of 
his  bond,  $30,000,  with  interest  from  June  17,  1870. 

On  the  appeal  of  the  sureties  the  foregoing  judgment  was  affirmed 
September  26,  1877.  On  petition  of  counsel  for  appellants  a  rehearing 
was  granted  March  8,  1878.  On  the  rehearing  the  former  opinion  was 
adhered  to,  and  the  following  opinion  was  delivered,  passing  upon  the 
questions  discussed  in  the  argument  on  the  rehearing. 

A.  DUVALL  AND  I.  &  J.  CALDWELL  for  appellants. 

1.  Tlie  appellees  have  failed  to  set  out  in  their  pleadings  any  valid 
cause  of  action  against  the  sureties  of  H.  L.  Pope  in  his  official  bond, 
or  to  allege  a  breach  thereof. 

2.  If,  as  the  petition  alleges,  the  President  and  Directors  unlawfully 
failed  or  refused  to  make  the  necessary  order  upon  or  requirement  of 
the  cashier  with  respect  to  the  money  which  was  unaccounted  for,  they 
(the  President  and  Directors)  and  not  the  sureties  must  answer  for  the 
wrong  if  there  was  any  wrong. 

**The  liability  of  a  surety  is  always  to  be  measured  by  his  cove- 
nant." (Warfield  v.  Brand's  adm'r,  13  Bush,  77,  and  authorities  cited 
therein.) 

8.  The  sureties  agreed  to  become  bound  for  H.  L.  Pope,  the  cashier, 
on  two  conditions:  First,  if  he  should  not  faithfully  perform  his  duties 
as  prescribed  in  the  charter  and  by-laws  of  the  bank.  Second,  if  he 
should  not  apply  or  pay  over  the  moneys  of  the  bank  as  the  Presi- 
dent and  Directors  might  order  or  require.  A  breach  of  neither  of 
these  conditions  having  been  alleged,  no  liability  of  the  sureties  has 
been  shown. 

In  the  argument  on  the  former  appeal  the  attention  of  this  court 
was  not  called  to  tbi^  point,  and  it  escaped  the  notice  of  this  court,  but 
it  18  not  too  late  to  urge  the  objection  now. 

This  court  will  never  allow  a  judgment  to  stand  that  does  not  rest 
upon  a  valid  pleading.  This  is  expressly  provided  in  section  123,  CJode 
of  1854. 

The  amendment  of  the  prayer  of  the  petition  by  the  receiver  was 
insufficient  in  that  it  failed  to  set  out  the  facts  showing  his  appoint- 
ment and  qualification,  and  that  he  had  executed  bond  as  required  by 
section  331  of  the  Code.  (Gillet  v.  Fairchild,  4  Denio,  80,  and  cases 
cited  under  sec.  331,  Myers's  Code.) 

4.  The  act  of  a  cai^er  of  a  bank  in  pursuance  of  authority  from 
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the  board  of  directors,  although  in  violation  of  the  law  of  its  ezistenoe, 
binds  the  bank.    (3  Grant  (Pa.),  135.) 

5.  On  this  second  appeal  the  appellants  are  not  precladed  from 
raising  any  objection  to  the  sufficiency  of  the  pleadings  by  the  former 
decision  of  this  court  on  the  first  appeal  wherein  appellants  were 
appellees.  Being  appellees  in  the  first  appeal  from  a  judgment  in  their 
favor,  appellants  were  not  then  bound  to  make  any  objection  to  the 
sufficiency  of  the  petition,  and  now  for  the  first  time  being  appellants, 
they  have  a  right  to  make  and  are  not  precluded  from  raising  any  legal 
objection  to  the  sufficiency  of  the  petition  on  which  the  judgment 
appealed  from  was  rendered  against  them. 

JAMES  SPEED,  A.  BARNETT,  and  W.  P.  D.  BUSH  fob  appellee. 

1.  In  reversing  the  judgment  of  dismissal  on  the  first  appeal,  this 
court  was  bound  to  decide  and  did  decide,  fiint^  that  the  petition 
presented  a  cause  of  action,  and  second^  that  that  cause  of  action  was 
sustained  by  the  evidence. 

2.  Appellants  have  no  right  to  raise  or  make  any  objection  now  for 
the  first  time  in  this  court,  or  to  ask  this  court  to  decide  that  the 
petition  does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
because  they  are  precluded  from  making  such  objection  by  the  former 
decision  of  this  court  in  this  case. 

8.  While  section  123  of  the  old  Code  provides  that  the  right  to  make 
the  objection  "  that  the  petition  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,"  shall  not  be  deemed  to  have  been  waived  by  failure 
to  make  such  objection  by  demurrer  or  answer,  it  does  not  provide  that 
such  waiver  shall  not  be  made  in  some  other  way,  as  by  going  into  trial 
on  the  merits,  or  by  verdict  or  judgment;  nor  does  it  prescribe  what 
question  shall  be  raised  by  making  the  objection  at  any  time  aft^r 
answer.  Such  a  waiver  is  expressly  provided  for  by  the  last  paragraph 
of  section  400  of  the  same  Code,  and  such  a  waiver  is  expressly  made 
by  a  plea  of  confession  and  avoidance.    (1  Chitty's  PI.  671,  672.) 

That  part  of  section  123  on  which  appellants  rely  is  omitted  en- 
tirely from  the  Code  of  1877.  (See  Code  of  1854,  sees.  123,  400;  Code 
of  1877,  sees.  118,  371.) 

4.  Defects  in  pleadings  are  aided,  finl^  by  pleading  over  aa  by  plea 
of  confession  and  avoidance  (1  Chitty's  PI.  671-673) ;  teeondj  by  ver- 
dict aided  by  the  common-law  intendment  (1  Chitty's  PL  887,  678^2); 
third,  by  the  statute  of  jeofails  (1  Chitty's  PI.  682-684). 

Defective  pleadings  have  been  held  by  this  court  to  have  been  cued 
by  answer,  by  pleading  over,  by  verdict,  and  by  judgment.  (Barboar*< 
Digest,  pp.  1163-1165.) 

6.  When  the  objection  to  the  sufficiency  of  the  petition  is  made  be- 
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fore  answer,  the  question  raised  is,  "  Does  the  petition  state  facts  suffi- 
cient to  constitute  a  cause  of  action  in  the  plaintiff?  *' 

If  made  after  answer  and  before  trial  on  the  merits,  the  question 
raised  is,  ''  Do  the  pleadings  state  facts  sufficient  ?"  etc. 

If  made  after  trial  on  the  merits  and  judgment  in  favor  of  the  plain- 
tiff, the  question  raised  is,  "  Do  the  pleadings  state  facts  sufficient  to 
tustain  or  support  the  judgment  ?"  or,  "  Does  the  record  state  or  exhibit 
facts  sufficient  to  sustain  or  support  the  judgment?"  (1  Chitty's  PL  337, 
528,  671,  672,  673;  Riggs  v.  Maltby  &  Co.,  2  Met.  88;  Escott  &  Son  v. 
White,  Ac.,  10  Bush,  176;  L.  &  P.  Canal  Co.  v.  Murphy.  9  Bush,  527; 
Francis  ▼.  Hazelrig,  1  Mar.  94 ;  Keyes  t.  Powell,  2  Mar.  253 ;  Barbour's 
Digest,  pp.  1163-1165.) 

6.  On  a  second  appeal  "  nothing  is  brought  up  but  the  proceedings 
subsequent  to  the  mandate."  (Ex-parte  Sibbald  v.  The  United  States,  12 
Peters,  488,  491 ;  Himely  v.  Rose,  5  Cranch,  314,  316;  The  Santa  Maria, 
10  VVheaton,  431,  439,  440;  Wells  on  Res  Adjudicata  and  Stare  Decisis, 
sees.  613  to  623;  Herman  on  Estoppel,  pp.  95,  165;  Bigelow  on  Estop- 
pel, pp.  16,  17,  22;  Aurora  City  v.  West,  7  Wallace,  82,  102,  106.) 

The  foregoing  rule  was  adopted  in  this  state  at  an  early  day,  and  has 
never  been  questioned  or  doubted  by  this  court,,  but  has  been  adhered  to 
up  to  this  day.  (Meredith  v.  Clarke,  Sneed,  189 ;  Brown  v.  Crow's  heirs, 
Hardin,  443,  448 ;  Morgan  v.  Dickerson,  1  Mons.  20 ;  Kennedy's  heirs, 
&c.  V.  Meredith,  4  Mon.  408,  410 ;  Legrand  v.  Baker,  &c.  6  Mon.  244 ; 
Bryan,  Ac.  v.  Beckley,  Littell's  S.  C.  91,  93;  Nelson's  heirs  v.  Clay's 
heirs,  7  J.  J.  Mar.  139 ;  5  Littell,  150,  155 ;  Ford  v.  Gregory's  heirs,  10 
B.  Mon.  175,  183;  Mason  v.  Mason,  5  Bush,  193.) 

The  same  rule  prevails  in  other  states.  (Resing,  &c.  v.  Carr,  70  Ills. 
696 ;  Ogden  v.  Larrabee,  70  Ills.  510 ;  Matthews  v.  Sands,  29  Ala.  13^ 
140.)    This  list  of  cases  might  be  extended  almost  without  limit. 

JUDGE  COFER  delivered  the  opinion  of  the  court. 

This  suit  was  instituted  by  certain  stockholders  of  the  Me- 
chanics Bank  against  the  late  cashier  of  that  institution  and 
the  sureties  on  his  bond  as  such,  to  recover  an  alleged  balance 
unaccounted  for  by  him  of  more  than  $70,000,  which  it  was 
alleged  the  president  and  directors  failed  and  refused  to  re- 
quire him  to  account  for. 

The  plaintiffs  prayed  for  the  appointment  of  a  receiver, 
and  that  he  be  required  to  investigate  the  condition  of  the 
bank  and  to  collect  its  assets;  that  the  cashier  and  his  sureties 
be  compelled  to  account  for  the  balance  unaccounted  for,  that 
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the  afikirs  of  the  bank  be  closed,  and  the  surplus  assets  dis- 
tributed among  the  shareholders. 

Answers  were  filed,  the  cause  heard  on  the  merits,  and  the 
petition  dismissed.  From  that  judgment  the  plaintifis  appealed 
to  this  court.  The  judgment  was  reversed,  and  the  cause  re- 
manded with  "  instructions  to  cause  the  action  to  be  prosecuted 
in  the  name  of  the  receiver,  and  that  he  be  allowed  to  amend 
the  prayer  for  relief  so  as  to  authorize  a  judgment  in  his 
name. 

Upon  the  return  of  the  cause  the  court  below  ordered  that 
it  *^  be  prosecuted  in  the  name  of  R.  C.  McCorkle,  the  receiver, 
for  the  benefit  of  all  interested/'  and  thereupon  the  receiver 
filed  an  amendment  to  the  prayer  of  the  petition  and  asked  for 
judgment  against  the  cashier  and  his  sureties. 

After  some  further  preparation  the  cause  was  again  heard, 
and  judgment  rendered  against  the  cashier  for  the  sum  of 
f  72,170.33,  and  against  his  sureties  for  the  sum  of  130,000, 
the  penalty  named  in  the  bond.  From  that  judgment  the 
sureties  prosecute  this  appeal. 

The  cause  was  heard  at  a  former  term,  and  the  judgment 
afiirmed,  but  a  rehearing  was  granted  and  the  cause  reargued. 

The  bond  is  in  the  usual  form  of  penal  bonds,  and  contains 
the  following  conditions,  viz:  ''Now  if  the  said  cashier  shall 
faithfully,  and  to  the  best  of  his  ability,  perform  the  daties  of 
said  office  in  such  manner  as  the  charter  and  by-laws  of  said 
bank  shall  provide,  and  pay  over  and  apply  all  moneys  of  the 
bank  which  shall  come  to  his  hands  or  possession,  or  be  in- 
trusted to  his  care,  in  such  manner  as  the  president  and  direc- 
tors shall  order  or  require,  then  the  above  obligation  to  be  void 
and  of  no  effect ;  otherwise,  to  be  in  full  force  and  effect." 

The  bond  was  set  forth  in  the  petition  in  hceo  verba,  and  it 
was  alleged  that  the  president  and  directors  had  failed  and 
refused  to  order  or  require  the  cashier  to  account  for,  apply,  or 
pay  over  the  balance  alleged  to  be  unaccounted  for. 
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The  appellants  contend  that  they,  as  sureties,  are  only  liable 
upon  the  very  terms  of  their  undertaking,  and  that  as  it  ap- 
pears from  the  petition  that  the  president  and  directors  not 
only  have  not  ordered  and  required  their  principal  to  account 
for  his  alleged  delinquency,  but  have  refused  to  do  so,  they  are 
not  liable  therefor. 

The  appellees  contend,  and  we  intimated  in  the  former 
opinion  on  this  appeal  that  the  phrase  ''as  the  president 
and  directors  shall  order  or  require'*  does  not  restrict,  but 
rather  enlarges,  the  liabilities  of  the  sureties ;  and  the  appel- 
lees also  contend  that  this  question  is  not  now  open  for  consid- 
eration, that  by  the  reversal  on  the  former  appeal  that  question 
became  res  Judicata, 

In  this  latter  position  we  think  they  are  correct,  and  it  is 
therefore  unnecessary  to  consider  the  former. 

With  a  view  to  the  convenient  dispatch  of  business,  the 
speedy  settlement  of  disputes,  and  the  repose  of  society,  courts 
long  since  established  the  rule  that  when  a  matter  is  once  put 
in  issue  and  is  passed  upon  by  a  court  of  competent  jurisdic- 
tion, it  can  not  be  again  litigated  between  the  same  parties  so 
long  as  the  former  decision  continues  in  force. 

The  appellants  contend,  however,  that  the  question  as  to 
the  proper  construction  of  the  bond  and  the  sufficiency  of  the 
petition  was  not  put  in  issue  on  the  former  appeal  and  was  not 
decided. 

That  it  was  not  discussed  in  the  opinion  then  delivered,  or 
in  terms  decided,  is  true,  but  in  our  opinion  it  was  directly  in 
issue  and  was  actually,  though  not  expressly,  decided. 

If  the  appellants'  counsel  be  correct  in  their  construction 
>f  the  bond,  and  the  sureties  can  only  be  made  liable  after 
heir  principal  has  been  "ordered  or  required"  by  the  presi- 
lent  and  directors  to  account,  and  has  refused  or  failed  to  do 
<y,  the  petition  not  only  failed  to  show  a  cause  of  action  against 
hem,  but  it  showed  affirmatively  that  no  cause  of  action  existed. 
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If  such  was  the  fact  it  is  not  necessary  to  say  that  the  judg- 
ment dismissing  the  petition  was  correct,  and  should  have  been 
affirmed  on  the  former  appeal. 

This  court,  however,  without  adverting  to  the  question  of 
the  sufficiency  of  the  petition,  reversed  the  judgment  and 
remanded  the  cause  with  certain  specific  directions  to  the 
court  below,  and  for  *'  further  proceedings  consistent  with  the 
opinion." 

The  defense  relied  upon  was,  that  the  bank  had  been  forci- 
bly robbed  of  the  sum  for  which  it  was  sought  to  hold  the 
cashier  responsible.  The  opinion  of  this  court  shows  that  the 
evidence  conduced  to  prove  that  if  there  was  such  a  robbery 
it  resulted  from  the  negligence  of  the  cashier,  and  the  question 
of  the  liability  of  the  sureties  in  the  event  that  such  was  the 
fact  was  discussed,  and  a  rule  for  the  guidance  of  the  court 
below  on  that  branch  of  the  case  was  laid  down,  thus  showing 
that  the  court  regarded  the  questions  in  the  case  as  questions 
of  fact,  and  contemplated  a  judgment  against  the  cashier  and 
his  sureties  in  the  event  it  should  turn  out  that  there  was  in 
fact  no  robbery,  or  if  there  was,  that  it  was  rendered  possible 
by  the  negligeuce  or  incapacity  of  the  cashier. 

If  the  plaintiffs'  petition  was  defective,  as  now  contended, 
it  was  not  only  unnecessary  but  improper  to  consider  these 
questions  of  fact  or  to  reverse  the  judgment. 

Kennedy  &  Hynes  v.  Meredith,  4  Mon.  408,  was  three 
times  in  this  court.  The  first  appeal  was  by  Kennedy  & 
Hynes,  3  Bibb,  465 ;  the  second  by  Meredith,  Litt.  Sel.  Cas. 
516.  On  the  third  appeal  it  was  insisted  upon  as  ground  for 
reversal  that  the  court  had  erred  in  refusing  to  allow  two 
persons  named  in  the  bill  as  defendants,  to  file  answers  and 
set  up  an  additional  defense.  The  ground  upon  which  they 
based  their  applications  was  that  they  had  not  before  been 
parties,  or  if  they  had,  they  had  been  made  parties  only  by  an 
irregular  publication.     The  record  showed  that  the  points 
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lied  upon  veere  made  on  the  trial  of  the  case  before  the  second 
appeal,  and  were  overruled  on  the  ground  that  the  record 
showed  that  these  persons  had  appeared  before,  and  were  well 
known  as  proper  parties,  and  that  decision  was  excepted  to. 

In  disposing  of  that  question  the  court  said:  ''On  the 
reversal  of  the  cause,  on  the  appeal  of  Meredith,  the  same 
questions  directly  presented  themselves  in  his  road  in  this 
court,  as  reasons  why  he  should  not  have  a  decision  on  the 
merits.  And  although  each  of  these  points  was  not  discussed 
and  settled  expressly  in  that  opinion,  yet  each  must  be  con- 
sidered as  conclusively  settled  as  if  they  had  been  made  the 
subject  of  express  adjudication," 

This  seems  conclusive  of  the  case  under  consideration. 
If  the  petition  showed  on  its  face  that  no  cause  of  action 
existed,  that  was  an  objection  which  presented  itself  directly  in 
the  way  as  a  reason  why  the  plaintiffs  were  not  entitled  to  a  '[ 

reversal  of  the  judgment  dismissing  the  petition,  and  must  be  " 

deemed  equal  to  an  express  decision  that  the  petition  was  suffi- 
cient. See  also  to  the  same  effect  Meredith  v.  Clarke,  Sneed, 
189;  Mason  v.  Mason,  5  Bush,  193. 

That  the  present  appellants  were  appellees  on  the  former 
appeal,  and  failed  to  present  to  the  court  the  grounds  now 
urged,  does  not  affect  the  question.    It  was  as  much  their  in- 
terest and  duty  to  present  grounds  and  reasons  upon  which 
that  judgment  could   be   affirmed   as   it   is   now  to  present 
grounds  and  reasons  upon  which  the  present  judgment  may 
be  reversed;  they  were  as  much  bound  to  present  then  all 
available  grounds  for  an  affirmance  as  they  are  to  present 
now  all  available  grounds  for  a  reversal.     The  question  as 
to  the  sufficiency  of  the  petition  was  presented  in  the  record 
then^  and  if  the  ground  assumed  by  counsel  be  tenable,  an 
affirmance  might  have  been  secured  on  the  identical  ground 
upon  which  a  reversal  is  asked  now. 

The  duty  of  parties  in  courts  of  original  jurisdiction   is 
Vol.  XIV.— 49 
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thas  correctly  stated  in  Henderson  v.  Henderson,  3  Hare,  115: 
"  Where  a  given  matter  becomes  the  subject  of  litigation  in 
and  adjudication  by  a  court  of  competent  jurisdiction,  the 
court  requires  the  parties  to  bring  forward  their  whole  case, 
and  will  not,  except  under  special  circumstances,  permit  the 
same  parties  to  open  the  same  subject  of  litigation  in  respect 
of  a  matter  which  might  have  been  brought  forward  as  part 
of  the  subject  in  contest,  but  which  was  not  brought  forward 
only  because  they  have,  from  negligence,  inadvertence,  or  even 
accident,  omitted  a  part  of  their  case.  The  plea  of  res  Judi- 
cata applies  not  only  to  the  point  upon  which  the  court  was 
required  by  the  parties  to  form  an  opinion  and  pronounce 
judgment,  but  to  every  point  which  properly  belonged  to  the 
subject  of  litigation,  and  which  the  parties,  exercising  reason- 
able diligence,  might  have  brought  forward  at  the  time/' 

The  learned  court  speak  of  the  parties,  both  plaintiff  and 
defendant,  and  add,  '^A  party  can  no  more  split  up  defenses 
than  indivisible  demands,  and  present  them  by  piecemeal  in 
successive  suits  growing  out  of  the  same  transaction/' 

This  duty  of  the  parties  in  presenting  their  complaint  and 
defense  in  the  courts  of  original  jurisdiction  is  in  appellate 
courts  devolved  on  counsel,  and  no  reason  is  i)erceived  which 
will  allow  an  appellee  to  omit  to  present  an  available  defect  in 
his  adversary's  case  as  ground  for  affirmance,  and  afterward  to 
urge  that  same  defect  as  ground  for  reversing  a  judgment 
against  him,  which  would  not  equally  allow  an  appellant  who 
had  on  a  first  appeal  overlooked  some  fatal  error  to  prosecute 
a  second  appeal.  This  would  render  litigation  in  appellate 
courts  practically  interminable. 

Reason  and  authority  alike  demand  that  if  on  a  first  appeal 
there  is  a  question  in  the  record  which,  if  decided  in  (kvor  of 
the  appellee,  would  entitle  him  to  an  affirmance  of  the  jadg^ 
ment  in  his  favor,  it  is  his  duty  to  present  it  to  the  court,  when 
it  will  become  the  duty  of  the  court  to  decide  it,  and  if  the 
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appellee  fails  to  present  the  question,  or  the  court  fails  to  de- 
cide it,  and  reverses  the  judgment,  on  a  subsequent  appeal  that 
question  must  be  treated  as  having  been  decided  adversely  to 
the  appellee  in  the  first  case,  whether  he  be  appellant  or  appel- 
lee on  the  subsequent  appeal. 

On  other  points  in  the  case  the  opinion  heretofore  delivered 
is  deemed  sufficient  and  the  judgment  must  be  affirmed. 


Case  50— PETITION  ORDINARY— May  8. 

Berryman  v.  Trustees  of  the  Cincinnati  Southern 

Railway. 

APPEAL    FROM    FAYETTE    CIRCUIT    COURT. 

1.  Public  policy  does  not  PROHiBrr  voluntary  contributions  to 

RAILROADS  FOR  PURPOSES  OF  CONSTRUCTION,  ETC.,  OF  render  void  a 
contract  based  upon  the  consideration  that  the  road  shall  be  located 
in  or  through  a  certain  locality,  unless  the  public  interest  is  to  be 
sacrificed  by  it 

2.  If  THE  Cincinnati  Southern  Railway  should  be  permanently 

ixk;ated  and  constructed  through  Lexington  "  we  will  pay  the 
sums  set  opposite  our  names  in  equal  installments,  at  six,  twelve, 
and  eighteen  months,  from  the  first  of  July,  1873,  unto  Thomas 
Mitchell,  as  trustee  .  .  to  be  used  and  applied  by  him  only 
toward  paying  the  damages,  cost,  etc.,  in  acquiring  the  right  of 
way,"  etc. 

The  foregoing  subscriptifm  is  enforced : 

The  ooTnpUtion  of  the  road  is  not  a  condition  precedent  to  the  pay- 
ment of  the  money  subscribed  as  above. 
S.  But  where  officers  of  such  corporations  undertake  to  re- 
ceive donations  for  their  own  private  use,  or  make  contracts 
by  which  they  are  to  be  paid  for  using  an  influence  that  will  or  may 
locate  a  line  of  railroad  in  a  particular  locality,  such  contracts  will 
be  held  to  be  void  as  against  public  policy. 
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H.  B.  mGGINS,  D.  G.  FALCONER,  HUSTON  &  MULLIGAN,  A.  H. 
ADAMS,  GEORGE  E.  BILLINGSLY,  Z.  GIBBONS,  ajtd  JOHN 

B.  PAYNE  FOR  APPELLANT. 

1.  ''  We  severally  propose  and  undertake  to,  and  with  the  tnutees  of 
the  Cincinnati  Southern  Railway,  that  if  they  will  permanently  locate 
and  construct  their  railway  through  Lexington,  Ky.,  we  will  pay  the 
sums  set  opposite  our  names,"  taken  of  itself  shows  clearly  that  the 
parties  subscribing  intended  the  giving  to  follow  the  performance,  that  is, 
to  give  or  to  pay,  after  the  railway  had  been  permanently  located 
and  constructed  through  Lexington.  This  was  a  condition  precedent, 
although  the  days  of  payment  were  fixed  sooner  than  the  event  may  or 
must  happen,  and  the  plaintiff  must  allege  a  performance.  (Litton  v. 
Hopkins,  6  Mon.  171 ;  Thompson  v.  Jewell,  1  Mar.  143 ;  Conn  v.  Lewis, 

5  Littell,  69;  Lockwood  v.  Brush,  6  Dana,  433;  Chitty  on  Con.,  pp. 

15  and  299 ;  The  Utica  &  Schenectady  Railroad  Co.  y.  Brinkerhoff,  21 
Wend.  139;  1  Cains,  585;  4  Johnson,  436;  3  T.  R.  653  and  148;  9 
Wendell,  336;  2  N.  R.  62;  Tucker  v.  Woods,  12  Johnson,  190;   Keep 

6  Hale  V.  Goodrich,  12  Johnson,  396 ;  McMillan  v.  The  M.  &  L.  B.  R., 

16  B.  Mon.  233,  235.) 

C.  B.  SIMRALL  and  BECK  &  THORNTON  for  appellees. 

1.  The  proposition  of  appellant  was  to  pay  in  installments  of  six, 
twelve,  and  eighteen  months  from  date  of  the  paper  signed  by  him. 

The  time  of  payment  being  thus  fixed  in  the  paper  sued  on,  it  was 
not  necessary  to  allege  that  the  railway  had  been  permanently  located 
and  constructed  through  Lexington.  (Warren  v.  CoUender,  20  Ohio 
St.  190;  Swartwout  v.  Michigan  Air -line  R.  R.  Co.,  24  Mich.  389; 
Chamberlain  v.  Painesville  &  Hudson  R.  R.,  15  Ohio  St.  225;  North- 
ern Mo.  R.  R.  Co.  V.  Winkler,  29  Mo.  318 ;  Ashtabula  &  New  Lisbon  R. 
R.  Co.  V.  Smith,  15  Ohio  St.  382;  McMillan  v.  M.  &  L.  R.  R.  Co.,  15 
B.  Mon.  218;  Woodsocket  Union  R.  R.  Co.  v.  Sherman,  8  R.  L  561; 
University  of  Vermont  v.  Buell,  2  Vt.  67.) 

2.  Such  a  contract  is  not  void  for  want  of  consideration.  (Jones  v. 
Ashburnham,  4  East.  463 ;  1  Parsons  on  Contracts,  431,  453 ;  Limerick 
Academy  v.  Davis,  11  Mass.  115;  State  Treasurer  v.  Croes,  9  Vt,  293; 
Rose  V.  San  Antonia  R.  R.  Co.,  31  Texas,  49;  Collier  v.  Baptist  Edu- 
cation Society,  8  B.  Mon.  69.) 

The  contract  sued  on  is  not  void  as  against  public  policy.  (Stoiy  on 
Con.,  sec.  674,  675;  Richmond  v.  Dubuque  R.  R.  Co.,  26  Iowa,  191.) 

In  Fuller  v.  Dame,  18  Pick.  472,  the  contract  was  held  to  be  Toid  as 
against  public  policy,  because  the  payment  was  to  be  made  to  the 
Directors  and  not  to  the  company.  (See  also  similar  cases  of  Hollodmj  v. 
Patterson,  5  Oregon,  177;  Pacific  R.  R.  Co.  v.  Seely,  Ac,  45  Mo,  212.) 

But  that  the  contract  sued  on  in  this  case  is  valid  and  enforcible, 
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see  Henderson  &  Nashyille  B.  B.  Co.  v.  Lea  veil,  16  B.  Hon.  858 ; 
McMillan  v.  Maysville  &  Lexington  B.  B.  Ck).,  15  B.  Mon.  218 ;  Fisher 
Y.  Evansville  &  C.  B.  B.  Co.,  7  Ind.  407 ;  North  Missouri  B.  B.  Co.  v. 
Winkler,  29  Mo.  318;  University  of  Vermont  v.  Buell,  2  Vt.  48;  Re- 
ligious Society  v.  Stone,  7  Johnson,  112;  McAuley  v.  Billiuger,  20 
Johnson,  89;  Williams  College  v.  Danforth,  12  Pick.  541;  Collier  v. 
B.  E.  S.,  8  B.  Mon.  69;  Bull  v,  Talcot,  2  Booths,  119;  George  v.  Harris, 

4  N.  H.  533;  Merrell  v.  Segmond,  1  How.  (Miss.)  150;  Ordineal  v. 
Barry,  24  Miss.  1;  State  v.  Johnson's  adm'r,  52  Ind.  197;  Stilson  v. 
Board  of  Commi&isioners  of  Lawrence  County,  52  Ind.;  Caldwell  v. 
Harrison,  11  Ala.  755;  Carlisle  v.  The  Terre  Haute  &  Bichmond  B.  R 
Co.,  6  Ind.  317 ;  Taylor  v.  Cedar  Bapids  B.  B.  Co.,  25  Iowa,  371 ;  Cum- 
herland  Valley  B.  B.  Co.  v.  Baab,  19  Watts,  458 ;  2  Am.  B.  B.  Cases, 
187;  McClure  v.  Mo.  Biver,  Ft  Scott  &  Gulf  B.  B.  Co.,  9  Kansas,  373; 

5  Ohio,  57. 

J.  M.  COLLINS  ON  SAME  SIDE. 

1.  The  consideration  of  the  contract  was  valuable,  because,  being  a 
citizen  of  Lexington,  appellant  was  interested  in  having  the  railroad 
permanently  located  and  constructed  through  Lexington.  (1  Parsons 
on  Contracts,  430.) 

This  is  a  very  different  case  from  Hooker  &  Woodward  v.  Vonde- 
water,  4  Denio,  349,  and  Stanton  v.  Allen,  5  Denio,  440. 

2.  The  petition  alleges  and  the  proof  shows  that  the  road  was  located 
on  the  line  indicated  in  the  contract,  and  that  the  work  was  in  full 
progreae,  etc.  (Workmen  v.  Campbell,  46  Mo.  305;  Boch  v.  Long,  88 
Mo.  147.) 

3.  The  appellees  had  the  legal  right  to  locate  the  road  or  not  through 
Lexington,  and  to  receive  the  subscriptions  of  appellants  and  others  in 
consideration  of  such  location.  (Fry  v.  Lex.  &  Big  Sandy  B.  B.  Co.,  2 
Met.  317.) 

CHIEF  JUSTICE  PBYOB  delivered  the  opinion  of  the  court. 

A  number  of  the  citizens  of  the  county  of  Fayette,  desir- 
ing .the  location  and  construction  of  the  Cincinnati  Southern 
Railway  through  the  city  of  Lexington,  executed  to  the  Trus- 
tees of  that  corporation  the  following  obligation  : 

**  We  severally  propose  and  undertake  to  and  with  the  Trus- 
tees of  the  Cincinnati  Southern  Railway,  that  if  they  will  per- 
manently locate  and  construct  their  railway  through  Lexing- 
ton, Ky-,  we  will  pay  the  sums  set  opposite  our  names,  in 
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equal  installments,  at  six,  twelve,  and  eighteen  months,  from 
the  1st  of  July,  1873,  unto  Thomas  Mitchell,  as  trustee,  fi>r 
their  use,  to  be  held  and  applied  by  him  only  toward  paying 
the  damages,  cost,  and  expenses  which  shall  be  incurred  by 
them,  or  for  which  they  shall  become  liable,  in  acquiring  the 
right  of  way,  or  lands  therefor,  and  depot-grounds  for  their 
railroad  in  Fayette  County ;  and  if  said  Trustees  shall  adopt  the 
line  of  present  railroad  from  Paris  to  Lexington,  and  from 
Lexington  to  Nicholasville,  no  part  of  this  fund  shall  be  used 
except  what  may  be  needed  for  widening  the  railway  to  one 
hundred  feet,  and  the  residue  shall  be  refunded.  No  subscriber 
is  liable  for  any  other  than  his  own  subscription.  This  sab- 
scription  is  a  substitute  for  our  former  one,  conditioned  on 
raising  f50,000." 

The  appellant,  Berryman,  together  with  others,  signed  this 
obligation,  Berryman  agreeing  to  pay  flOO.  It  is  alleged  in 
the  petition  that  the  subscriptions  were  made  as  an  inducement 
for  the  Trustees  to  locate  and  construct  the  railway  through  the 
city  of  Lexington ;  that  the  Trustees  accepted  the  agreement 
of  the  defendant,  Berryman,  and  others,  made  as  aforesaid,  and 
did  permanently  locate  the  road  through  Lexington,  acquiring 
the  right  of  way,  and  the  necessary  land  for  depot-grounds,  at 
great  expense,  and  in  excess  of  the  amount  subscribed,  and  are 
now  constructing  the  road  in  good  faith,  and  with  reasonable 
diligence  to  its  completion ;  that  each  of  the  installments  of 
defendants'  subscription  is  due  and  unpaid. 

On  the  hearing  below  a  judgment  was  rendered  in  fiivorof 
Mitchell,  the  trustee,  and  a  reversal  is  asked  on  this  appeal  on 
two  grounds : 

1.  That  the  location  and  completion  of  the  road  were  con* 
ditions  precedent  to  the  payment  of  the  money. 

2.  That  such  contracts  are  contrary  to  public  policy,  and 
void. 

That  the  road  was  located  through  the  county  of  Fayette 
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and  the  city  of  Lexington,  and  large  sums  of  money  expended 
by  the  Trustees  in  procuring  the  right  of  way,  and  securing 
depot-grounds,  are  facts  not  controverted.    The  road  is  also 
being  constructed  as  rapidly  as  is  usual  in  such  undertakings; 
and  the  principal  question,  it  seems  to  us,  is,  was  the  action 
prematurely  brought?    The  acceptance  by  the  Trustees  of  the 
obligation  executed  by  the  appellant,  imposed  a  liability  or  an 
undertaking  upon  their  part  to  locate  and  construct  the  road 
as  provided  in  the  agreement;  and  although  the  undertaking 
is  mutual,  and  each  should  be  required  to  perform  his  part  of 
the  contract,  it  does  not  necessarily  follow  that  the  completion 
of  the  work  is  a  condition  precedent  to  the  payment  of  the 
money.     Whether  mutual  covenants  are  dependent  or  inde- 
pendent is  oflen  a  matter  of  construction,  and  the  intention 
of  the  parties  in  such  cases  will  control.     The  order  of  time 
in  which  the  several  acts  are  to  be  done,  when  considered  with 
reference  to  the  subject-matter  of  agreement,  must  control  the 
court  iu  determining  whether  the  covenants  are  dependent  or 
inde{)endent. 

That  the  consideration  for  the  agreement  to  pay  the  sub- 
scription was  the  location  and  construction  of  the  railway 
must  be  conceded;  but  in  construing  the  contract,  such  a  con- 
struction should  be  placed  upon  it  as  will  effectuate  the  inten- 
tion of  the  parties,  and  accomplish  the  purposes  for  which  it 
was  entered  into.     It  never  was  contemplated  by  the  sub- 
scribers to  the  instrument  before  us  that  this  money' should  be 
withheld  until  the  road  was  finished.     At  the  time  of  the  un- 
dertaking the  road  had  not  been  located.    The  Trustees,  under 
legislative  sanction,  had  undertaken  to  build  a  great  line  of 
railway  from  the  Ohio  River,  opposite  Cincinnati,  to  Chatta- 
nooga.    Such  an  enterprise  required  a  large  expenditure  of 
money,  and  would  necessarily  be  in  progress  of  completion  for 
several  years,  and  yet  the  subscribers  to  the  agreement  before 
OS  have  promised  to  pay,  in  equal  installments^  at  six,  twelve. 
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and  eighteen  months  from  the  1st  of  July^  1873,  the  entire 
amount  of  their  subscriptions,  showing  clearly  that  they  could 
not  have  been  relying  upon  the  completion  of  this  great  enter- 
prise, even  to  the  city  of  Lexington,  within  six  months  from 
the  date  of  their  agreement.  The  legislative  grant  had  author- 
ized the  Trustees  to  cause  the  location  of  the  road,  and  to  accept 
donations,  etc.,  in  aid  of  the  enterprise.  The  very  purpose  of 
this  subscription  was  to  enable  the  Trustees  to  procure  and  pay 
for  the  right  of  way,  and  to  secure  the  proper  application  of 
the  money.  A  trustee,  Thos.  Mitchell,  was  selected  and  named 
in  the  contract  as  the  party  to  whom  the  money  was  to  be  paid, 
and  this  trustee  expressly  required  to  apply  it  toward  paying 
the  damages,  costs,  and  expenses  which  shall  be  incurred  by 
them,  the  Trustees,  or  for  which  they  shall  become  liable,  in 
acquiring  the  right  of  way  or  land  therefor,  and  depot-ground» 
for  their  railroad  in  Fayette  County,  etc. 

The  subscribers  expected  to  pay  this  money  when  due,  and 
had  agreed,  in  effect,  that  it  should  be  expended  within  their 
own  county,  in  discharge  of  the  liabilities  incurred  by  the 
Trustees  in  procuring  the  right  of  way,  etc.     Any  other  con- 
struction would  defeat  the  plain  intention  of  both  parties  to 
the  agreement.     It  was  to  enable  the  Trustees  to  construct  the 
road  through  Lexington,  and  not  merely  a  contract  to  pay 
them  after  the  road  had  been  completed.     The  demurrer  to 
the  petition  was  therefore  properly  overruled.     (Selwyn's  Nisi 
Prius,  voh  1,  p.  533;  Chitty's  PL  332;  Craddock  v.  Aldridge, 
2  Bibb,  15;  8  Rhode  Island,  p.  564;  North  Missouri  Road  v. 
Winkler,  8  Missouri,  p.  318.) 

The  second  point  raised  by  counsel  involves  a  question  of 
great  public  interest,  and  one  that  must  necessarily  affect  the 
construction  of  such  improvements,  their  completion  depend- 
ing often  upon  the  aid  given  them  by  the  localities  through 
which  they  run.  It  is  not  pretended  in  this  case  that  the  road 
has  been  improperly  located,  or  that  the  public  interest  haa 
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been  in  any  manner  affected  by  the  contract  upon  which  the 
recovery  is  sought.  With  such  a  state  of  facts  presented^  we 
see  no  reason  to  discuss  the  question  of  public  policy^  as  pri- 
vate interest  has  in  no  way  been  advanced  at  a  sacrifice  of  the 
public  good. 

These  subscribers  have  voluntarily  assumed  a  liability  from 
which  they  must  derive  some  benefit^  or^  if  not^  have  induced 
the  Trustees  of  this  road  to  incur  an  expenditure  which  might, 
at  least  for  the  time  beings  have  been  withheld  but  for  their 
undertaking. 

The  cases  in  which  an  agreement  to  pay  has  been  declared 
void  and  as  against  public  policy^  are  those  where  the  officers 
of  the  corporation,  for  the  advancement  of  their  own  private 
interests,  have  agreed  to  accept  a  consideration  for  locating 
such  improvements  in  a  particular  locality.  In  the  case  of 
Fuller  V.  Dame,  18  Pickering,  Dame,  the  owner  of  the  land, 
promised  Fuller,  a  member  of  the  corporation,  a  certain 
amount  of  money  if  he  would  influence  the  location  of  the 
road.  This  was  a  mere  private  agreement  between  the  two, 
and  the  court  held  that  it  might  cause  an  improper  influ- 
ence to  be  exerted  by  the  stockholders,  and  an  agreement 
to  pay  for  its  exercise  was  void. 

In  the  case  of  HoUiday  v.  Patterson,  5  Oregon,  Holliday 

mras  the  president  and  director  of  the  Oregon  &  California 

Cailroad  Co.,  and  agreed  with  Patterson,  in  consideration  of 

a  certain  sum  of  money,  that  he  would  cause  the  line  of  the 

railway  to  be  located  on  a  particular  route,  and  a  depot  to 

be  built  at  a  certain  place. 

In  the  case  of  the  Pacific  Railroad  v.  Seeley,  45  Missouri, 
it  was  agreed  to  give  to  the  company  a  tract  of  land  to  be 
divided  into  town  lots  for  the  purpose  of  speculation,  on  con- 
dition that  a  depot  should  be  built  at  a  certain  point.  The 
court  held  that  such  speculations  were  incompatible  with  the 
ol>]^<^  ^^^^  brought  the  corporation  into  existence.     In  all 
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these  cases  there  is  a  plain  departure  from  the  object  contem- 
plated by  the  charter,  or  the  facts  develop  the  existence  of 
contracts  by  which  the  officers  or  stockholders  of  corporationn 
have  in  some  way  violated  their  trust.  The  trustees  in  this 
case  were  attempting  to  devise  the  means  for  <x)nstructiDg  this 
great  line  of  railway,  and  were  influenced  alone  by  their  desire 
to  succeed  in  the  enterprise,  from  which  no  private  gain  is 
sought,  at  least  by  this  contract,  but  the  public  interest  is  sub- 
served, and  the  objects  of*  the  charter  accomplished,  in  obtain- 
ing their  contributions  in  aid  of  its  completion.  The  interest 
of  the  road  is  alone  looked  to,  without  any  individual  benefit 
to  the  trustees,  or  any  violation  of  their  official  duties. 

In  the  case  of  the  Cumberland  Valley  Railroad  Co.  v.  Baab, 
9  Watts,  458,  the  subscription  (not  of  stock)  was  made  on 
condition  that  the  company  would  locate  its  bridge  across  the 
river  at  a  particular  place.    The  contract  was  held  to  be  valid, 
and  not  against  public  policy.   A  contract  to  convey  real  estate 
to  a  railroad  company  for  the  purposes  of  the  railway^  pro- 
vided it  built  the  road  to  a  certain  point  and  its  depot  in  a  cer- 
tain town,  was  also  held  to  be  a  valid  contract.  (9  Kansas,  377.) 
Public  policy  does  not  prohibit  voluntary  contributions  to  rail- 
roads for  purposes  of  construction,  or  render  void  a  contract 
based  upon  the  consideration  that  the  road  will  be  located  in 
or  through  a  certain  locality,  unless  the  public  interest  is  to  be 
sacrificed  by  it.     The  prospective  business  of  a  road  most,  to 
a  great  extent,  control  its  location ;  and  when  the  means  may 
be  insufficient  to  complete  it,  or  the  advantages  to  be  derived 
from  its  location  may  be  insufficient  to  induce  voluntary  dona- 
tions or  subscriptions,  based  upon  the  consideration  that  the 
road  will  be  so  located  as  to  confer  the  benefits,  we  see  no 
reason  for  holding  such  agreements  void ;  but  when  officers  of 
such  corporations,  who  are  also  trustees  of  the  public,  under- 
take to  receive  donations  for  their  own  private  use,  or  make 
contracts  by  which  they  are  to  be  paid  for  using  an  influence 
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that  will  or  may  locate  a  line  of  railway  in  a  particular  local- 
ity,  there  is  a  necessity  for  holding  such  contracts  void ;  but 
neither  the  facts  or  principles  upon  which  such  contracts  are 
held  invalid  can  be  made  to  apply  to  this  case. 

The  judgment  below  is  aflBrmed.  (State  v.  Hans^  4  New 
Hampshire;  State  v.  Johnson^s  adm'r^  52  Indiana;  11  Ala- 
bama,  755.) 


Case  51— PETITION  ORDINARY— May  6. 

Mann   v.    Martin,   Adm'r,   &c. 

APPEAL  FROM  JEFFEBSOK  COMMON  PLEAS  COUKT. 
1.  A  JUDGMENT  EMPOWERING  A  MARRIED  WOMAN  TO  CONTRACT,  ETC., 

AS  A  FEME  BOLE,  although  erroDeous,  is  not  void,  because  there  is 
no  order  of  court  designating  the  newspaper  in  which  the  notice  of 
the  application  should  be  published,  or  because  the  evidence  of  the 
fact  of  publication  is  not  such  as  is  required  by  the  statute. 

2.  A  DECREE  RASED  UPON  INCOMPETENT  EVIDENCE  is  not,  for  that  reason 

alone,  void. 

3.  Jurisdiction  in  proceedings  to  empower  a  married  woman  to 

CONTRACT,  etc.,  AS  A  FEME  SOLE  depends  upon  the  fact  of  publica- 
tion rather  than  the  manner  of  proving  it. 

The  act  of  the  court  in  hosing  the  decree  upon  the  publication  as  made, 
although  erroneous,  is  conclusive  of  the  question  of  jurisdictiot^ 
and,  although  erroneous,  the  decree  is  not  void. 

In  this  case  a  copy  of  what  purports  to  be  the  notice  required  l^ 
the  act,  accompanied  by  the  unsworn  certificate  of  the  book-keeper, 
that  it  had  been  published  in  the  Courier- Journal  ten  days,  is  the 
only  evidence  of  publication  shown  by  the  record. 

4.  WhEX  a  sheriff  seizes  the  PERSONAL  PROPERTY  OF  ANOTHER  THAN 

THE  DEFENDANT,  if  such  owner  is  in  possession  he  is  not  required 
to  give  any  notice  to  the  sheriff  as  to  his  right  of  possession,  as  re- 
quired by  the  Code  (sec.  191  [218]),  in  order  to  necure  or  preserve 
bis  right  of  action  against  such  sheriff. 


764  BUSH'S  REPORTS.  [vou  xnr. 

Mann  ▼.  Martin,  Adm'r,  Ac 

M.  MUNDY,  J.  W.  MA VITY,  akd  R.  B.  HAWKINS  fob  appellant. 

1.  In  the  proceeding  to  empower  Mrs.  Mann  to  contract,  etc.,  as  a 
feme  solCf  the  puhlication  of  the  notice  required  by  the  statute  (Myers's 
Supp.  728),  was  sufficient,  although  the  order  designating  the  newspaper 
was  not  made  until  the  judgment  was  rendered,  and  therefore  the 
proceeding^  were  not  void  although  they  may  have  been  irregular  and 
erroneous. 

2.  Section  218  of  Myers's  Code  does  not  apply  to  a  case  like  this, 
where  the  sheriff  levied  upon  goods  not  in  the  poaseasion  of  the  execu- 
tion defendant,  but  in  the  possession  of  a  third  person,  and  wrongfully 
seized  by  the  sheriff.  (New  York  Code,  section  216;  King  ▼.  Osser, 
4  Duer,  431.) 

8.  By  requiring  the  execution  plaintiff  to  give  an  indemnifying 
bond  after  being  notified  of  Mrs.  Mann's  claim  and  possession,  the 
sheriff  and  his  sureties  are  estopped  from  denying  that  she  -  was  in 
possession.    (1  Greenleaf  on  Ev.,  sees.  27,  207.) 

C.  B.  SEYMOUR,  ALEX.  WILLEY,  ato  JOHN  W.  McQEE  poe 

APPELLEES. 

1.  In  the  absence  of  an  order  designating  the  newspaper  in  whidi 
the  notice  of  the  filing  of  the  petition  and  object  thereof  should  be 
published,  no  such  order  can  be  presumed,  and  therefore  the  Louisrille 
Chancery  Court  had  no  jurisdiction  to  empower  Mrs.  Mann  to  contract, 
etc.,  as  a  feme  boU,  etc.    (Freeman  on  Judgments,  sec.  123.) 

The  certificate  of  the  book-keeper  of  the  Courier- Journal  was  not 
sufficient  evidence  of  publication.  (1  Greenleaf  on  Ev.,  sec.  1 ;  Myers's 
Code,  sec.  640;  sec.  2,  ch.  2,  Be  vised  Statutes;  Act  of  1866;  Myere's 
Supp.  728.) 

3.  Mrs.  Mann  did  not  allege  in  her  affidavit  that  she  was  entitled  to 
the  possession.  (Myers's  Code,  sec.  218 ;  see  also  Uhrig  v.  Horstman  & 
Sons,  8  Bush,  172.) 

4.  The  sheriff  was  not  liable  in  this  case.  (Foster  v.  Pettibone,  30 
Barb.  358 ;  Shipman  v.  Clark,  4  Denio,  447.) 

King  V.  Osser,  4  Duer,  431,  is  not  authority  in  New  York. 

JUDGE  HINES  delivered  the  opinion  op  the  ooukt. 

Appellant^  a  married  woman,  claiming  the  right  by  virtue 
of  a  decree  of  the  Louisville  Chancery  Court,  rendered  Feb- 
ruary 10,  1871,  to  trade  as  a  feme  8ote,  brought  this  action 
against  appellees  on  the  official  bond  of  the  sheriff  to  reoo\*er 
damages  for  the  seizure  of  certain  personal  property.  The 
property  was  taken  under  an  order  of  delivery  issued  in  the 
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action  of  Lane  &  Bartlett  v.  W.  B.  Mann^  hosband  of  appel- 
lant, and  designated  as  belonging  to  the  defendant  in  that 
action.  Before  the  execution  of  the  order  by  the  sheriff, 
appellant  caused  to  be  delivered  to  him  the  following  affi- 
davit : 

**  V.  N.  Mann  being  duly  sworn  says  that  she,  by  order 
and  decree  of  the  Louisville  Chancery  Court,  is  entitled  to 
trade  as  a  /eme  sole,  and  that  she  is  the  owner  and  the  joint 
owner,  and  is  in  possession  of  the  following  goods  and  chat- 
tels in  her  own  right,  viz.  (enumerating  the  property) ;  that 
she  has  acquired  the  said  property  since  the  decree  author- 
izing her  to  trade  as  a  feme  sole.     She  further  says  that  she 
acquired  the  foregoing  property  and  rightfully  became  en- 
titled to  the  possession  thereof  while  a   copartner  with  the 
plaintiffs  Lane  &  Bartlett.    She  further  says  that  said  copart- 
nership has  not  been  dissolved,  and  that  the  accounts  of  the 
same  remain  unadjusted  and  unsettled,  and  that  the  said  co- 
partnership concern  is  indebted  to  her  justly  in  an  amount 
equal  to  the  whole  value  of  said  goods  for  her  share  in  the 
earnings  and  profits  of  said  concern,  and  that  her  said  co- 
partners Lane  &  Bartlett  have  had  and  received  from  said 
business  in  manufactured  tobacco  more  than  their  proportion 
and   share   thereof,  and   that   if  said  partnership   accounts 
shall  be  properly  adjusted  and  settled,  the  said  Lane  &  Bart- 
lett are  indebted  to  her  on  said  account  in  a  sum  greater  than 
their  interest  in  the  foregoing  schedule  of  partnership  goods 
belonging  jointly  to  said  affiant  and  the  said  Lane  &  Bartlett. 
She  further  says  that  »11  the  machinery  or  appliances  for 
manufacturing  tobacco   in   the   foregoing   schedule  are  her 
individual  property,  in  which  said  Lane  &  Bartlett  have  no 
interest  or  claim  whatever,  and  that  the  costs  of  the  same 
have  been  iiuly  and  regularly  charged  to  her  on  the  partner- 
ship books,  and  that  she  has  brought  suit  in  the  Louisville 
Chancery  Court  against  said  Lane  &  Bartlett  for  settlement 
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of  said  partnership  accounts,  and  which  said  suit  is  now  im- 
pending." 

On  the  trial  the  record  of  the  proceeding,  in  which  appel- 
lant was  empowered  to  trade  as  a  feme  ^ole,  and  the  above- 
mentioned  affidavit  and  oral  testimony,  tending  to  show  that 
the  property  belonged  to  appellant,  were  offered  in  evidence ; 
whereupon  the  court  gave  a  peremptory  instruction  to  find 
for  appellees,  and  from  the  judgment  entered  on  the  finding 
thus  obtained  this  appeal  is  taken. 

It  is  insisted  that  the  decree  under  which  appellant  asserts 
the  right  to  trade  as  a  single  woman  is.  void,  firet^  because 
there  is  no  order  of  court  designating  the  newspaper  in  which 
the  notice  of  the  application  should  be  published ;  and  aeeemcf, 
because  the  evidence  of  the  fact  of  publication  is  not  such  as 
is  required  by  the  statute. 

Section  2  of  the  act  of  February  14,  1866,  as  amended 
February,  1870,  reads:  ''TLe  court  shall  have  no  jurisdiction 
to  make  any  such  order  or  decree  as  provided  in  the  first  sec- 
tion, until  notice  of  the  filing  of  the  petition  and  object  thereof 
shall  be  published  at  least  ten  days  in  a  newspaper  designated 
by  the  court,  or  the  clerk  thereof  in  vacation,  and  a  copy  of 
the  notice  and  proof  of  publication  shall  be  filed  in  the  action, 
etc." 

A  copy  of  what  purports  to  be  the  notice  required  by  the 
act,  accompanied  by  the  unsworn  certificate  of  the  book-keeper 
that  it  had  been  published  in  the  Courier-Journal  ten  days,  is 
the  only  evidence  of  publication  shown  by  the  record.  Is  this 
any  ^'  proof"  of  publication,  and  in  the  absence  of  such  proof, 
is  the  decree  void  ?  Appellees'  counsel  insist  that  the  Code 
and  statutes  recognize  only  three  methods  of  introducing  legal 
evidence  in  such  cases :  fird,  by  deposition ;  second,  by  affida- 
vit;  and  third,  by  oral  examination  under  oath.  Conceding 
this,  does  it  follow  that  a  decree  based  upon  incompetent  evi- 
dence is,  for  that  reason  alone,  void?    Jurisdiction  to  render 
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the  decree  appears  to  depend  upon  the  fiict  of  publication, 

rather  than  upon  the  manner  of  proving  it.     No  jurisdiction 

attaches  until  publication  is  made,  but  the  manner  in  which 

that  fact  is  to  appear  to  the  court  is  not,  in  terms,  prescribed. 

It  \6  required  only  that ''  proof  of  publication  shall  be  filed  in 

the  action.^'      In  case  of  publication  as  required  by  the  act, 

which  is  not  questioned  here,  the  jurisdiction  to  render  the 

decree  attaches  instantly,  and  the  failure  to  file  in  the  action 

the  proof  of  such  publication  would  simply  be  error,  but  not 

of  such  a  character  as  to  justify  it  as  being  treated  as  a  nullity 

in  a  collateral  proceeding.     (Hart  v.  Grigsby,  ante  p.  642,  and 

Dunn  V.  Shearer,  ante  p.  674.) 

The  failure  of  the  court  by  order  to  designate  the  paper  in 
which  the  publication  should  be  made  can  not,  either  under 
the  letter  or  the  spirit  of  the  act,  affect  the  question  of  juris- 
diction. The  action  of  the  court  in  basing  the  decree  upon 
the  publication  as  made  is  conclusive  of  the  question.  That 
there  is  good  reason  in  the  requirement  of  the  law,  that  the 
court  shall  designate  the  paper  in  which  the  publication  is  to 
be  made,  can  not  be  questioned,  but  the  end  is  equally  as  well 
answered  when  the  approval  of  the  court  comes  after  the  pub- 
lication. 

Although  erroneous,  we  are  clearly  of  the  opinion  that  the 
decree  of  the  Ix)ui8ville  Chancery  Court  conferring  power 
upon  appellant  to  tmde  as  a  feme  sole  is  not  void. 

It  is  further  insisted  that  appellant  has  no  right  to  re- 
cover, because  the  affidavit  heretofore  mentioned  does  not 
comply  with  the  requirements  of  section  218  of  Myers's  Code, 
because  of  its  failure  to  state  that  appellant  was  entitled  to  the 
}>Oissession  of  the  property  taken  under  the  order  of  delivery. 
That  section  reads : 

'^  If  another  person  than  the  defendant  or  his  agent  claims 
the  property  taken  by  the  sheriff,  and  delivers  to  the  sheriff 
his  affidavit  that  he  is  entitled  to  the  possession  thereof,  the 
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sheriff  shall  not  be  bound  to  keep  it,  or  deliver  it  to  the  plaint* 
iff,  unless  he  shall,  within  two  days  after  the  delivery  to  him  or 
to  his  agent  or  attorney,  by  the  sheriff,  of  a  copy  of  the  affida- 
vit, indemnify  the  sheriff  against  the  claim  by  bond  executed 
by  one  or  more  sureties,  in  double  the  value  of  the  property. 
No  claim  to  such  property  by  any  other  person  than  the  de- 
fendant or  his  agent  shall  be  valid  against  the  sheriff  unless 
so  made.  He  shall  return  the  affidavit  of  the  claimant,  with 
his  proceedings  thereon,  to  the  clerk's  office." 

This  view  is,  we  think,  erroneous,  for  the  reason  that  the 
section  quoted  applies  only  to  property  in  the  possession  of 
the  defendant  in  the  order  or  writ. 

The  evidence  tended  to  establish  the  fiust  that  at  least  a 
portion  of  the  property  in  controversy  belonged  to  appellant 
in  her  own  right,  and  that  she,  and  not  the  defendant  W.  B. 
Mann,  was  in  actual  possession  thereof  at  the  time  of  the 
seizure.  To  that  extent  the  section  quoted  does  not  apply. 
One  owning  and  in  possession  of  personal  property  is  not 
required  to  give  any  notice  to  the  sheriff  as  to  the  right  of 
possession.  It  would  be  an  idle  and  useless  formality.  If  he 
takes  under  such  circumstances,  he  does  it  at  his  own  peril. 
Section  216  of  the  Civil  Code  of  New  York,  which  is  in  sub- 
stance the  same  as  section  218  of  Myers's  Code,  has  been  fre- 
quently construed  as  indicated  here.  (King  v.  Osser,  4  Duer; 
Shipman  v.  Clark,  4  Denio;  Foster  v.  Pettibone,  20  Barb.) 

The  question  of  the  ownership  of  the  property  in  contro- 
versy should  have  been  submitted  to  the  jury  under  proper 
instructions. 

Wherefore  the  judgment  is  reversed,  and  cause  remanded 
with  directions  for  further  proceedings  consistent  with  this 
opinion. 
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Case  62— INDICTMENT— May  10. 

Temple    v.    Commonwealth. 

APPEAL  FBOM  ALLEN  CBOONAL  COUBT. 

1.  The  PRISONER  must  be  present  when  the  jury  return  theib 
YERDiGT,  and,  if  he  desires  to  do  so,  he  has  a  right,  by  polling  the 
jury,  to  demand,  face  to  face,  of  each  juror  whether  the  verdict  is 
bis  verdict,  and  to  object  to  it  unless  each  member  of  the  jury  shall 
answer  for  himself  that  the  verdict  is  his. 

The  prisoner  in  this  case  was  indicted  and  tried  for  murder;  the 
case  was  given  to  the  jury  about  sunset,  and  the  court  adjourned 
*'T  the  day.  I'iie  prisoner  was  placed  in  jail,  and  his  counsel  re- 
tired to  their  rooms  in  the  town.  After  dark  the  jury  reported  to 
the  judge  that  they  had  agreed  upon  a  verdict.  The  judge  went 
to  the  court-room,  and,  without  causing  the  prisoner  to  be  brought 
in,  and  in  the  absence  of  his  counsel,  and  without  notice  to  them, 
the  verdict,  finding  the  prisoner  guilty  of  manslaughter  and  fixing 
his  punishment  at  six  years  and  four  months'  confinement  in  the 
penitentiary,  was  received  and  the  jury  discha^ed.    Heldy  that 

The  court  erred  in  receiving  the  verdict  in  the  absence 
OF  the  prisoneb,  and  for  this  error  the  judgment  of  conviction  is 
reversed. 

LESLIE  &  BOTTS  fob  appellant. 

TH08.  E-  MOSS,  attobney-general,  for  appellee. 
(Briefs  have  been  misplaced.) 

JUDGE  COFER  delivered  the  opinion  of  the  court. 

The  appellant  was  indicted  and  tried  for  the  murder  of 
Robert  Moore,  and  found  guilty  of  the  crime  of  manslaugh- 
ter, and  adjudged  to  be  confined  in  the  penitentiary  for  a 
period  of  six  years  and  four  months.  From  that  judgment 
he  prosecutes  this  appeal. 

We  perceive  no  objection  to  the  instructions  given  to  the 

jiirv  by  the  court.     They  presented,  with  more  than  ordinary 

brevity   and  perspicuity,  the  law  of  murder,  manslaughter, 

and  self-defen.se,  and  are  free  from  subtile  definitions  which 
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too  frequently  tend  to  mislead  and  confose  rather  than   to 
enlighten  the  jury. 

The  instructions  asked  by  the  appellant  and  refused  by  the 
court,  as  far  as  they  were  correct,  were  embraced  in  those 
already  given,  and  it  was  not  only  unnecessary  but  would 
have  been  improper  to  repeat  them. 

One  of  the  grounds  for  a  new  trial  was,  that  the  verdict 
was  received  in  the  absence  of  the  appellant  and  his  counsel 
from  the  court-room. 

It  appears  from  the  bill  of  exceptions  that  the  case  was 
given  to  the  jury  about  sunset,  and  the  court  adjourned  for 
the  day.  The  appellant  was  placed  in  jail,  and  his  counsel 
retired  to  their  rooms  in  the  town.  After  dark  the  jury  re- 
ported  to  the  judge  that  they  had  agreed  upon  a  verdict. 
The  judge  went  to  the  court-room,  and  without  causing  the 
appellant  to  be  brought  in,  and  in  the  absence  of  his  coun- 
sel, and  without  notice  to  them,  the  verdict  was  received  and 
the  jury  discharged. 

The  Code  provides  that  "  While  the  jury  are  absent,  the 
court  may  adjourn  from  time  to  time  as  to  other  business,  but 
it  shall  be  deemed  open  for  every  purpose  connected  with  the 
cause  submitted  to  the  jury,  until  a  verdict  is  rendered  or  the 
jury  discharged,"     (Section  253.) 

There  was  therefore  no  impropriety  in  receiving  the  ver- 
dict at  the  time  stated. 

But  whether  it  was  not  improper  to  receive  it  without  no- 
tice to  appellant's  attorneys,  and  without  affording  them  rea- 
sonable opportunity  to  be  present,  and  especially  without  the 
presence  of  the  appellant,  is  a  very  different  and  much  more 
important  question. 

The  bill  of  rights  declares  "  That  in  all  criminal  prosecutions 
the  accused  hath  a  right  to  be  heard  by  himself  and  counsel.'' 
The  right  to  be  heard  by  himself  and  counsel  necessarily  em- 
braces the  right  to  be  present  himself  and  to  have  a  reasonabl« 
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opportunity  to  have  his  counsel  present  also  at  every  step  in 
the  progress  of  the  trials  and  to  deprive  him  of  this  right  is  a 
violation  of  that  provision  of  the  fundamental  law  just  quoted. 
The  presence  of  the  accused  is  not  a  mere  form.     It  is  of 
the  very  essence  of  a  criminal  trial  not  only  that  the  accused 
shall  be  brought  face  to  face  with  the  witnesses  against  him^ 
bat  also,  with  his  triers.     He  has  a  right  to  he  present  not 
only  that  he  may  see  that  nothing  is  done  or  omitted  which 
teuds  to  his  prejudice,  but  to  have  the  benefit  of  whatever  in- 
fluence his  presence  may  exert  in  his  favor.     And  at  no  time 
in  the  whole  course  of  the  trial  is  this  right  more  valuable  than 
at  the  final  step  when  the  jury  are  to  pronounce  that  decision 
which  is  to  restore  him  to  the  liberty  of  a  citizen,  or  to  con- 
sign him  to  the  scaffold  or  to  a  feloti's  cell  in  the  state  prison. 
He  has  a  right  not  only  to  see  and  know  that  the  whole  jury 
is  present  assenting  to  the  verdict,  but  by  polling  to  demand 
face  to  face  of  each  juror  whether  the  verdict  is  his  verdict, 
and  to  object  to  it  unless  each  member  of  the  jury  shall  answer 
for  himself  that  the  verdict  is  his. 

The  right  to  poll  the  jury  in  criminal  causes  has  in  this 
state  always  been  deemed  an  essential  part  of  the  right  of  trial 
by  jury.  It  is  guaranteed  by  both  the  constitution  and  the 
statute,  and  ought  to  be  maintained  and  preserved  by  the  courts 
as  essential  to  the  protection  of  the  rights  of  the  citizen. 

The  error  in  receiving  the  verdict  during  the  enforced  ab- 
sence of  the  appellant  is  not  of  the  same  class  with  those 
errors  this  court  refused  to  consider  in  Kennedv  v.  Common- 
wealth,  ante  p.  340,  and  Frazier  v.  Commonwealth,  MS.  opin- 
ion, September  Term,  1878. 

The  errors  complained  of  in  those  cases,  if  committed  at 

all,  were  committed  in  overruling  the  motion  for  a  new  trial. 

Until  then  the  court  had  not  passed  upon  the  questions  or  been 

called  upon  to  do  so,  and  was  ignorant  of  the  alleged  facts 

which  were  complained  of  as  depriving  the  accused  of  the 
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benefit  of  a  fair  trial.  In  this  case  the  error  was  committe<l 
during  the  progress  of  the  trial.  The  court  knew  the  appel- 
lant was  in  custody,  and  it  was  the  duty  of  the  court  to  have 
him  present  when  the  verdict  was  received,  and,  in  view  of  the 
time  and  circumstances,  to  have  caused  notice  to  be  given  ta 
his  counsel  that  they  might  have  an  opportunity  to  be  present. 

Wherefore  the  judgment  is  reversed,  and  the  cause 
manded  for  further  proper  proceedings. 


Case  63— PETITION— May  15. 

Gilmore  v.  Green. 

APPEAL    FROM    BOOKE   CIRCUIT   COURT. 

1.  The  liability  of  an  assignor  of  a  promissory  note,  implied  bj 
law  from  the  contract  of  assignment,  is  barred  by  the  lapse  of  fire 
years  after  the  maker  of  the  note  was  prosecuted  to  insolvency. 

2.   A  NEW  PROMISE  TO  PAY  A  DEBT  ALREADY  EXISTING  AND  NOT  hawi^P'T^ 

BY  THE  STATUTE,  csn  not  be  made  the  foundati<m  of  an  action.  Its 
only  effect  is  to  cut  off  and  exclude  from  the  period  of  limitation 
the  time  that  had  elapsed  when  the  new  promise  was  made.  ( Hop* 
kins  y.  Stout,  6  Bush,  375;  Carr  v.  Bobinson,  8  Bush,  274;  Trous- 
dale V.  Anderson,  9  Bush,  277.) 

3.  Unless  the  new  promise  is  made  upon  some  consideratiok  it 

can  not  be  enforced.     (Ogden  v.  Redd,  13  Bush,  581.) 

4.  Whether  the  period  of  limitation  is  fiye  or  fifteen  yeabs 

depends  upon  the  question  whether  the  liability,  which  is  the  foan- 
dation  of  the  action,  is  evidenced  by  writing  or  not,  and  can  not 
be  affected  by  a  new  promise  not  the  foundation  of  the  actioo 
whether  verbal  or  in  writing. 

5.  When  a  new  promise  is  made  before  the  statute  has  barred 

AN  action  on  the  ORIGINAL  LIABILITY,  no  action  Can  be  maiiH 
tained  on  such  new  promise,  unless  it  was  intended  by  the  parties 
to  take  the  place  of  the  original  liability,  and  to  discharge  the 
debtor  from  liability  thereon. 
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6.  The  period  of  limitation  to  the  action  on  the  new  promise  is 

detenoined  by  the  character  of  the  evidence  of  the  new  promise. 

7.  If  the  new  promise  is  made  after  ihe  statutory  bar  is  com- 

plete, the  action  must  be  upon  the  new  promise,  and  the  period  of 
limitation  will  be  determined  by  the  nature  of  the  evidence  of  the 
new  promise. 

J.  J.  LANDRAM  for  appellant. 

1.  The  action  on  the  new  promise  was  not  barred  by  the  five  years' 
statute,  section  2,  article  3,  chapter  71,  Greneral  Statutes,  because  the 
new  promise  was  in  writing. 

2.  This  new  promise  exonerated  appellant  from  any  laches  of  which 
he  might  have  been  guilty  in  prosecuting  suit  against  the  maker  of  the 
note.    (Landrum  v.  Trowbridge,  Dwight  &  Co.,  2  Met.  281.) 

3.  In  order  to  exclude  the  parol  evidence  as  to  the  suit  in  Missouri, 
it  must  have  been  objected  to  at  the  time  it  was  offered.  (Terrill  v. 
Jennings,  1  Met.  450;  Helburn  &  Co.  v.  Mofford,  &c.,  7  Bush,  169.) 

4.  If  a  proposition  for  a  contract  be  made  by  letter,  and  an  answer 
accepting  the  offer  as  made  be  put  in  the  mails  in  a  reasonable  time, 
it  is  a  valid  contract  from  that  moment.  (Hutcheson  v.  Blakeman,  3 
Met.  82.) 

5.  If  a  debt  is  barred  a  new  promise  will  take  it  out  of  the  statute, 
and  whether  the  new  promise  is  verbal  or  in  writing,  the  action  must  be 
on  the  new  promise.  (Carr  v.  Robinson,  8  Bush,  269;  9  Bush,  276,  329; 
6  Bush,  375 ;  4  Dana,  505 ;  Edwards  on  Bills  and  Promissory  Notes,  pp. 
217,  218,  219.) 

D-  A.  GLENN  for  appellee. 

1.  The  five  years'  statute  applies  and  bars  the  action  in  this  case, 
whether  upon  the  original  indor^ment  or  assignment  or  upon  the 
alleged  new  promise,  as  the  cause  of  action  on  either  accrued  more  than 
five  years  before  the  commencement  of  this  action.  (Coleman's  ex'r  v. 
Tully's  adm'r,  7  Bush,  73;  Hyatt  v.  Bank  of  Kentucky,  8  Bush,  193; 
Bow^man  v.  Curd,  2  Bush,  565.) 

2.  There  was  no  such  absolute  new  promise  b&  the  law  requires. 
(Trousdale's  adm'r  v.  Anderson,  9  Bush,  276 ;  8  Bush,  269.) 

JUDGE  COFER  delivered  the  opinion  of  the  court. 

The  appellant  brought  this  suit  to  charge  the  appellee  as 
the  indorser  of  a  negotiable  note. 

The  appellee  denied  his  liability  in  that  capacity,  and  no 
efiort  was  made  to  sustain  the  allegations  of  the  petition  by 


774  BUSH'S  REPORTS.  [vol.  xit. 

Gilmure  v.  Green. 

evidence.  But  the  appellant  amended  his  petition  and  sought 
to  charge  him  as  the  assignor  of  a  non-negotiable  note,  and 
also  upon  a  promise  m  writing  to  pay  the  assigned  note. 

The  appellee,  among  other  defenses^  pleaded  the  statute 
of  limitation  of  five  years.  The  law  and  facts  were  sub- 
mitted to  the  court,  and  the  petition  was  dismissed. 

That  the  liability  implied  by  law  from  the  contract  of 
assignment  is  barred  is  clear,  more  than  five  years  having 
elapsed  between  the  time  when  the  maker  of  the  note  was 
duly  prosecuted  to  insolvency  and  the  commencement  of  the 
action. 

The  new  promise  sued  upon  is  in  writing,  and  was  made 
within  less  than  one  year  after  liability  on  the  assignment  had 
become  fixed  by  prosecuting  the  maker  to  insolvency.  The 
question  then  is,  can  an  action  be  maintained  at  all  on  that 
promise? 

We  think  not.  The  rule  seems  to  be  that  a  mere  promise 
to  pay  a  debt  already  existing  and  not  barred  by  the  statute 
can  not  be  made  the  foundation  of  an  action.  Its  only  effect 
is  to  cut  off  and  exclude  from  the  period  of  limitation  the 
time  that  had  elapsed  when  the  new  promise  was  made. 
(Hopkins  v.  Stout,  6  Bush,  375;  Carr  v.  Robinson,  8  lA.  274; 
Trousdale  v.  Anderson,  9  ib.  277.) 

Unless  the  new  promise  is  made  upon  some  consideration 
it  can  not  be  enforced. 

And  in  this  case  there  is  no  claim  that  there  was  any  such 
consideration.  It  is  not  claimed  that  the  preexisting  liability 
implied  by  law  from  the  contract  of  assignment  was  released 
in  consideration  of  the  new  promise  or  was  merged  in  it 
That  the  appellant  did  not  so  receive  or  regard  it  is  manifest 
from  the  fact  that  he  sued  on  the  old  obligation,  and  only  set 
up  the  new  promise  when  the  statute  was  pleaded  in  bar  of 
the  action  on  the  implied  liability.  The  appellant  not  hav- 
ing released  the  appellee  from  the  original  liability,  and  thai 
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liability  not  being  merge4  in  the  new  promise^  the  new  prom- 
ise was  without  consideration,  and  it  could  not  become  the 
foundation  of  an  action.    (Ogden  v.  Redd,  &c.,  13  Bush,  581.) 
But  it  is  contended  that  the  new  promise  being  in  writing, 
the  action  will  not  be  barred  by  less  than  fifteen  years,  that 
being  the  period  of  limitation  to  actions  upon  contracts  in 
writing.  This  position  would  be  correct  if  an  action  could  be 
maintained  on  the  new  promise.     But  as  it  is  without  con- 
sideration and  no  action  can  be  maintained  on  it,  the  only  use 
that  can  be  made  of  it  is  to  cut  off  from  the  period  of  limita- 
tion the  time  that  had  elapsed  before  the  new  promise  was 
made.     The  foundation  of  the  action  is  the  original  liability, 
and  that  not  being  evidenced  by  writing,  the  action  thereon 
was  barred  at  the  end  of  five  years  from  the  new  promise. 
Whether  the  period  of  limitation  is  five  years  or  fifteen  years 
depends  upon  the  question  whether  the  liability  which  is  the 
foundation  of  the  action  is  evidenced  by  writing  or  not,  and 
can  not  be  affected  by  a  new  promise  not  the  foundation  of 
the  action,  whether  verbal  or  in  writing. 

In  Hopkins  v.  Stout,  supra,  the  suit  was  on  a  note,  and  the 
new  promise  was  implied  from  a  partial  payment  made  by  the 
obligor,  and  it  was  held  that  the  action  on  the  note  was  not 
barred  until  fifteen  years  had  elapsed  from  the  date  of  the 
credit  on  the  note.  In  other  words,  that  the  period  of  limita- 
tion is  to  be  determined  bv  the  character  of  the  evidence  of 
the  liability  which  is  the  foundation  of  the  action,  and  not 
by  the  character  of  the  evidence  of  the  new  promise. 

It  seems  to  us  therefore  that  the  correct  rule  is  this,  when 
a  new  promise  is  made  before  the  statute  has  barred  an  action 
on  the  original  liability,  no  action  can  be  maintained  on  such 
new  promise,  unless  it  was  intended  by  the  parties  to  take  the 
place  of  the  original  liability  and  to  discharge  the  debtor  from 
liability  thereon,  and  in  that  case  the  action  must  be  on  the 
new  promise,  and  the  period  of  limitation  to  that  action  will 
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be  determined  by  the  character  of  the  evidence  of  the  new 
promise.  But  if  the  new  promi^se  was  not  made  and  accepted 
in  discharge  of  the  preexisting  liability,  the  action  must  be 
upon  the  latter,  and  the  period  of  limitation  will  be  deter- 
mined by  the  character  of  the  evidence  of  such  liability^  and 
the  only  effect  of  the  new  promise,  whether  verbal  or  in  writ- 
ing, will  be  to  cut  off  the  time  elapsed  before  such  promise 
was  made,  and  to  date  the  commencement  of  the  running  of 
the  statute  from  the  making  of  the  promise.  If  the  new  prom- 
ise is  made  afler  the  statutory  bar  is  complete,  the  action  must 
be  upon  the  new  promise,  and  the  period  of  limitation  will 
here  again  be  determined  by  the  nature  of  the  evidence  of 
such  promise. 

The  judgmeut  of  the  court  below  conforms  to  these  views, 
and  is  affirmed. 


Case  64— PETITION  EQUITY— May  20. 

Williams  v.  Rogers. 

APPEAL  FROM  MERCER  COMMON  PLEAS  COITRT. 
1.  On  a  SECOND  APPEAL  THE  SUFFICIENCY  OF  THE  PETmON  WILL.  SOT 

BE  INQUIRED  INTO,- when  its  sufficiency  was  neoessarily  pttssed  apoo 
on  the  first  appeal,  although  not  adverted  to  in  the  opinion  of  the 
Court  of  Appeals. 
2.  Contract  not  alleged  to  be  in  writino  will  he  presumed  to  be 
oral. 

8.  An  agreement  between  A  and  B,  that  B  shall  pay  to  C  a 
debt  owing  by  a  is  not  within  the  statute  of  frauds. 

The  ttaiute  of  frauds  applies  to  promises  made  to  the  person  io  trfeoi 
another  is  already  indtbted,  or  is  to  become  responsible,  and  not  U> 
promises  made  to  the  debtor. 

4.  The  manner  in  which  a  partner  holds  HniHKi.F  out  to 


J 
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PUBLIC  will  determine  the  extent  of  his  liabilities,  to  those  dealing 
with  the  partnership,  and  not  the  secret  i^reement  as  to  the  terms 
of  the  partnership  which  may  have  been  entered  into  between  the 
partners. 

5.  The  finding  of  the  lower  oourt  upon  a  legal  issue  will  not  be 

disturbed  unless  it  is  flagrantly  against  the  weight  of  the  evidence. 

6.  The  failure  of  the  court  to  give  judgment  against  one  of 

SEVERAL  parties  SUED  ON  A  PARTNERSHIP  UNDERTAKING,  when 

all  the  partners  are  before  the  court,  is  not  a  reversible  error  avail- 
able to  one  of  the  partners  against  whom  judgment  was  rendered. 

7.  A  PARTNERSHIP  LIABILITY  18  JOINT. 

Whenever  two  or  more  persons  enter  into  a  contract,  the  liability 
thus  assumed  is  presumed  to  be  joint,  unless  the  terms  of  the  agree- 
ment make  it  several  or  joint  and  several. 

8.  All  pebsons  jointly  bound  were  necessary  parties  defendant 

at  common  law,  and  prior  to  the  adoption  of  the  Civil  Code,  but  a 
QOD-joinder  of  any  one  of  the  joint  obligors  was  not  necessarily 
fatal  to  the  action.  A  failure  to  interpose  a  plea  in  abatement 
was  a  waiver  of  the  objection,  but  a  judgment  against  those  sued 
was  a  merger  and  a  release  of  the  claim  against  the  other  joint 
obligors. 

9.  Suit  and  judgment  against  one  partner  does  not  bar  proceed- 

ings against  the  other  partners. 

Tlie  common4aw  rtUea  08  to  joint  and  several  liability  upon  contract  are 
in  effect  abolished  by  sections  26,  27,  373,  687  of  the  Civil  Code. 

A  creditor  may,  at  his  electiorif  sue  any  or  all  of  the  members  of  a  part- 
nemhipj  and  a  judgment  against  one  or  more  will  not  be  a  bar  to 
proceedings  against  the  others. 

Nichols  dc  Co.  r.  Burton,  <fec.,  5  Bush,  in  so  far  as  it  intimates  that 
a  suit  and  judgment  against  one  partner  is,  of  itself,  a  merger  and 
satisfaction  of  the  claim  against  the  other  partners,  is  overruled. 

10.  To  AUTHORIZE  A  REVERSAL  the  error  complained  of  must  affect  the 
substantial  rights  of  the  appellant ;  and  that  it  does  so  affect  them 
must  as  clearly  appear  as  the  error  itself. 

11.  Whenever  a  deposit  is  made  in  bank  the  relation  of  debtor 
AJSfjy  creditor  is  established  between  the  bank  and  the  depositor, 
and  that  relation  is  the  same  whether  it  is  an  ordinary  or  time 
deposit.    All  deposits  are  loans. 

BELLi  &  WILSON  for  appellant. 

1.  A  deposit  is  a  naked  bailment  of  goods  to  be  kept  without  reward, 
and  to  be  returned  when  required.     (Jones  on  Bailments,  36,  117.) 

If  the  deposit  is  with  a  banker,  he  returns  not  the  specific  money 
depoeited,  but  the  same  sum. 
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2.  The  agreement  of  E.  Hutchison  &  Go.  to  pay  the  depoeiton  in  the 
Savings  Institution  did  not  release  the  institution  from  liability,  and 
therefore  not  being  in  writing,  the  undertaking  of  K  H  &  Co.  was  an- 
enforcible.    (Waggener  v.  Bell,  4  Mon.  8,  9.) 

It  was  not  necessary  to  raise  this  question  in  the  court  below.  (Smith 
y.  Fah,  15  B.  Mon.  446;  North  v.  Robinson,  1  Duvali,  71.) 

Where  the  pleadings  fail  to  allege  that  the  contract  or  promise  was  in 
writing  the  law  presumes  it  to  be  verbal.  (Hocker  v.  Gentry,  8  Met  474; 
Byassee  v.  Reese,  4  Met  372.) 

3.  The  deposit  formed  only  a  running  account  (Morse  on  Banking, 
page  27.) 

The  statute  of  limitations  runs  on  a  bank-deposit  as  on  an  ordinary 
account.    (Morse  on  Banking,  51.) 

4.  A  retiring  member  of  a  firm  is  not  responsible  if  the  party  con- 
tracting with  the  firm  has  notice  of  his  retirement  before  making  the 
contract.  (Kennedy  v.  Bohannon,  11  B.  Mon.  118;  see  also  Tudor  v. 
Goodloe,  1  B.  Mon.  322;  Kenningham,  &c.  v.  Bedford,  ^.  1  B  Mon.  325.) 

KYLE  A  POSTON  for  appellee. 

1.  Appellant  made  himself  personally  liable  by  signing  the  card 
announcing  the  transfer  to  E.  H.  &  Co.,  etc.,  etc.  (9  United  States 
Digest,  p.  830,  sec.  264,  p.  859,  sec.  911.) 

2.  Notice  of  dissolution  in  newspaper  of  general  circulation  is  con- 
clusive on  all  who  have  not  had  dealings  with  the  firm.  Not  those  who 
have  dealt  with  the  firm.  They  are  entitled  to  actual  notice.  (Mitchum 
V.  Bank  of  Kentucky,  9  Dana,  166 ;  3  Litt  424 ;  Kennedy  v.  Bohannon, 
11  B.  Mon.  119.) 

3.  A  surviving  partner  is  a  trustee  to  wind  up  the  concern — his 
powers  are  commensurate  with  the  trust.  (Parsons  on  Partnership,  442.) 

4.  The  omission  of  the  name  of  one  of  the  partners  in  the  judg- 
ment did  not  prejudice  the  rights  of  the  other  partners  against  whom 
the  judgment  was  rendered.     (4  Bush,  358;  2  Met.  305;   1  Bush,  508.) 

5.  A  novation  will  never  be  presumed.  (3  U.  S.  Digest,  pages  449, 
600,  sec.  1932;  1  Parsons  on  Con.  189.) 

There  is  no  novation  unless  the  original  liability  is  extingoiahed. 
(Jacobs  V.  Calderwood,  4  La.  Ann.  509.) 

JUDGE  HINES  delivered  the  opinion  of  the  ooubt. 

In  April,  1867,  the  Savings  Institution  of  Harrodsbnrg, 
incorporated  and  doing  a  general  banking  business,  sold  and 
transferred  its  assets  to  the  private  banking-house  of  R  Hutch* 
ison  &  Co.,  in  consideration  of  which  Hutchison  &  Co.  as- 
sumed to  pay  all  claims  of  depositors  against  the  first-oamed 
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iostitiition.  At  the  time  of  the  transfer  of  the  assetfi  of  the 
Savings  Institution  to  Hutchison  &  Co.  appellee  had  on  de- 
Tosit  in  that  institution  f  2,500^  upon  which  it  had  been  agi*eed 
le  should  receive  six  per  cent  per  annum,  to  be  added  to  the 
rincijml.  This  deposit,  upon  the  terms  mentioned,  was  trans- 
rred  to  the  books  of  Hutchison  &  Co.  with  the  addition  of 
e  interest  then  due.  Subsequently  the  firm  of  Hutchison  & 
.f  which  was  an  ordinary  partnership,  issued  a  card  to  the 
j]ic  over  the  names  of  the  members  of  the  firm,  among 
ch  was  the  name  of  appellant,  setting  forth  the  terms  of 
transfer,  and  giving  assurance  to  depositors  that  their  dc- 
(h  against  the  Savings  Institution  would  be  met.  After 
)ubIication  of  the  card  above  mentioned,  another  publica- 
was  made  by  the  firm  of  Hutchison  &  Co.  to  the  same 
;  ID  which  the  name  of  appellant  did  not  appear.  Several 
iers  of  the  firm  died  and  one  withdrew,  but  no  notice  of 
publication  or  of  the  death  of  any  of  the  members  was 
It  to  the  knowledge  of  appellee  until  the  death  of  E. 
'son,  which  occurred  April  30,  1871.  The  business 
led  to  be  conducted  under  the  firm-name,  and  on 
'  of  January,  1872,  the  president  or  business  manager 
I  on  the  pass-book  that  the  firm  had  given  appellee, 
ivas  t<y  receive  ten  per  cent  per  annum  on  his  deposit, 
isf,  1874,  appellee  brought  this  action  against  the 
of  the  firm  to  recover  the  principal  and  interest  at 
^nt  up  to  January,  1872,  and  for  ten  per  cent  from 
forward. 

\f  the  defendants  filed  answers,  putting  in  issue  the 
leg-ations  of  the  petition,  but,  appellant  making  de- 
iient  was  rendered  against  him,  from  which  he  ap- 
lis  court  and  secured  a  reversal,  January  30,  1875, 
round  that  the  answer  of  one  of  his  co-defendants 
defense  ^available  for  each  member  of  the  firm  of 
&  Ck>.,  which  rendered  it  erroneous  to  enter  judg- 
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ment  against  appellant  before  disposing  of  the   issue  thus 
formed.     (Rouse  v.  Howard,  1  Duv.  31.) 

The  judgment  thus  appealed  from,  as  in  the  ease  on  the 
present  appeal,  ignored  the  claim  for  ten  per  cent  under  the 
indorsement  of  January  1,  1872,  and  allowed  interest  at  six 
per  cent  as  originally  contracted  for. 

On  the  return  of  the  case  to  the  court  below  appellant 
filed  an  answer  denying  all  the  material  allegations  of  the 
petition,  and  made  certain  affirmative  averments  that  will 
hereafter  be  referred  to.  On  the  hearing  judgment  was  en- 
tered against  appellant  for  the  amount  of  the  original  deposit 
with  six  per  cent  interest,  according  to  the  terms  of  the  orig- 
inal contract  between  the  Savings  Institution  and  Hutchison 
&Co. 

On  this  appeal  appellant  complains: 

First.  That  the  petition  is  defective  and  will  not  support 
a  recovery,  because  it  is  not  alleged  that  the  assumption  by 
Hutchison  &  Co.  of  the  liabilities  of  the  Savings  Institution 
was  in  writing,  and  that  the  contract  is  therefore  within  the 
statute  of  frauds. 

Second.  That  as  trustee  for  his  son  he  is  not  personally 
liable. 

Third.  That  the  failure  to  take  judgment  against  other 
defendants,  members  of  the  partnership,  who  were  before  the 
court,  is  error. 

Fourth.  That  the  agreement  to  pay  ten  per  cent  after  the 
dissolution  of  the  firm  by  the  death  of  some  of  its  members 
and  the  withdrawal  of  others,  operated  as  a  novation  and  re- 
lease of  appellant  on  the  original  contract  to  pay  six  per  cent. 

It  is  not  questioned,  that  in  the  absence  of  an  allegation 
in  the  petition  that  the  contract  between  the  Savings  Institu- 
tion and  Hutchison  &  Co.  was  in  writing,  the  presumption 
will  be  entertained  that  it  was  oral,  and  will  be  so  treated  in 
construing  the  pleadings.     There  are  two  reasons  why  this  is 


VOL.  XIV.]  JANUARY  TERM,  1879.  781 

Willianuiy.  Bogen. 

immaterial  here :  jlrsty  it  is  not  such  a  contract  as  the  statute 
requires  to  be  reduced  to  writing ;  and  second^  the  question 
of  the  sufficiency  of  the  petition  can  not  now  be  inquired 
into.    As  this  matter  was  necessarily  passed  upon  on  the  first 
appeal,  although  not  adverted  to  in  the  opinion,  appellant  is 
precluded  from  again  raising  the  question.    (Davis  v.  McCor- 
kle,  ante  746.)    The  agreement  of  Hutchison  &  Co.,  for  a  valu- 
able consideration,  to  pay  the  depositors  of  the  Savings  Insti- 
tution, is  not  a  promise  to  answer  for  the  debt  of  another. 
The  statute  relied  upon  applies  to  promises  made  to  the  per- 
son to  whom  another  is  already  or  is  to  become  responsible, 
and  not  to  promises  made  to  the  debtor.     (North  v.  Robin- 
son, 1  Duv.  71.) 

As  to  the  second  objection  indicated  to  the  judgment  be- 
low, it  is  sufficient  to  say,  that  the  conduct  of  appellant,  in 
holding  himself  out  to  the  public  as  individually  liable,  op- 
erates as  an  estoppel,  and  renders  it  unnecessary  to  consider 
whether  he  would  be  liable  if  treated  as  a  trustee.     Between 
himself  and  his  associates  in  business  another  question  would 
arise,  and  the  private  understanding  insisted  upon  to  release 
him  would  be  a  legitimate  subject  of  inquiry,  but  here  it  is 
the  contract  made  with  appellee  by  his  publication  that  deter- 
mines whether  he  shall  be  held  as  a  trustee  or  as  an  individ- 
lal.       That  appellant  was  a  member  of  the  firm  of  Hutchison 
i:  Co. ,  either  individually  or  as  trustee  for  his  son,  is  admitted. 
"lie  character  of  his  relation  to  the  firm  was  a  legal  issue,  the 
n ding  upon  which  can  not  be  disturbed  unless  it  is  flagrantly 
rainst  the  weight  of  evidence.     (Judge,  &c.  v.  Braswell,  13 
LJj^h,   €7.) 

A  oard  was  issued  by  the  firm,  containing  the  names  of  the 
^xTiHers,  among  which  was  that  of  appellant,  setting  forth 
>.st«iFitially  the  contract  with  the  Savings  Institution.  Some 
i\\  card  was  exhibited  to  appellee  by  Hutchison  &  Co.,  and 

of  the  members  of  the  company  read  to  him.     The 
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evidence  was  sufficient  to  authorize  the  court  to  find,  fird^ 
that  api)ellant  was^  in  his  individual  capacity,  a  member  of 
the  firm,  and  that  it  so  appeared  to  appellee  when  he  consented 
to  look  to  Hutchison  &  Co.  for  his  deposit;  second,  that  the 
card  exhibited  to  appellee  was  the  card  to  which  the  name  of 
appellant  appeared;  third,  that  appellee,  up  to  the  death  of 
E.  Hutchison,  had  no  actual  notice  of  any  dissolution  of  the 
firm.  It  is  true  that  appellant  says  that  he  never  signed,  or 
authorized  any  one  to  sign  the  card  for  him,  but  admits  that 
he  knew  of  its  publication,  and  did  not  disavow  it.  Such  a 
ratification  is  tantamount  to  original  execution. 

The  additional  facts  material  to  be  considered,  and  bearing 
upon  the  third  objection  indicated  to  the  judgment  below,  are 
that  no  judgment  was  rendered  against  C.  A.  Hardin,  who 
failed  to  answer,  and  that  the  petition  against  three  others 
who  made  defense  was  dismissed.  In  the  judgment  no  refer- 
ence is  in  any  way  made  to  the  defendant  Hardin.  Nothing 
appears  in  the  record  to  indicate  that  the  attention  of  the 
court  below  was  called  to  the  fact  that  no  judgment  was 
rendered  against  him,  but  upon  the  other  hand  it  is  mani- 
fest that  the  failure  to  embrace  Hardin  in  the  judgment  was 
an  oversight  in  drawing  it,  of  which  appellant  did  not  at 
the  time  complain. 

These  facts  pertinently  present  the  inquiries,  first,  is  the 
failure  of  the  court  to  enter  judgment  against  one  of  several 
members  of  a  partnership,  when  all  are  before  the  court,  a 
reversible  error  available  to  one  of  the  partners  against  whooi 
the  judgment  was  rendered ;  secondy  is  appellant,  having  failed 
to  ask  that  judgment  be  rendered  against  his  co-defendant, 
and  not  having  specifically  excepted  in  the  court  below  to 
such  failure,  in  a  condition  to  insist  upon  a  reversal  on  that 
grou  nd  ? 

Such  a  partnership  liability  is  unquestionably  joint.  Whcn^ 
ever  two  or  more  persons  enter  into  a  contract  the  liability 
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thus  assumed  is  presumed  to  be  joint  unless  the  terms  of  the 
agreement  make  it  several  or  joint  and  several.    At  common 
law  in  a  proceeding  to  enforce  such  a  liability  all  those  jointly 
bound  were  necessary  parties  defendant.     This  requirement 
applied  to  all  persons  of  every  description  with  but  two  ap- 
parent exceptions^  and  one  of  the  two  was  the  case  of  a  suit 
against  a  partnership  in  which  a  dormant  partner  was  not 
a  necessary  although  a  proper  party.     (1  Chitty  on  Pleadings, 
42,  43.)     In  such  case,  however,  the  non-joinder  of  all  the 
joint  obligors  was  not  necessarily  fatal  ^o  the  action.     If  a 
plea  in   abatement  was   not   interposed,  the   objection   was 
waived,  and  a  judgment  rendered   against  those   sued  was 
valid.     (1  Chitty  on  Pleadings,  46.)      The  effect  of  such  a 
judgment  was  to  merge  the   claim  against  the  other  joint 
obligors   and   prevent   any  proceeding  against  them,  either 
severally  or  jointly.    (Freeman  on  Judgments,  sees.  231,  232 ; 
Pomeroy  on  Remedies  and  Remedial  Rights,  sees.  275,  277, 
and  279.) 

These  common-law  rules  as  to  joint  and  several  liability 
upon  contracts,  are  in  effect  abolished  by  the  Civil  Code. 

Section  26  of  BuUitt^s  Code  reads :  "  Persons  severally 
liable  upon  the  same  contract,  and  parties  to  bills  of  ex- 
change, to  promissory  notes  placed  upon  the  footing  of  bills 
of  exchange,  or  to  common  orders  or  checks,  and  sureties  on 
the  same,  or  separate  instruments,  may  all,  or  any  of  them, 
or  the  representatives  of  such  as  may  have  died,  be  included 
in  the  same  action  at  the  plaintiff^s  option.'* 

Section  27  is  as  follows:  "If  two  or  more  persons  be 
jointly  bound  by  contract,  the  action  thereon  may  be  brought 
against  all,  or  any  of  them,  at  the  plaintiff's  option.  If  any 
of  the  persons  so  bound  be  dead,  the  action  may  be  brought 
xgixinst  any  or  all  of  the  survivors  with  the  representatives 
3f  all  or  any  of  the  decedents,  or  against  the  latter  or  any 
>f  them.     If  all  the  persons  so  bound  be  dead,  the  action 
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may  be  brought  against  the  representatives  of  all  or  of  any 
of  them.  An  action  or  judgment  against  any  one  or  more 
of  several  persons  jointly  bound  shall  not  be  a  bar  to  pro- 
ceedings against  the  others." 

Section  373  reads :  "  Though  several  defendants  are  sum- 
monedy  judgment  may  be  rendered  against  any  of  them,  if  the 
plainti£f  would  have  been  entitled  to  judgments  against  them 
in  an  action  against  them  alone." 

These  sections  of  the  Code  which  are  in  substance  em- 
braced in  the  Codes  of  Arkansas,  Iowa,  Missouri,  North 
Carolina,  and  Colorado,  were  manifestly  intended  to  substi- 
tute the  equitable  in  place  of  the  legal  doctrines  upon  the 
subject  of  joint  and  several  liability  and  of  the  necessary  de- 
fendants in  actions  brought  thereon. 

Under  section  27  it  appears  as  clearly  as  can  be  expressed 
by  language  thai  an  action  may  be  brought  and  judgment  had 
against  any  one  of  several  joint  obligors  upon  any  character 
of  contract,  and  that  such  judgment  will  not  be  a  bar  to  an 
action  against  any  or  all  of  the  others.  The  objection  that 
a  multiplicity  of  suits  should  always  be  discouraged  as  tend- 
ing to  annoy  and  oppress  parties  and  unnecessarily  burden 
the  courts,  and  that  in  furtherance  of  that  view  litigants 
should  be  required  to  dispose  of  as  many  causes  of  action  in 
one  proceeding,  and  at  the  same  time,  as  can  conveniently  be 
done,  is  sufficiently  answered  by  the  language  of  the  section 
cited  and  the  partial  remedy,  for  the  evil  results  deprecated, 
provided  by  section  687,  which  requires  the  plaintiff,  though 
successful,  to  pay  the  costs. 

If  section  27  is  to  be  applied  in  any  case  there  appears  no 
sufficient  reason  why  it  should  not  apply  in  case  of  a  partner- 
ship liability  as  well  as  to  any  other  joint  obligation.  In 
either  instance  the  judgment  is  to  be  levied  of  the  estate  of 
any  one  or  all  of  the  defendants,  and  in  either  case  there  can 
be  no  relief  by  way  of  contribution  between  the  joint  obligors 
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until  the  defendant  seeking  contribution  has  paid  the  debt. 
The  execution  plaintiff  has  the  election  to  coerce  payment 
after  judgment  from  any  one  of  the  defendants  in  the  execu- 
tion. But  if  a  substantial  difference  could  be  pointed  out 
between  the  two  cases  and  a  valid  reason  assigned  why  the 
hardship  would  be  greater  to  one  proceeded  against  as  a  mem- 
ber of  a  partnership,  it  would  only  serve  as  an  argument  to 
show  the  impolicy  of  the  legislation,  and  would  not  be  a  jus- 
tification to  the  court  in  disregarding  the  plain  letter  of  the 
statute. 

Section  363  of  the  Code  provides  that  in  actions  upon 
contract  judgment  may  be  taken  against  those  served  with 
process,  and  the  action  continued  as  to  those  not  served.  In 
the  case  under  consideration  the  failure  of  the  court  to  ren- 
der judgment  against  Hardin  left  the  case  as  if  an  order  of 
continuance  as  to  him  had  been  entered,  and  left  appellant 
m  the  same  situation  he  would  have  been  in  if  Hardin  had 
not  been  served  with  process  in  time  for  judgment  at  that 
term. 

The  case  of  Nichols  &  Co.  v.  Burton,  &c.,  5  Bush,  relied 
upon  by  counsel  for  appellant,  is  the  only  reported  case  to 
which  our  attention  has  been  called  where  a  distinction  is 
apparently  taken  between  a  joint  liability  as  to  partners  and 
as  to  other  joint  obligors. 

The  facts  of  that  case  are :  Nichols  &  Lightburn,  partners 
under  the  firm-name  of  Nichols  &  Co.,  were  indebted  on 
open  account  to  Burton,  for  which  he  received  the  individual 
acceptance  of  Nichols.  On  failure  to  pay  the  acceptance. 
Burton  brought  suit  against  Nichols  alone,  obtained  judgment, 
and  return  of  no  property.  Subsequently  he  brought  suit 
igainst  both  Nichols  &  Lightburn  on  the  original  partner- 
ihip  indebtedness,  to  which  action  the  facts  mentioned  were 
;et  up  in  bar. 

This  court  held  that  Lightburn  was  not  liable,  and  appar- 
VOL.  XI  v.— 51 
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ently  upon  the  ground  that  the  obligation  entered  into  by 
Nichols  by  giving  the  acceptance  to  pay  the  open  account,  be- 
ing a  higher  evidence  of  the  debt,  and  immediately  available, 
was  a  sufficient  consideration  for  the  release  of  Lightbum  by 
Burton.  To  this  extent  we  think  the  case  mav  be  considered 
as  authority,  but  in  so  far  as  it  intimates  that  a  suit  and 
judgment  against  one  partner  is,  of  itself,  a  merger  and  sat- 
isfaction of  ike  claim  against  the  other  partners,  we  do  not 
consider  it  binding  upon  us.  A  decision  on  that  point  was 
manifestly  not  necessary  to  a  disposition  of  the  case^  and  it  is 
equally  manifest  that  it  did  not  receive  full  and  careful  con- 
sideration. The  last  clause  of  section  27  of  the  Code,  wliich 
is,  "An  action  or  judgment  against  any  one  or  more  of  sev- 
eral persons  jointly  bound,  shall  not  be  a  bar  to  proceedings 
against  the  others,"  was  entirely  ignored,  and  the  doctrine 
of  the  common  law  substituted. 

If  it  be  conceded  that  it  was  error  to  render  judgment 
against  appellant  without  at  the  same  time  giving  judgment 
against  Hardin,  does  it  follow  that  it  is  of  such  a  nature  as  to 
authorize  a  reversal?  Section  134  of  the  Code  directs  that 
there  shall  be  no  reversal  for  any  error  which  does  not  affect 
the  substantial  rights  of  the  party  complaining. 

That  the  error  complained  of  does  affect  the  substantial 
rights  of  the  complainant  must  as  clearly  appear  as  the  error 
itself.  As  we  have  already  intimated,  this,  we  think,  does  not 
appear.  The  record  fails  to  show  that  appellant  would  be  en- 
titled to  contribution  from  Hardin,  even  in  case  he  paid  the 
judgment,  but  if  he  were,  a  suit  to  settle  the  partnership  and 
adjust  equities  would  probably  be  necessary  to  enable  appel- 
lant to  recover  any  thing  by  way  of  contribution*  Being 
liable  to  appellee  for  the  whole  of  the  claim,  and  failing  to 
insist,  in  the  court  below,  upon  a  disposition  of  the  case 
against  Hardin,  we  think  he  should  not  be  heard  to  com- 
plain 
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As  to  the  failure  to  enter  judgment  against  the  other  de- 
fendants mentioned  in  the  assignment  of  errors,  it  is  only 
necessary  to  say^  in  addition  to  what  has  been  said  in  regard 
to  Hardin^  that  an  issue  was  formed  and  tried  as  to  their  lia- 
bility, and  that  the  finding  of  the  court  is  not  so  much  against 
the  evidence  as  to  justify  a  reversal. 

The  fourth  objection  by  counsel  for  appellant  to  the  judg- 
ment we  think  untenable.     The  agreement  to  pay  ten  per  cent 
per  annum  was  made  with  the  business  manager  of  Hutch- 
ison &  Co.  after  the  death  of  E.  Hutchison,  a  member  of 
the  firm,  but  manifestly  with  no  knowledge  or  belief,  on  the 
part  of  appellee,  that   he  was   thereby  releasing   his   claim 
against  the  original  members  of  the  firm  of  Hutchison  &  Co. 
While  appellee  had  notice,  prior  to  this  agreement,  of  the 
death  of  E.  Hutchison,  there  was  no  notice  to  him  of  the 
withdrawal  of  appellant  from  the  firm;  but,  upon  the  other 
hand,  the  business  was  then  being  conducted  in  the  name  of 
the  old  firm,  giving  assurance,  by  the  silent  acquiescence  of 
appellant,  that  the  surviving  members  continued  the  old  busi- 
ness with  the  incident  power  in  the  business-manager  to  ad- 
just old  liabilities. 

Without  elaborating,  we  are  of  the  opinion  that  Turnbow 
V.  Broach,  12  Bush,  455,  is  conclusive  of  this  jwint.  There 
has  been  no  contract  in  which  the  minds  of  all  the  parties  met, 
by  which  it  was  mutually  agreed  that  the  old  firm  of  Hutchi- 
son &  Co.  should  be  released  from  the  obligation  assumed  to 
appellee  on  the  organization  of  the  firm.  The  court  below 
might  well  have  found  that  the  chief  essentials  of  a  novation 
were  wanting.     (Chitty  on  Contracts,  page  1379.) 

It  is  further  insisted  that  the  t^rms  of  the  contract  between 
the  Savings  Institution  and  Hutchison  &  Co.  do  not  embrace 
the  claim  of  appellee.  That  contract  provides  for  the  pay- 
ment) in  terms,  of  "depositors."  Counsel  present  the  question 
whether  that  expression  is  broad  enough  to  include  a  "loan,'* 
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such  as  the  proof  in  this  case  establishes.  We  understand 
that  all  deposits  are  loans.  Whenever  a  deposit  is  made  in 
bank  the  relation  of  debtor  and  creditor  is  established  between 
the  bank  and  the  depositor.  The  identity  of  the  particular 
money  deposited  is  lost,  and  the  relation  between  the  parties 
continues  the  same,  whether  it  is  an  ordinary  or  a  time  de- 
posit. 

Wherefore  the  judgment  is  a£Brmed« 


Case  55— PETITION   EQUITY— May  22. 

WooUey  v.  Holt 

APFEAL  FROM  LOUISVILLE  CHANCERY  COUBT. 

1.  A  MORTGAGE  IS  A  MERE  SECURTTY  FOR  DEBT,  and  subetantially  both 

at  law  and  in  equity  the  mortgagor  is  the  real  owner  of  the  prop- 
erty mortgaged. 

2.  Rents  of  mortgaged  property  can  be  claimed  by  the  mort- 

gagee only  by  virtue  of  his  contract  with  the  mortgagor.  They 
are  not  an  incident,  as  between  mortgagor  and  mortgagee,  to  a 
mortgage  pledging  the  property  by  metes  and  bounds,  and  making 
no  reference  to  the  renta. 

8.  When  there  are  no  intervening  equities  of  other  parties  the  court  may, 
on  it  appearing  that  the  mortgaged  property  is  in  danger  of  being 
lost,  removed,  or  materially  injured,  or  that  the  condition  of  the 
mortgage  has  not  been  performed,  and  that  the  property  is  prob- 
ably insufficient  to  discharge  the  mortgage-debt,  appoint  a  receiyer, 
and  subject  the  subsequently-accruing  rents  or  profits  to  the  satis- 
faction of  the  mortgagee's  claims. 

4.  Where  another  than  the  mortgagee  has  acquired  a  legal  or  equitable  inierat 
in  or  title  to  the  rents  or  profits  prior  to  the  appointment  of  a  re- 
ceiver, as  provided  in  section  299  of  the  Civil  Code,  the  mortgagee's 
claim  to  such  rents  or  profits  will  be  postponed  to  that  of  the  inter- 
vening claimant. 
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5.  In  the  absence  of  an  express  pledge  of  the  eentb  to  TftB 
MOBTGAOEE,  his  light  to  them  is  at  best  but  an  equity,  only  to  be 
enforced  in  the  manner  and  under  the  circumstances  indicated  by 
section  299  of  the  Code,  and  not  then  if  another  has  acquired,  for  a 
consideration,  a  claim  to  the  rents. 

P.  B.  MUIR  for  appellant. 

1.  An  assignment  of  a  reversion  does  not,  by  common  law,  carry  rent 
as  an  incident ;  neither  does  a  partial  assignment  pass  the  rent  under 
the  statute.  A  mortgage  is  not  an  assignment;  neither  does  it  convey 
any  title  or  estate  in  the  land  mortgaged.  A  receiver  of  a  mortgaged  re- 
version has  no  claim  to  the  lease,  which,  before  his  appointment,  had 
been  sold  to  a  meritorious  purchaser. 

2.  A  mortgagee,  who  has  no  s^^ecific  pledge  of  the  rents  and  profits 
of  the  mortgaged  premises,  can  not  claim  them  as  a  legal  incident  to  or 
a  legal  right  growing  out  of  his  mortgage.  (Douglass  v.  Cline,  12  Bush, 
608;  Hogsett  v.  Ellis,  17  Mich.  351;  Ladue  v.  The  Detroit  &  Milwaukee 
R.  R.  Co.,  13  Mich.  394,  and  cases  therein  cited,  to  which  the  special 
attention  of  this  court  is  called. 

3.  The  mortgagee  has  no  title  or  estate  in  the  land,  but  only  a  lien 

for  the  security  of  his  debt.     (Jackson  v.  Lodge,  36  Cal.  28;  McMillan 

V.  Richards,  9  Cal.  365;  Goodman  v.  Ewer,  16  Cal.  461 ;   Boggs  v.  Har- 

grave,  16  Cal.  559;   Fogarty  v.  Sawyer,  17  Cal.  589;   Dutton  v.  War- 

shauer,  21  Cal.  609;  Davis  v.  Anderson,  1  Ga.  176;  Ragland  v.  Justices, 

10  Ga.  65;  Elfe  v.  Cole,  26  Ga.  197;  United  States  v.  Athens  Armory, 

35  Ga.  344;  Seals  v.  Cashier,  2  Ga.,  December,  1876;  Hull  v.  Savill,  3 

Iowa,  37;  Chick  v.  Willetts,  2  Kan.  384;   Caruthers  v.  Humphrey,  12 

Mich.  270;   Bryan  v.  Butts,  27  Barb.  (N.  Y.)  503;  Thayer  v.  Cramer,  1 

McCJord  (S.  C.)  Ch.  395;  cases  cited  in  9  U.  S.  Digest,  sec.  485,  p.  159; 

City  of  Norwich  v.  Hubbard,  22  Conn.  594.) 

The  fee  remains  in  the  mortgagor  even  after  condition  broken. 
(Thayer  v.  Cramer,  1  McC.  Ch.  395;  see  also  2  Eq.  Digest,  294,  sees.  20 
and  24;  Reynolds  v.  The  Justices,  10  Ga.  6;  Weeks  v.  Eaton,  15  N.  H. 
145 ;  Hobson  v.  RoUe,  20  N.  H.  41 ;  Fenbish  v.  Goodwin,  25  N.  H.  528; 
Southern  v.  Maudum,  5  N.  H.  420.) 

4.  **  The  possession  taken  by  the  receiver  is  only  that  of  the  courl^ 
whose  officer  he  is,  and  adds  nothing  to  the  previous! y-exii^ting  title 
)f  the  mortgagee.  He  holds  pending  the  litigation,  for  the  benefit  of 
whomsoever  in  the  end  it  shall  be  found  to  concern,  and  in  the  mean  time 
he  court  proceeds  to  determine  the  rights  of  the  parties  upon  the  same 
irlDcipIes  it  would  if  no  change  of  possession  had  taken  place."  (Foa- 
ick  V.  Schall,  MS.  opinion  U.  S.  Supreme  Court,  March  10,  1879.) 

As  Molt  was  not  entitled  to  the  rents  as  incident  to  his  mortgage,  the 
hanoellor  sshould  have  awarded  them  toWoolley,  who  had  purchased 
nd  paid  for  them. 
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BARR,  GOODLOE  &  HUMPHREY  and  C.  H.  GIBSON  fob  ap- 

PELLEK 

1.  The  fee-Bimple  being  mortgagedi  that  included  the  mortgagor's 
right  to  the  rents  under  the  leasehold. 

If  the  mortgage  simply  conveyed  Johnston's  reversion,  the  rents 
would  go  under  the  statute,  unless  there  were  words  of  reservation. 
(Sees.  7,  25,  ch.  68,  Gen.  Stat.) 

2.  A  mortgage  made  after  a  lease  by  the  mortgagor  carries  with  it 
the  rents  on  such  a  lease  after  foreclosure  and  sale.  (1  Smith's  Le  Ca., 
4  Am.  ed.,  pp.  310  and  602 ;  Castleman  v.  Belt,  2  B.  Mon.  157,  Syracuse 
City  Bank  v.  Tallmer,  31  Barb.  205;  1  Hilliard  on  Mortgages,  209;  Wil- 
liamson's adm'x  v.  Richardson,  &c.,  6  Mon.  605.) 

3.  Johnston,  the  mortgagor,  having  by  the  mortgage  conveyed  the 
fee,  is  now  estopped  from  claiming  that  he  only  mortgaged  such  rever- 
sionary  interest  in  the  property  as  he  might  have  after  the  lease  expired, 
and  Woolley  being  his  privy,  and  claiming  under  him,  with  notice  of 
the  mortgage,  occupies  exactly  the  same  position  that  Johnston  does. 
(Yallego  L^nd  Association  v.  Viera,  48  Cal.  572.) 

JUDGE  HINES  delivered  the  opinion  of  the  ooubt. 

William  Johnston,  in  March,  1873,  leased  to  Borden  a  par- 
cel of  land  lying  in  the  city  of  Louisville  for  the  period  of 
ten  years.  In  July^  1874,  he  mortgaged  the  same  land  to 
appellee  to  secure  the  payment  of  a  debt  for  $5,000,  and  in 
February,  1875,  Johnston  sold  and  transferred  the  lease  to 
appellant.  Subsequent  to  the  transfer  of  the  lease  appellee 
brought  suit  to  subject  the  land  to  the  payment  of  the  mort- 
gage-debt, making  appellant  a  defendant,  and  calling  upon 
him  to  assert  his  claim,  asking  for  the  appointment  of  a  re- 
ceiver, and  that  the  rents  also  be  appropriated  to  the  payment 
of  his  debt.  The  mortgage  exeiuited  by  Johnston  to  appellee 
was  upon  the  land  by  metes  and  bounds,  and  made  no  refer- 
ence to  the  lease  to  Borden.  A  demurrer  was  sustained  to 
appellant's  answer,  setting  up  the  facts  above  mentioned,  re- 
ceiver appointed,  and  a  decree  directing,  first,  the  sale  of  the 
land  mortgaged  by  Johnston  to  appellee,  and  second,  if  the 
proceeds  did  not  satisfy  appellee's  claim,  that  the  interest  of 
appellant,  as  assignee  of  Johnston,  in  the  lease  to  Borden,  be 
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sold.    From  that  portion  of  the  decree  directing  the  sale  of 
appellant's  interest  in  the  lease  this  appeal  is  taken. 

The  practical  question  to  be  considered  is,  whether  appel- 
lant or  appellee  is  entitled  to  the  benefit  of  the  lease  to  Borden. 
Since  the  adoption  of  our  Civil  Code,  and  under  the  late 
decisions  of  this  court,  the  following  propositions  may  be  con- 
sidered as  established  law : 

First,  that  a  mortgage  is  a  mere  security  for  debt,  and 
that,  substantially,  both  at  law  and  in  equity,  the  mortgagor  is 
the  real  owner  of  the  property  mortgaged.    Second,  that  the 
rents  can  be  claimed  by  the  mortgagee  only  by  virtue  of  his 
contract  with  the  mortgagor,  and  that  they  are  not  an  inci- 
dent, as  between  mortgagor  and  mortgagee,  to  a  mortgage 
pledging  the  property  by  metes  and  bounds  and  making  no 
reference  to  the  rents,  except  as  hereinafter  indicated.     Third, 
when  there  are  no  intervening  equities  of  other  parties  the 
court  may,  on  it  appearing  that  the  mortgaged  property  is  in 
danger  of  being  lost,  removed,  or  materially  injured,  or  that 
the  condition  of  the  mortgage  has  not  been  performed,  and 
that  the  property  is  probably  insufficient  to  discharge  the  mort- 
gage-debt, appoint  a  receiver  and  subject  the  subsequently- 
accruing  rents  or  profits  to  the  satisfaction  of  the  mortgagee's 
claim.     Fourth,  where  another  than   the  mortgagee  has  ac- 
quired a  legal  or  equitable  interest  in  or  title  to  the  rents  or 
profits,  prior  to  the  appointment  of  a  receiver,  as  provided  in 
section  299  of  the  Civil  Code,  the  mortgagee's  claim  to  such 
rents  or  profits  will  be  postponed  to  that  of  the  intervening 
claimant. 

The  mortgagee's  claim  to  the  rents  is  inchoate,  and  its  per- 
fection dependent  upon  the  happening  of  the  contingency  pro- 
t-ided  for  in  section  299  of  the  Civil  Code.  In  the  case  under 
consideration  no  claim  to  the  rents  was  asserted  by  appellee, 
lo  application  was  made  for  a  receiver  and  none  appointed  un- 
il   afler  Johnston,  for  a  valuable  consideration,  had  sold  and 
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transferred  his  interest  in  the  lease  to  appellant,  nor  until 
some  time  after  Borden  had  attorned  to  appellant. 

In  the  absence  of  an  express  pledge  of  the  rents  to  appel- 
lee his  right  to  them  is  at  best  but  an  equity,  only  to  be  en- 
forced in  the  manner  and  under  the  circumstances  indicated  by 
the  section  of  the  Code  referred  to,  and  not  then  if  another 
has  acquired,  for  a  consideration,  a  claim  to  the  rents.  It  was 
in  the  power  of  appellee  to  take  a  lien  upon  the  term,  as  well 
as  upon  the  reversion,  to  secure  his  debt,  and  his  failure  to  do 
so  by  the  express  terms  of  his  contract  or  to  take  the  steps 
provided  for  perfecting  his  equity  by  the  ap|)ointment  of  a 
receiver  until  after  Johnston  had  sold  to  appellee,  leaves  him 
without  remedy,  so  far  as  subjecting  the  rents  are  concerned. 

We  are  of  the  opinion  that  Douglass  v.  Cline,  12  Bush,  608, 
is  conclusive  of  the  principal  point  suggested  in  this  case,  and 
therefore  deem  it  unnecessary  to  cite  further  authority. 

Judgment  reversed,  and  cause  remanded  with  directions  for 
further  proceedings  consistent  with  this  opinion. 


INDEX. 


ACCESSORY.    (See  Aider  and  Abettor.) 

ACTION— 

1.  Bight  to  recover  is  limited  to  the  breach  alleged.    On  an 

alleged  failure  to  account  for  and  pay  over  money  collected,  the 
plaintiff  was  not  entitled  to  a  judgment  for  money  which  ought 
to  have  been,  but  was  not,  collected  by  the  defendant.  Hall,  &c, 
V.Smith 604 

2.  The  offense  of  betting  on  an  election  is  purely  statutory, 

and  may  be  punished  by  a  civil  action,  or  by  an  indictment,  one 
or  both ;  and  the  civil  action  is  not  dependent  upon  the  indict- 
ment nor  is  the  indictment  dependent  upon  the  civil  action. 
Commonwealth  v.  Avery 625 

8.  When  a  new  promise  is  made  before  the  statute  has  barred 
AN  ACTION  ON  THE  ORIGINAL  INABILITY,  no  action  Can  be  main- 
tained on  such  new  promise,  unless  it  was  intended  by  the  parties 
to  take  the  place  of  the  original  liability,  and  to  discharge  the 
debtor  from  liability  thereon.    Gilmore  v.  Green 772 

4.  If  THE  NEW  promise  is  made  after  the  statutory  bar  is  com- 

plete, the  action  must  be  upon  the  new  promise.    Ibid 772 

5.  Suit  and  judgment  against  one  partner  do  not  bar  proceed- 

ings against  the  other  partners. 

The  oommonrlaw  rules  as  to  joint  and  several  liability  upon  con- 
tract are  in  effect  abolished  by  sections  26,  27, 373,  687  of  the  Civil 
Code. 

A  creditor  may,  at  his  election,  sue  any  or  all  of  the  me^nbers  of  a 
partnership,  and  a  judgment  against  one  or  more  will  not  be  a  bar 
to  proceedings  against  the  others.     Williams  v.  Rogers 776 

(See  also  Pleading  and  Practice  in  Civil  Actions,) 

^I>MINISTRATOBS.    (See  Executors  and  Administrators,) 

^0£NT.    (See  Principal  and  Agent.) 

(793) 
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AIDER  AND  ABETTORp- 

1.  AlDEB  AND  ABFrrOR  OF  THE  CRIME  OF  BOBBING  A  PERSON  IN  HIB 

DWELLINQ  -  H0U8E,  etc.,  is  punUhable  as  a  principal  under  sec- 
tion 4,  article  5,  chapter  29,  General  Statutes.  Ward  ▼.  Common- 
wealth   233 

2.  Stamper  v,  CamnumweaUh,  7  Bu»h,  612,  construing  section  2,  article 

6,  chapter  28,  Reyised  Statutes,  and  holding  that  aiders  and  abet- 
tors were  not  punishable  under  that  section,  is,  in  effect,  restricted 
in  its  application  to  that  section,  although  not  expressly  oTer- 
ruled,  in  this  case,  in  which  it  is  held  that  an  aider  and  abettor 
is  punishable  as  a  principal  under  section  4,  article  5,  chapter  29, 
General  Statutes.    Ibid 283 

ALTERATION  OF  WRITING— 

1.  If  THE  PRINCIPAL  MAKES  A  MATERIAL  CHANGE  OR  ALTERATION  in 

a  completed  obligation,  without  the  knowledge  or  consent  of  the 
surety,  and  then  delivers  it  to  the  obligee,  the  surety  is  exonerated 
from  liability  thereon.    Hall,  he,  v.  Smith 604 

2.  When  a  bond  is  signed  by  part  of  the  sureties  named  there- 
in, and  the  principal  procures  the  signatures  of  others  in  place  of 
those  named  therein  who  do  not  sign  it,  and  then  deliyen  it  to 
the  obligee,  such  of  the  sureties  named  therein  as  signed  the  bond 
are  not  bound  thereby,  unless  they  consented  to  the  substitution 
or  to  the  delivery. 

But  if  the  prinapod  had  atrieken  out  the  namet  of  the  9wretU»  named 
in  the  bond  who  did  not  gign  it,  and  had  inserted  in  place  thereof  ike 
names  of  those  who  signed  it  in  their  place,  before  the  delivery  and 
without  the  knowledge  or  consent  of  the  obligee,  the  obligee 
would  have  had  the  right  to  presume  that  the  substitution  or 
change  had  been  made  with  the  knowledge  or  consent  of  all 
who  signed  the  bond,  and  in  such  a  case  all  who  signed  it  would 
be  bound  by  the  bond.    Ibid ^  601 

ANCIENT  LIGHTS.    (See  Easements.) 

APPEALS- 

1.  Motion  to  set  aside  a  void  judgment  must  be  made  and  ovei^ 

ruled  in  the  lower  court  before  an  appeal  can  be  prosecuted  to 
the  Court  of  Apfieals  to  reverse  it  (Bullitt's  Code,  sec  763.1 
Bullitt  V.  Commonwealth 74 

2.  The  Court  of  Appeals  will  not  entertain  jurisdictiok  when, 

conceding  all  the  appellant  claims,  it  has  no  jurisdiction.  Ibid.    74 

8.  Time  in  which  appeals  must  br  taken  to  the  Court  of  Appeib 
in  civil  actions  under  the  Code  of  1877,  sees.  745,  887 — 
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APPEALS— (Continued.) 

On  judgments  rendered  before  the  Code  of  1877  took  effect,  the 
appeal  must  be  taken  within  three  years;  and 

On  judgmente  rendered  after  the  Code  of  1877  took  effect,  the  ap- 
peal mu^t  be  taken  within  two  years,  unless,  etc.,  as  provided  in 
section  745  of  the  Ck)de  of  1877. 

"  CitU  oaeee  now  pending,^*  as  used  in  section  837  of  the  Code 
of  1877,  means  and  applies  to  actions  then  pending  in  which  no 
final  judgment  had  been  rendered  at  the  time  the  Code  of  1877 
took  effect,  January  1,  1877.    Saunders  v.  Moore 97 

4.  The  Court  of  Appeals  has  no  jurisdiction  in  penal  actions 

and  prosecutions,  unless  the  judgment  be  for  a  fine  exceeding  $50, 
or  for  imprisonment  exceeding  thirty  days ;  or  if  the  judgment 
be  for  the  defendant,  in  cases  in  which  a  fine  exceeding  $50,  or 
confinement  exceeding  thirty  days,  might  have  been  inflicted. 
(Crim.  Code,  1877,  sec.  847.) 

Appeal  by  defendant,  from  a  judgment  imponng  a  fine  of  $50,  on 
an  indictment  for  selling  spirituous  liquors  to  a  minor,  for  want 
of  jurisdiction,  ia  dismissed,    Anderson  v.  Commonwealth 171 

5.  Assignment  of' errors  must  specify  the  particular  errors 

RELIED  ON,  "and  no  others  shall  be  alleged  by  the  party  or  ex- 
amined into  by  the  court."  (Civil  Code,  sec.  756;  Maxwell  v. 
Dudley,  13  Bush,  403.)    O'Reagan  v.  O'Sullivan 184 

6.  In  cases  in  which  a  single  issue  of  fact  is  involved  a  general  assignment 

may  be  made ;  as,  that  the  court  erred  in  rendering  the  judgment 
complained  of. 

But,  in  cases  involving  distinct  issues,  each  separate  decision  com- 
plained of  must  be  separately  assigned  as  error. 

Where  several  exceptions  to  a  commissioner's  report  were  overruled, 
an  assignment  that  "  the  court  erred  in  overruling  the  exceptions 
to  the  master  commissioner's  report"  is  insufficient.     Ibid,,.,  184 

7.  Appeal  from  order  op  county  court  of  levy  and  claims, 

rejecting  a  claim  for  more  than  $100,  must  be  taken  to  the  circuit 
court  within  sixty  days  from  the  making  of  the  order.  (Gen. 
Stat,  sec.  11,  art.  3,  chap.  27;  Civil  Code,  sec.  729.)  Ditto  v. 
Meade  County  Court 213 

8.  The  lower  court  has  no  power  to  grant  an  appeal  after  the 

expiration  of  the  term  at  which  the  judgment  was  rendered. 
City  of  Bowling  Green  V.  Elrod 216 

9.  If  an  appeal  has  been  granted  by  the  lower  court,  and 

THE  appellant  FAII.S  TO  FILE  HIS  ASSIGNMENT  OF  ERRORS  AND 

SCHEDULE  within  ninety  days,  or  fails  to  file  the  transcript  in  the 
office  of  the  clerk  of  the  Court  of  Appeals  at  least  twenty  days 
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before  the  first  day  of  the  second  tenn  of  said  court,  after  the 
granting  of  the  appeal,  the  appeal  will  be  dismissed  by  the  Court 
of  Appeals  on  motion  of  appellee.  (Civil  Code,  seos.  737,  738, 
740.)     Ibid 216 

10.  If  the  appeltjlnt  abandons  the  appeal  granted  by  the 

LOWER  CX)URT,  by  failing  to  file  his  assignment  of  errors  and 
schedule,  or  by  £Eiiling  to  file  the  transcript  in  the  office  of  the 
clerk  of  the  Court  of  Appeals,  within  the  time  prescribed  by  the 
Code,  he  may  still  obtain  an  appeal  from  the  derk  of  the  Court  of 
AppeaUf  by  filing  the  transcript  and  his  assignment  of  errors  in 
his  office,  within  the  time  prescribed  by  the  Code. 

But  if  the  appellant  abandons  hie  appeal  after  supeneding  the  jud^ 
ment  in  the  lower  court,  the  appellee  may,  on  motion  in  the  Coort 
of  Appeals,  have  his  appeal  dismissed  with  damages.    Ibid.,,  216 

11.  The  dismissal  of  the  appeal  granted  by  the  lower  court 

does  not  bar  the  right  to  obtain  an  appeal  from  the  clerk  of 
the  Court  of  Appeals  within  the  time  prescribed  by  the  Code. 
Ibid 216 

12.  When  an  appeal  is  granted  by  the  CTiERK  of  the  Court  of 

Appeals,  a  summons  should  be  issued  against  the  appellee,  or,  a 
warning-order,  if  he  is  a  non-resident.     Und 216 

13.  Circuit  court  has  no  power  to  grant  an  appeal  after  thk 

EXPIRATION  OF  THE  TERM  at  which  the  motion  for  a  new  trial  was 
overruled. 

An  appeal  granted  at  a  subsequent  term  is  a  nullity.  Wright, 
Hardin  &  Hay  v.  Woolfolk 308 

14.  If  appellant  should  be  prevented  from  filing  the  trakb- 

CRiPT  in  the  clerk's  office  of  the  Court  of  Appeals  twenty  days 
before  the  first  day  of  the  second  term  of  the  court  after  the 
judgment  was  rendered,  he  may,  upon  cause  shown,  obtain  from 
the  Court  of  Appeals  an  order  extending  the  time  of  filing  the 
same.     Ibid 908 

Note  by  Reporter. — The  application  to  extend  the  time  of 
filing  the  transcript  must  be  made  by  motion  in  the  Court  of  Ap- 
peals more  than  twenty  days  before  the  first  day  of  the  aecond 
term  of  said  court  next  after  the  judgment  appealed  from  w^as 
rendered. 

15.  Filing  cross-errors  is  not  a  waiter,  by  the  appelleb,  op  hib 

RIGHT  to  have  THE  APPEAL  DISMISSED,  bocaose  the  uai^iuiieBt 
of  errors  and  schedule  or  tran&cript  was  not  filed  within  the 
prescribed  by  the  Civil  Code. 
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Amgnment  of  cross-errors  in  the  lower  court  only  places  the  ap- 
pellee in  a  condition  in  which  he  may  pray  a  cross-appeal  in  the 
Court  of  Appeals.    Ibid 308 

16.  E&B0S8  NOT  SUBJECT  TO  EXCEPTIONS  IN  THE  LOWER  COURT  CAN 

NOT  BE  CONSIDERED,  or  made  grounds  for  reversal  in  the  Court  of 
Appeals.  (Crim.  Code,  sees.  280,  281,  340;  Terrell  v.  Common- 
wealth, 13  Busht  246.)    Kennedy  v.  Commonwealth 340 

17.  The  Court  of  Appeals  shall  reverse  "  for  any  error  op 

LAW,  to  the  defendant's  PREJUDICE,  APPEARING  IN  THE  REC- 
ORD."    (Crim.  Code,  sec.  340.) 

This  only  applies  to  such  errors  as  the  party  had  a  right  to 
manifest  by  bill  of  exceptions,  and — 

As  a  bill  of  exceptions,  not  only  not  authorized,  but  expressly 
prohibited  by  law,  is  no  part  of  the  record,  an  error  in  respect  to 
any  of  the  matters  which,  under  section  281,  can  not  be  excepted 
to,  is  not  an  error  "appearing  on  the  record"  within  the  meaning 
of  section  340.    Ibid, 340 

18.  Errors  must  be  objected  to  at  the  proper  time— 

Alleged  errors  in  not  keeping  the  jury  together^  and  in  permitting 
the  attorney  for  tlie  Commonwealth  to  go  out  of  the  record  to 
make  statements  concerning  the  character  of  the  accused  in  his 
argument  before  the  jury,  being  objected  to  for  the  first  time 
in  a  motion  for  a  new  trial,  can  not  be  considered  by  the  Court 
of  Appeals.    Ibid 340 

19.  Appeal  from  the  judgment  of  a  county  court,  admitting  an 

ADMINISTRATOR'S  SETTLEMENT  TO  RECORD,  is  not  authorized  or 

provided  for  by  statute. 

Judgment  of  the  circuit  court,  dismissing  such  an  appeal  for 
want  of  jurisdiction,  is  affirmed.  Turner  v.  Johnson  County 
Court 411 

20.  An  appeal  from  the  order  of  a  county  court,  probating  or 

rejecting  a  wtll,  must  be  taken  to  the  circuit  court  within 
'  ^ve  years  after  the  rendering  of  the  order;  and  in  this  there  is  no 
saving  in  favor  of  infants.  (Sees.  28,  38,  chap.  106,  Rev.  Stat.; 
sees.  27,  87,  chap.  113,  Gen.  Stat.)  Arterburn's  ex'rs  v.  Young, 
Ac 509 

21.   An  APPEAL  FROM  THE  JUIXJMENT  OF  A  CIRCUIT  COURT,  ORDERING 
A  WILL  TO  BE  PROBATED  OR  REJECTED,  to  the  Court  of  Appeals, 

must  be  taken  within  one  year  after  the  decision  in  the  circuit 
court;  and  in  this  there  is  no  saving  in  favor  of  infants. 

BtU  an  adult  or  infant,  when  not  a  party  to  the  proceedings  in  the 
drcuU  court,  in  addition  to  the  right  of  appeal  from  that  court 
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within  one  year,  may,  by  proper  proceedings  in  equity,  instituted 
within  three  years  after  the  final  judgment  in  the  circuit  ooort, 
impeach  the  validity  of  the  judgment  of  the  circuit  courts  and— 
An  infant  may  assail  or  impeach  the  judgment  of  the  circuit  eoiuri^ 
if  not  a  party  to  the  proceeding,  within  twelve  months  after  at- 
taining full  age.  (Sees.  28,  38,  chap.  106,  Bev.  Stat. ;  sees.  27, 37, 
38,  chap.  113,  Gen.  Stat.)     Ihii 509 

22.  On  the  appeal  of  the  Commonwealth,  in  felony  gases,  any 
ruling  of  the  lower  court  may  be  reviewed,  whether  such  ruling 
is  final  or  not,  and  without  reference  to  whether  the  judgment  ia 
upon  a  verdict  or  on  demurrer,  or  whether  it  is  a  bar  to  another 
prosecution.  (Crim.  Code,  sees.  335,  337.)  Commonwealth  v. 
Cain - 525 

28.  When  the  loweb  ooubt  assigns  a  reason  fob  sustaining  a 
demdrbeb  to  an  indigtment  the  Court  of  Appeals  is  not  lim- 
ited to  the  consideration  of  the  reason  so  assigned,  but  must 
determine  for  itself  whether  the  indictment  is  vicious  for  any 
reason. 

It  IB  the  indictmentf  and  not  the  opinion  of  the  lower  courl^  that 
must  determine  whether  the  judgment  on  demurrer  shall  operate 
as  a  bar.    Ibid 525 

(See  also  Practice  in  Court  of  AppeaU.) 

ASSAULT  AND  BATTERY— 

1.  Under  an  indictment  fob  a  simple  assault,  it  was  error  to 
allow  proof  of  a  battery. 

Every  battery  includes  an  assault,  but  every  assault  does  not 
include  a  battery,  therefore  an  assault  and  battery  is  an  of^nse 
of  a  higher  grade  than  a  simple  assault.  Furnish  ▼.  Common- 
wealth   180 

ASSIGNMENT  OF  ERROES— 

1.  Assignment  of  ebrors  must  specify  the  particular  ebboss 

relied  on,  **  and  no  others  shall  be  alleged  by  the  party  or  exam- 
ined into  by  the  court."  (Civil  Code,  sec.  756;  Maxwell  ▼,  Dud- 
ley, 13  Bush,  403.)    O'Reagan  v.  CSuUivan IM 

2.  In  cases  in  which  a  single  issue  of  fact  is  involved  a  general  aamgoment 

may  be  made ;  as,  that  the  court  erred  in  rendering  the  judgment 
complained  of. 

Butf  in  cases  involving  distinct  issues,  each  separate  decision  com- 
plained of  must  be  separately  assigned  as  error. 

Where  several  exceptions  to  a  commissioner's  report  weie  over- 


VOL.  XIV.]  INDEX.  799 

Assignment  of  Erron— Aaslguor  and  Assignee. 

ASSIGNMENT  OF  ERROBS-{Con tinned.) 

rnled,  an  assignment  that  "the  conrt  erred  in  overruling  the 
exceptions  to  the  master  oommiasioner's  report"  is  insufficient. 
Ibid, ^.  184 

8.  Ip  AN  APPEAL  HA8  BEEN  QKAliTED  BY  THE  LOWER  CX>UKT,  AND 
THE  APPELLANT  FAILS  TO  FILE  HIS  ASSIGNMENT  OF  ERRORS  AND 

SCHEDULE  within  ninety  days,  or  fails  to  file  the  transcript  in  the 
office  of  the  clerk  of  the  Court  of  Appeals  at  least  twenty  days 
before  the  first  day  of  the  second  term  of  said  court,  after  the 
granting  of  the  appeal,  the  appeal  will  be  disnfissed  by  the  Court 
of  Appeals  on  motion  of  appellee.    (Civil  Code,  sees.  787,  738, 

740.)    City  of  Bowling  Green  v.  Elrod..... 216 

4.  If  the  appellant  abandons  the  appeal  granted  by  the 
LOWER  court,  by  failing  to  file  his  assignment  of  errors  and 
schedule,  or  by  failing  to  file  the  transcript  in  the  office  of  the 
clerk  of  the  Court  of  Appeals,  within  the  time  prescribed  by  the 
Code,  he  may  still  obtain  an  appeal  from  the  clerk  of  the  Court  of 
AppealSf  by  filing  the  transcript  and  his  assignment  of  errors  in 
bis  office,  within  the  time  prescribed  by  the  Code.    Ibid 216 

6.  Assignment  of  errors  and  schedule  must  be  filed  within 

NINETY  DAYS  from  the  granting  of  the  appeal.     Wright,  Hardin 

A  Hay  v.  Woolfolk 308 

^  Extending  time  to  prepare  a  bill  of  exceptions  does  not 
extend  time  to  file  assignment  of  errors  and  schedule — does  not 
prevent  the  appellant  from  filing  his  assignment  of  errors  and 
schedule  within  ninety  days,  as  required  by  the  Code. 

In  such  case  appellant  may  require  the  entire  record  to  be 
copied,  or  part  of  it  including  the  bill  of  exceptions  thereafter 
to  be  signed.    Ibid 308 

7.  Filing  cross-errors  is  not  a  waiver,  by  the  appellee,  of  his 

bight  to  have  the  appeal  dismissed,  because  the  assignment 
of  errors  and  schedule  or  transcript  was  not  filed  within  the  time 
proscribed  by  the  Civil  Code. 

Alignment  of  cron-errors  in  the  lower  court  only  places  the  appel- 
lee in  a  condition  in  which  he  may  pray  a  cn>88-appeal  in  the 
Court  of  Appeals.     Ibid 308 

8.  7%e  appeal  prayed  in  the  lower  court  is  dismissed  with  damages  because 

the  assignment  of  errors  and  schedule  were  not  filed  within  ninety 
days  after  the  granting  of  the  appeal.     Ibid -  308 

ASSIGNOR  AND  ASSIGNEE— 

1.  "Every  person  who  shall  sign  his  name  upon  the  back 
OF  A  PROMISSORY  NOTE  shall  be  deemed  and  treated  as  an  assignor 
to  the  party  holding  it,  unless,  in  writing,  a  different  purpose  be 
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expreased,  or  the  note  can  be  legally  placed  otrtfie  footing  of  a 
bill  of  exchange.'^    (Sec.  14,  chap.  22,  Gen.  Stat.) 

PenonB  signing  their  noma  on  the  back  of  a  promigsory  note,  with 
the  parpoee  of  being  bound  for  its  amount,  are  "deemed  and 
treated  "  as  assignors  in  this  case.  Krachts's  adm'r  v.  Obst,  &c.     34 

2.  FaIUJRE  to  sue,  when  BOLICrrED  NOT  TO  SUE,  BY  THE  ASSIQNORa 

of  a  note,  is  not  negligence  upon  the  part  of  the  holder  of  the 
note.   Ibid 34 

8.  The  writing  of  a  guabantee  over  the  names  signed  upon  the 
back  of  the  note,  and  instituting  a  suit  against  them  as  guar- 
antors, which  was  dismissed  without  prejudice,  did  not  bar  a  suit 
against  them  as  assignors  under  the  statute.     Ibid, 34 

4.  The  consideration  passing  from  the  obligee  to  the  obligor 
is  su£Scient  to  sustain  an  action  against  a  stranger,  who  has  in- 
dorsed the  paper,  after  the  prosecution  of  the  obligor  to  insolvency. 
Ibid 34 

6.  "In  an  action  on  any  assignment  of  a  writing  it  shall  bb 
necessary  to  aver  the  consideration,"  etc.  (Sec  7,  chap.  22, 
Gen.  Stat.)  This  statute  refers  to  actual  assignments  by  the 
obligee  or  those  claiming  under  him,  and  does  not  apply  to  indora- 
ers  who  are  to  be  deemed  and  treated  as  assignors  as  provided  in 
section  14  of  said  chapter  22.     Ibid 34 

6.  The  assignee  op  a  note  taken  in  part  payment  for  land 

must  use  due  diligence  to  collect  it,  in  order  to  preserve  his  lien 
retained  in  his  deed,  as  against  the  vend?e  who  made  the  payment 
by  the  transfer  or  assignment  of  the  note. 

The  lien  retained  by  the  vendee  exists,  in  such  case,  only  so 
long  as  the  assignor  remains  liable  on  his  assignment.  Green  v. 
Cummins 174 

7.  When  the  assignor  of  two  notes,  secured  by  a  lien  on  land,  has  been 

released  from  liability  on  his  assignment  of  one  of  the  notes,  by  the 
laches  of  the  assignee,  the  proceeds  of  the  land,  in  lien,  should  be 
applied  equally  to  the  two  notes.     Ibid 174 

8.  The  assignment  of  a  debt  carries  with  it  a  vendor's  lien 

by  which  the  debt  is  secured. 

Where  several  obligations  are  secured  by  a  common  Hen,  the  assign- 
ment of  a  portion  of  them  operates  to  transfer  the  lien  pro  tanio, 
(McClanahan  v.  Chambers,  1  Mon.  45.)  Summers  v.  Kilgua, 
Ac 449 

9.  The  liability  of  an  assignor  of  a  promissory  note,  implied 

by  law  from  the  contract  of  assignment,  is  barred  by  the  lapse  of 
five  years  after  the  maker  of  the  note  wati  prosecuted  to  insolv- 
ency.   Gilmore  v.  Green ^ ^  772 
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ATTACHMENTS- 

1.  Clerk  of  one  ooubt  must  obey  the  ordeb  of  another  oourt 

remoying  attachments  and  the  actions  in  which  they  were  iasued, 

as  provided  in  section  210  of  the  Code  of  1877.    Schroll  v.  Speed, 

&c 186 

ATTORNEY'S  FEES- 
1.  Agreement  to  fat  a  reasonable  attorney's  fee,  in  the  body 
of  a  promissory  note,  if  it  is  *^  collected  by  auU,**  is  absolutely  void — 
it  is  contrary  to  the  policy  of  oar  laws — ^it  is  an  agreement  to  pay 
a  penalty,  tends  to  the  oppression  of  the  debtor  and  encourages 
litigation.    Witherspoon  v.  Musselman,  &c..... 214 

AUDITOR  OF  PUBLIC  ACCOUNTS— 
1.  The  AUDnx>R  is  prohibited  from  drawing  his  warrant  on 
THE  TREASURY  unless  the  money  to  pay  the  same  has  been  appro- 
priated by  law.    (Sec.  4,  art.  2,  and  sec.  5,  art.  8,  constitution,  and 

sec  6,  art.  1,  chap.  6,  Gen.  Stat)     Auditor  v.  Haycraft. 284 

(See  also  Afandamtu,) 

BANKS— 
1.  Whenever  a  deposit  is  made  in  bank  the  relation  of  debtor 
AND  creditor  IS  ESTABLISHED  between  the  bank  and  the  deposi- 
tor, and  that  relation  is  the  same  whether  it  is  an  ordinary  or  time 
deposit.    Williams  v.  Rogers 776 

BETTING  AND  GAMING— 

1.  The  setter  ut  of  a  faro-bank  can  not  invoke  the  protection  of 

the  statute  made  to  protect  others  against  him  and  his  bank. 
Brown  v.  Thompson 638 

2.  If  one  who  sets  up,  or  is  interested  in  setting  ttp,  a  faro- 

bank,  LOSES  money  to  those  who  bet  against  the  bank,  he  can 
not  recover  it  back.    Ibid 538 

3.  A  CASE  wrrmN  the  letter,  but  not  within  the  spirit  op  a 

BEMEDIAL  statute,  is  not  embraced  by  it. 

This  rule  is  applied  to  the  statute  against  gaming,  in  this  case, 
wherein  a  party  interested  in  a  faro-bank  sued  another  to  recover 
back  money  won  by  the  latter  at  said  faro-bank.     Ibid 538 

4.  In"  a  civil  action,  to  recover  money  bet  on  an  election  and 

WON  AND  received  BY  THE  DEFENDANT,  brought  by  the  Com- 
monwealth under  sections  1  and  2  of  article  2,  chapter  47  of  the 
Oeneral  Statutes,  it  is  not  necessary  to  allege  in  the  petition  that 
the  defendant  bet  for  or  against  the  election  of  some  designated 
person,  or  that  the  defendant  has  been  indicted  and  convicted  of 
the  offense  of  betting  on  the  election ;  nor  is  the  petition  defective 

Vol.  XIV.— 52 
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because  it  alleges  "a  bet  on  the  remtU  of  the  election"  instead  of 
a  "  bet  on  the  election,"  as  in  the  language  of  the  statute.  Com- 
monwealth V.  Avery 625 

5.  An  allegation  that  defendant  "bet  on  the  result  of  an  election,^*  is  not  a 

conclusion  of  law ;  nor  does  it  imply  that  the  bet  was  made  after 
the  election  had  been  held ;  nor  would  it  be  material  if  the  bet 
was  made  before  the  result  was  declared.    Ibid, 625 

6.  Whether  the  aUeyation^  that  the  bet  wu  made  on  the  —  day  of , 

1875,  shows  that  the  bet  was  made  before  the  election  was  con- 
summated, is  not  a  matter  for  general  demurrer,  but  can  only  be 
corrected  by  motion  to  make  definite.    Ibid 625 

7.  The  words  "in  addition  to  the  fine  aforesaid"  in  section  1,  article  2, 

chapter  47,  General  Statutes,  do  not  carry  with  them  any  idea  of 
sequence  or  order  of  time,  but  are  synonymous  with  "  also,*' 
"moreover,"  and  "likewise."    Ibid. 625 

8.  Punishing  an  offender  fob  betting  on  an  election,  by  fine 

under  an  indictment,  and  also  in  a  civil  action,  is  not  punishing 
him  twice  for  the  same  offense.  The  punishment  under  the  in- 
dictment  and  in  the  civil  action  constitutes  but  one  punish- 
ment.    Ibid 625 

9.  The  words  "shall  forfeit  and  pay  $100,  to  be  recovered  by  indidment,** 

in  said  section,  mean  that  the  offender  shall  be  fined  $100,  to  be 
recovered  by  indictment.    Ibid. 625 

10.  Betting  on  elections  was  never  a  crime  or  an  indictable  oflenae  at  the 

common  law,  and  does  not  therefore  come  within  the  meaning  of 
section  12,  article  18  of  the  constitution  of  this  state.  Ibid...  625 

11.  The  offense  of  betting  on  an  election  is  purely  statutory ^  and  may  be 

punished  by  a  civil  action,  or  by  an  indictment,  one  or  both ;  and 
the  civil  action  is  not  dependent  upon  the  indictment,  nor  ia  the 
indictment  dependent  upon  the  civil  action.    Ibid. ^ 625 

BETTING  ON  ELECTIONS— (See  Betting  and  Oammg.) 

BILLS  AND  NOTES- 
1.  "  Every  person  who  shall  sign  hib  name  upon  the  back  of  a 
promissory  note  shall  be  deemed  and  treated  as  an  aaaignor  as 
to  the  party  holding  it,  unless,  in  writing,  a  diflerent  purpose  be 
expressed,  or  the  note  can  be  legally  placed  on  the  footing  of  a 
bill  of  exchange.''    (Sec.  14,  chap.  22,  Gen.  Stat) 

Persons  signing  their  names  on  the  back  of  a  promimory  not^, 
with  the  purpose  of  being  bound  for  its  amount,  are  ''deemed 
and  treated"  as  assignors  in  this  case.  Krachts's  adm'r  t.  Obet, 
&c 34 
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BILDS  AND  NOTES— (Continued.) 

2.  Failure  to  bue,  when  solicited  not  to  sue  by  the  asbignob 
of  a  note,  is  not  negligence  npon  the  part  of  the  holder  of  the 
note.     Ibid, 34 

S.  The  wbtting  of  a  guarantee  over  the  names  signed  upon  the 
back  of  the  note,  and  instituting  a  suit  against  them  as  guaran- 
tors, which  was  dismissed  without  prejudice,  did  not  bar  a  suit 
against  them  as  assignors  under  the  statute.    Ibid 34 

4.  The  consideration  passing  from  the  obugee  to  the  obligor 

is  sufficient  to  sustain  an  action  against  a  stranger  who  lias  in- 
dorsed the  paper  after  the  prosecution  of  the  obligor  to  insolv- 
ency.   Ibid. 84 

5.  "  In  an  action  on  any  assignment  of  a  writing  it  shall  be 

necessary  to  aver  the  consideration,'^  etc.  (Sec.  7,  chap. 
22,  Gen.  Stat)  This  statute  refers  to  actual  assignments  by  the 
obligee  or  those  claiming  under  him,  and  does  not  apply  to  indors- 
ers  who  are  to  be  deemed  and  treated  as  assignors  as  provided  in 
section  14  of  said  chapter  22.    Ibid 34 

6.  If  by  mistake  a  note  is  executed  for  too  large  an  amount, 

in  a  suit  on  the  note  the  defendant  may  answer  and  set  up  and 
plead  the  mistake  as  a  good  defense  to  the  action.  Claxon  v. 
Demaree 172 

7.  Agreement  to  pay  a  reasonable  attorney's  fee,  in  the  body 

of  a  promissory  note,  if  it  is  '*  collected  by  mit"  is  absolutely  void — 
it  \b  contrary  to  the  policy  of  our  laws — it  is  an  agreement  to  pay 
a  penalty,  tends  to  the  oppression  of  the  debtor,  and  encourages  lit- 
igation.   Witherspoon  v.  Musselman,  &c 214 

BFLIS  OF  EXCEPTIONS— 

1,  Giving  time  to  a  day  in  a  subsequent  term  to  prepare  a  bill 

OP  exceptions  does  not  operate  to  prevent  the  collection  of  the 
judgment  by  execution,  or  stay  any  proceedings  on  the  judgment. 
Wright,  Hardin  &  Hay  v.  Woolfolk 808 

2.  Extending  time  to  prepare  a  bill  of  exceptions  does  not 

extend  time  to  file  assignment  of  errors  and  schedule— does  not 
prevent  the  appellant  from  filing  his  assignment  of  errors  and 
schedule  within  ninety  days,  as  required  by  the  Code. 

Appellant  may  require  the  whole  record  to  be  copied,  or  part 
of  it,  including  the  bill  of  exceptions  thereafter  to  be  signed. 
Ibid, 308 

8.  The  Court  of  Appeals  shall  reverse  "  for  any  error  of  law, 

TO  the  defendant's  prejudice,  appearing  in  the  record." 
(Crim.  Code,  sec.  340.) 
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BILI^  OF  EXCEPTIONS-{Oontinued.) 

This  only  applies  to  such  errors  as  the  party  had  a  right  to 
manifest  by  bill  of  exceptions,  and — 

As  a  bill  of  exceptions,  not  only  not  authorized^  but  expressly 
prohibited  by  law,  is  no  part  of  the  record,  an  error  in  respect  to 
any  of  the  matters  which,  under  section  281,  can  not  be  excepted 
to,  is  not  an  error  ''appearing  on  the  record"  within  the  meaniDg 
of  section  340.    Kennedy  y.  Commonwealth 340 

4.  What  response  the  wttkesb  was  expected  to  make  must  be 

shown  in  the  record  before  the  Court  of  Appeals  can  decide 
whether  the  court  below  erred  or  not  in  refusing  to  allow  the 
question  to  be  answered.  (Tipper  v.  Commonwealth,  1  Met.  6; 
Bowler  v.  Lane,  3  Met.  311 ;  Chrystal  v.  Commonwealth,  9  Buiih, 
669;  Nichols  v.  Commonwealth,  11  Bush,  576.)  Brown  v.  Com- 
monwealth   398 

5.  A  BILL  OF  exceptions  IS  NOT  NECESSARY  when  all  the  facts  appear 

on  the  face  of  the  papers.    Collins,  &c,  v.  Richart,  Ac 621 

BONDS— 

1.  *<  A  BOND,  WHETHER  REQUIRED  BT  STATUTE  OR  NOT,  IB  GOOD  AT 

coifMON  LAW,  if  entered  into  voluntarily  and  for  a  valid  consid- 
eration, and  if  not  repugnant  to  the  letter  or  policy  of  the  law." 
(Thompson  v.  fiuckhannon,  2  J.  J.  Mar.  419.)  Cotton's  guardian, 
&c.  V.  Wolf 238 

2.  The  bond  of  a  second  guardian  of  the  same  ward,  whose  ap- 
pointment WAS  void,  is  good  as  a  common-law  bond  against  snch 
second  guardian  and  his  surety.     Ihid 238 

8.  When  no  county-levy  bond  is  taken  from  the  shebifp 
neither  the  county  nor  any  county  creditor  has  a  remedy,  against 
the  sureties,  on  the  other  bonds  executed  to  secure  the  state  rev- 
enue and  general  official  duties  of  the  sherifT.  (Anderson  v. 
Thompson,  10  Bush,  134.)     Elliott  County  v.  Kitchen 289 

4.  On  a  plea  of  non  est  factum  in  this  action  on  county-bond  in- 
terest-coupons, there  was  some  evidence  that  the  bonds  and  cou- 
pons were  genuine,  and  therefore  the  lower  court  erred  in  giving 
a  peremptory  instruction  to  the  jury  to  find  for  the  defendant 
Loving,  &c.  V.  Warren  County 316 

6.  A  register  kept  under  the  act  of  1873,  providing  for  the  registrataoo 

of  bonds,  etc.,  or  a  certified  copy  thereof,  is  competent  evidence 
to  show  who  was  the  original  holder,  as  well  as  the  number  and 
date  of  the  bond.   Jbid 316 

(See  also  County  and  DiiMet  Baruk,) 
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CAPIAS  AD  SATISFACIENDUM— 

1.  A  CAPIAS  AD  SATISFACIENDUM  HAY  ISSUE,  EXCEPT  AGAINST  FE- 
MALES, upon  all  judgments  for  trespass,  etc.,  and  the  court  shall 
note  at  the  foot  of  the  judgment  that  a  capioi  ad  tatiffaeiendum 
may  imue.    (Sec.  1,  art.  3,  chap.  38,  Qen.  Stat) 

In  thi»  action  for  an  asmuU  plaintiff  recovered  a  judgment,  and 
moved  the  court,  the  next  morning  after  the  judgment  was  en- 
tered, to  make  the  note  at  the  foot  of  the  judgment,  as  required 
by  the  statute.  The  judgment  overruling  that  motion  is  reversed. 
Blair  v.  Russell 412 

CABRIEBS— 

1.  Common  cabbiers  may  restbict  theib  liability  as  insubers 

against  accidents  and  mistakes  by  special  contracts  with  their 
customer,  but  can  not,  by  contract  or  otherwise,  obtain  exonera- 
tion from  loss  which  is  the  result  of  the  negligence  of  themselves 
or  their  agents.     L.  &  N.  R.  B.  Co.  v.  Brownlee,  &c 590 

2.  By  accepting  a  bill  of  lading  without  beading  it,  or  without 

objection  or  protest  against  a  contract  therein  limiting  the  lia- 
bility of  the  carrier,  the  shipper  will  be  presumed  to  have  as^ 
sented  to  its  terms ;  but  the  shipper  is  not  bound  to  accept  such 
a  bill  of  lading.  IM 690 

8.  The  railroad  company  was  exonerated  from  liability  for  three  hogsheads 
of  tobacco  destroyed  by  the  burning  of  the  depot  at  which  they 
were  received  for  shipment,  by  the  contract  inserted  in  the  bills 
of  lading,  that  the  company  **  shall  not  be  liable  for  loss  or  dam- 
age ...  by  fire  or  other  casualty  while  in  transit,  or  while 
in  depots  or  landings  at  points  of  delivery."  etc. 

The  shipper  received  and  retained  the  bills  of  lading  until  after 
the  tobacco  was  destroyed  by  the  burning  of  the  depot,  when  he 
might  have  returned  them  before  the  burning. 

As  to  the  duty  of  the  railroad  company  in  providing  a  proper  de- 
pot for  storing  goods  received  for  shipment,  and  in  shipping  the 
same,  see  opinion  herein.     Jbid 690 

4.  The  distinction  between  common  and  pbtvate  cabbiebs,  and 

the  decisions  and  authorities  in  relation  thereto,  are  discussed  and 
set  forth  in  the  opinion  herein.    Varble,  &c.  v.  Bigley 698 

5,  Private  cabbiebs  and  bailees  fob  hibe  are  liable  only  for  the 

injury  or  loss  of  goods  intrusted  to  them  when  it  results  from  the 
failure  of  themselves  or  their  servants  to  exercise  ordinary  care, 
and  are  not  bound  to  carry  for  any  person  unless  they  enter  into  a 
special  agreement  to  do  so.  Ibid 698 
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CARRIERS— (Continued.) 

6.  A  COMMON  CARRIER  18  ONE  WHO  OFFERS  TO  CARRY  FOR  AITT 

80N|  between  certain  termini,  or  on  a  certain  route;  and  he  is 
l)ound  to  carry  for  all  who  tender  him  goods  and  the  price  of  car> 
rying,  and  insures  the  goods  against  all  losses  but  that  arising^ 
from  the  act  of  Ood  or  of  the  public  enemy,  and  has  a  lien  on  the 
goods  for  the  carriage.   Ibid 698 

7.  No  ONE  CAN  BECOME  BOUND  AS  A  COMMON  CARRIER,  UNLBBS  HR 

CONSENTS  TO  BE  BOUND  IN  THAT  CHARACTER,  Or  haS  80  acted  aS  tO 

justify  the  belief  that  he  intends  to  be  so  bound ;  and  he  is  not  so. 
bound,  unless  he  is  under  a  legal  obligation  to  receive  and  carry 
the  goods,  and  would  be  liable  to  an  action  if,  without  reasiinable 
excuse,  he  refuses  to  receive  them.    Ibid 698 

8.  Owners  of  towboats,  jobbing  and  towing  on  the  Ohio  River 
and  its  tributaries,  are  not  common,  but  are  private  oanien,  and 
consequently  are  only  liable  in  case  they  fail  to  exercise  ordinary 
care  and  skill,  considering  the  nature  of  their  business.  Ibid,  698 

CHANGE  OF  VENUE— 

1.  All  THE  PLAINTIFFS  OR  ALL  THE  DEFENDANTS  MUST  JOIH  in   ft 

motion  for  a  change  of  venue  in  a  civil  action. 

In  such  motions  all  the  plain tiffii  or  defendants  constitute  but 
one  party. 

On  the  motion  of  one  of  five  defendants,  which  was  resLsted  by  the 
other  four,  the  circuit  court  erroneously  changed  the  venue,  in 
these  cases,  from  Barren  to  the  Hart  Circuit  Court,  and  on  the 
appeals  of  one  of  the  defendants  the  judgments  rendered  in  the 
latter  court  against  the  ^yb  defendants  are  reversed  as  to  bim, 
with  directions  to  that  court  to  remand  the  actions  to  the  Barren 
Circuit  Court    Whitaker  v.  Reynolds 616 

2.  Ik  APPLICATIONS  FOR  CHANGE  OF  VENUE,  where  the  affidavits  of 
the  litigant  and  his  witnesses  show  a  belief,  that  on  his  part  a 
fair  trial  can  not  be  obtained,  it  is  sufficient  The  Newcomb-B«i> 
chananCo.  v.  Baskett 656 

CHURCHES  AND  CHURCH  PROPERTY— 

1.  Religious  societies  are  regarded  by  the  civil  AUTBORtnBB  aa 

other  voluntary  associations,  bound  by  their  own  laws, 
First  Presbyterian  Church  of  Louisville  v.  Wilson,  Ac. 

2.  The  First  Presbyterian  Church  of  Louisyh^le  beivo  ditidcd 

INTO  TWO  SEPARATE  ORGANIZATIONS,  each  claiming  to  be  the  aud 
church,  it  is  held  that  appellants,  Joyes  and  his  associate  mlii^ 
elders,  and  those  acting  with  them,  constitute  the  '*  First 


VOL.  XIV.]  INDEX.  807 

Churches  and  Church  Property— Clerks. 


CHURCHES  AND  CHURCH  PROPERTY— (Continued.) 

teiian  Church  and  congregation  of  Louisville/'  and  are  entitled 
to  the  property  in  oontrovergy.    Ihid 252 

8.  To   A8CEBTAIN  THE   MEANING   OF  THE   PHRASE    '' PbESBYTEBIAN 

Chxtbgh"  OB  *' Pbesbtterian  Congregation,"  reference  must 
be  had  to  the  standards  of  the  church  as  recognized  by  the  parties 
before  diyision,  consisting  in  this  case  of  the  Confession  of  Faith, 
Form  of  Government,  and  Book  of  Discipline  of  the  Presbyterian 
Church  in  the  United  States. 

Tested  by  these  standards^  a  "Presbyterian  church"  or  congrega- 
tion, to  maintain  its  identity  as  such,  must  preserve  an  ecclesiafr- 
tical  connection  with,  and  subordination  to,  the  church  courts  or 
judicatories,  as  prescribed  by  the  standards.  A  majority  of  the 
congregation  does  not,  because  it  is  a  majority,  retain  this  identity 
when  it  has  severed  this  connection.    Ibid, 252 

4.  ''Certificates  of  church  membership  and  dismission,"  com- 
monly spoken  of  as  "  letters  of  dismission,"  do  not,  under 
the  Presbyterian  system,  ipso  facto,  terminate  the  membership  of 
the  penons  receiving  them  in  the  particular  church  granting 
them.  To  have  this  effect,  they  must  have  been  acted  upon,  and 
the  holder  have  been  received  into  some  other  particular  church 
of  this  denomination.  Nor  do  such  "certificates"  ipso  facto  ter- 
minate the  functions  of  ruling  elders  of  a  Presbyterian  church. 
Ibid 252 

6.  The  action  op  a  church  court,  if  in  violation  of  the  con- 
stitution OF  THE  CHURCH,  may  be  disregarded  by  those  whom  it 
affects,  but  does  not  authorize  them  to  reject  and  repudiate  the 
authority  of  the  church  courts  in  matters  of  which  they  haVe 
lawful  jurisdiction.     Ibid 252 

6.  The  title  to  the  property  of  a  divided  congregation  is  in 

that  part  of  it  which  is  acting  in  harmony  with  its  own  fun- 
damental laws.     Ibid 252 

7.  The  unanimous  action  of  a  church  congregation — people 

AND  OFFICERS — in  Severing  their  connection  with  one  and  con- 
necting themselves  with  a  different  organization,  subjects  the 
church-property  to  the  constitution  and  laws  of  such  latter  or- 
ganization ;  provided  there  be  nothing  in  the  deed  preventing  it. 
Ibid, 262 

CLERKS— 

1.  Clerk  of  one  court  must  obey  the  order  of  another  court 
removing  attachments  and  the  actions  in  which  they  were  issued. 
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CLERKS— (Con  tinued. ) 

as  provided  in  section  210  of  the  Code  of  1877.  Schioll  v.  Speed, 
Ac 186 

2.  The  clerk  of  ▲  court  acts  by  htmbelf  or  by  his  deputy. 

The  certificate  of  a  clerk  by  his  deputy  is  as  eflfectnal  aa  if 
made  by  himself. 

Whore  one  deputy  takes  an  achwwledgmefU  of  a  deed  or  other 
instrument  in  writing,  and  indorses  a  memorandum  thereof  on 
such  deed  or  instrument,  but  faiU  to  write  out  and  sign  the  eerttf- 
icate  thereof,  the  clerk  or  another  deputy  may  write  and  sign  the 
certificate,  setting  forth  in  such  certificate  the  facts,  including^ 
the  indorsement,  etc.,  as  provided  in  section  38,  chapter  24,  Gren- 
eral  Statutes.    Drye,  &c,  v.  Cook  A  Green's  trustee,  Ac........  459 

COMMISSION  MERCHANTS- 

1.  It  is  the  legal  duty  of  a  coMiassioN  merchant  or  broker  to 

sell  and  buy  fob,  and  not  to,  or  from,  his  principal. 

He  is  an  agent,  and  when  directed  to  buy  or  sell  for  account  of 
his  principal,  his  duty  is  to  buy  from,  or  to  sell  to  third  persona. 

Washington  Butcher's  Sons,  commission  merchants  of  Chicago, 
sued  Krauth,  Ferguson  &  Co.,  of  Louisville,  for  money  all^^ed  to 
have  been  advanced  and  paid  out  by  them  on  account  of  losses  on 
sales  of  meats  and  lards  purchased  for  their  account  on  the  Chi* 
cago  Board  of  Trade  while  acting  as  factors  and  brokers.  Kranth, 
Ferguson  &  Co.  denied  that  any  such  purchases  or  sales  had  been 
made  for  their  account.  The  evidence,  which  is  stated  and 
cussed  in  the  opinion,  failing  to  show  that  the  alleged  pui 
and  sales  were  actually  made,  the  judgment  of  the  lower  court 
dismissing  the  plaintifis'  petition  is  afSrmed.  Butcher's  Son9  t. 
Krauth,  Ferguson  &  Co 71S 

COMMON  SCHOOLS— 

1.  "  An  act  for  the  benefit  of  common  schools  in  MARSHArx^ 

Livingston,  and  McCracken  counties,"  approved  February^ 
23,  1874,  authorizing  and  empowering  the  common-school  coni* 
missioner  in  each  of  said  counties  *'  to  draw  from  the  state  treas- 
ury the  amount  and  bonded  surplus  of  school-fund  in  the  state 
treasury  to  the  credit  of  his  county,"  etc.,  is  unconstitutional. 
Auditor  v.  Holland,  &c 147 

2.  The  common-school  system  provided  for  by  the  ooNarnTunoir 

WAS  intended  to  be  general,  governed  and  aided  in  all  parts 
of  the  state  in  the  same  way  and  to  the  same  extent.     Ibid,.,  147 

8.  The  General  Assembly  has  no  power  to  abdicate  its  oon* 
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TROL  OVER  THE  8CHOOL-FX7KD,  and  abandon  to  the  county  courts 
the  duty  and  power  which  the  constitution  imposed  upon  and 
vested  alone  in  the  legislature.    Ibid, 147 

CONSIDERATION— 
L  The  considebation  passing  fkom  the  obligee  to  the  obugob 
is  sufficient  to  sustain  an  action  against  a  stranger  who  has  in- 
dorsed the  paper  after  the  prosecution  of  the  obligor  to  insoW- 
ency.    Krachts's  adm'r  ▼.  Obst,  &c. 34 

2.  A  PART  OF  THE  ENTIRE  CONSIDERATION  BEING  VICIOUS,  the  whole 

contract  is  void.   (Kimbrough  v.  Lane,  11  Bush,  556.)    Averbeck, 

Ac.  V.  Hall 506 

8.  Unless  a  new  promise  is  made  upon  some  consideration  it  can 
not  be  enforced.  (Ogden  v.  Bedd,  13  Bush,  581.)  Oilmore  v. 
Green 772 

CONSTITUTIONAL  LAW— 

1.  "  An  act  to  REGULATE  THE  CIVIL  JURISDICTION  OP  JUSTICES  OF  THE 

PEACE,  POLICE  JUDGES,  AND  QUARTERLY  COUBTS,  and  appellate 

jurisdiction  of  circuit  courts  from  judgments,  and  to  authorize 
the  quarterly  courts  to  appoint  clerks,''  approved  March  20,  1876, 
relates  to  but  one  subject,  and  is  constitutional.  Allen  v. 
Hall £5 

2.  The  stating  of  the  subject-matier  of  an  (uA  more  in  detail  in  the  title 

thereof  than  is  necessary,  does  not  make  the  act  unconstitutional  if 
the  title  does  not  embrace  more  than  one  subject.    Ibid, 85 

8.  When  the  property  of  the  citizen  has  been  taken,  or  such 
acts  committed  by  those  in  authority  as  amount  to  a  total  or  par. 
tial  destruction  of  his  property,  the  damages  sustained  being  the 
direct  or  immediate  consequence  of  the  act  complained  of,  he  can 
not  be  denied  the  protection  of  that  constitutional  provision  en- 
titling him  to  just  compensation  before  appropriating  his  property 
to  public  use.    Kemper  and  wife  v.  City  of  Louisville 87 

4  "  An  act  fob  the  benefit  op  common  schools  in  Mabshall, 
Livingston,  and  McCbacken  counties,"  approved  February 
23,  1874,  authorizing  and  empowering  the  common-school  com- 
missioners in  each  of  said  counties  **  to  draw  from  the  state  treas- 
nry  the  amount  and  bonded  surplus  of  school-fund  in  the  state 
treasury  to  the  credit  of  his  county,"  etc.,  is  unconstitutional 
Auditor  v.  Holland,  &c 147 

6.  The  taking  effect  of  an  act  of  the  Oenebal  Assembly  may 
be  made  to  depend  upon  the  result  of  a  popular  vote  of  a  county. 
(Coole/s  Con.  Lim.  142.) 
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(X)NSTITUTIONAL  LAW— (Continued.) 

"  An  act  to  prohibit  the  dale  of  tntoxioaHng  liquon  in  the  eouniy 
of  Bullitt,"  approved  March  21,  1871  (2  Seatdon  Acts,  p.  231),  pro- 
viding that  it  "  shall  take  effect  whenever  it  shall  be  ratified  by 
a  majority  of  the  voters  of  said  county/'  etc.,  having  been  tio 
ratified,  took  effect,  and  is  constitutionally  in  operation  in  said 
county. 

In  such  cases  "  the  people  are  not  called  upon  to  decide  at  the 
polls  whether  the  act  authorizing  the  vote  is  a  law,  but  whetiier 
or  not  they  will  accept  its  provisions."  Coounonwealth  v.  Wei* 
ler. 218 

6.  Objection  to  the  oonstitutionality  of  an  act  afpropbiatiko 

MONEY,  upon  the  ground  that  on  its  final  passage  the  yeas  and 
nays  thereon  were  not  entered  on  the  journal,  can  not  for  the  first 
time  be  made  in  the  Court  of  Appeals.  Such  objection  must  be 
made  by  pleading  the  facts,  and  when  so  pleaded  the  journal  of 
each  branch  of  the  General  Assembly  may  be  used  as  evidence, 
but  the  courts  can  not  take  judicial  knowledge  of  such  joumaL 

In  this  case  this  objection  was  not  raised. in  the  court  below. 
Auditor  v.  Haycraft 284 

7.  The  title  of  an  act  can  not  be  used  to  extend  or  restrain  the 

positive  provisions  contained  in  the  body  of  the  act.  Common- 
wealth V.  Cain 525 

8.  The  legislature  may  prebcribe  what  shall  be  the  mode  op 

trial  for  a  misdemeanor  created  by  statute  which  was  not 
indictable  at  common  law,  and  for  which  no  infamous  punishment 
is  provided.  Commonwealth  v.  Avery 625 

9.  Punishing  an  offender  for  BErnNo  on  an  election,  by  fine 

under  an  indictment,  and  also  in  a  civil  action,  is  not  punishing 
him  twice  for  the  same  offense.  The  punishment  under  the  in* 
dictment  and  in  the  civil  action  constitutes  but  one  punishment. 
Ibid 625 


10.   Whether  the  legislature  had  power  to  declare  that  the  failure  to 

bond  within  the  prescribed  time  should  operate  to  vacate  the  office  ftf 
sheriff,  and  authorize  the  county  court  to  ascertain  the  fact  of 
such  failure,  and  to  declare  that  a  vacancy  existed,  is  a  question 
suggested  but  not  decided  in  this  case.    Lowe  v.  Phelpe. 642 

(See  also  Statutes,  Ckmstmctum  of.) 

COKSTRUCTION  OF  STATUTE&    (See  QmsHMianal  Latw,  SiaiuieM, 

Construction  of) 
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Con  tinuance— Contnctii 

CONTINUANCE— 

1.  A  BEFUSAii  TO  ORAirr  ▲  ooNTiyuANCE,  OD  the  motioD  and  affidavit 
of  the  defendant,  is  subject  to  exception  as  provided  in  section 
281  of  Criminal  Code  of  1877 ;  and,  when  the  affidavit  shows  that 
defendant  was  entitled  to  a  continuance,  the  Court  of  Appeals 
will  reverse  for  the  error  in  overruling  the  motion.  Morgan  v. 
X)ommonwealth 106 

2.  A  DEFENDANT  IN   A    CRIMINAL  PROBECUTION    18  ENTITLED  TO  A 

CONTINUANCE,  when  his  affidavit  shows  the  absence  of  a  material 
witne^ss  in  his  behalf,  and  that  he  has  used  due  diligence  in  hav- 
ing him  summoned,  etc.    Ibid 106 

CONTRACTS— 

1.  Usage  becomes  a  part  of  a  contract  only  when  the  presumption 

arises  from  all  the  circumstances  surrounding  the  parties  that  they 
so  intended. 

If  the  parties,  expressly  or  by  implication,  exclude  the  usage, 
evidence  of  its  existence  is  not  admissible. 

A  usage  that  is  unreasonable  does  not  become  a  part  of  the 
contract. 

In  this  case  the  usage  relied  on  did  not  affect  the  written 
contract.     Castleman  v.  Southern  Mutual  Life  Ins.  Co 197 

2.  Parol  evidence  is  inadmissible  to  vary  the  terms  of  a  writ- 

ten contract,  unless  there  is  an  allegation  of  fraud  or  mistake. 
Whfre  the  parol  contract  is  made  prior  to  the  written,  Jt  is  pre- 
sumed to  have  been  absorbed  in  the  more  deliberately-executed 
written  contract.    Ibid 197 

8.  Ak  agreement  to  subscribe  for  8TOCK  in  a  corporation  is  not  a 
subscription.    Mt.  Sterling  Coalroad  Co.  v.  Little 429 

4.  Performance  or  excuse  for  non-performance  of  condition 
precedent  must  be  pleaded  as  required  at  common  law. 

At  common  law  it  was  ordinarily  required  of  the  pleader  not 
only  to  make  an  allegation  of  the  performance  of  a  condition  pre- 
cedent, but  a  statement  of  the  time  and  manner  of  its  perform- 
ance, or  an  excuse  for  non-performance  in  order  that  the  court 
might  determine  as  a  matter  of  law  whether  the  intention  of  the 
covenant  had  been  fulfilled,  and  in  order  that  a  traversable  issue 
might  be  presented. 

Such  were  the  rulings  prior  to  the  adoption  of  the  Civil  Code 
of  1861.  (Stuteville  v.  Miles,  2  Mar.  426;  Read  v.  Cisney,  4 
Litt  187;  Perrin  v.  Thurman,  4  Mon.  176;  Alexander  v.  Wales, 
6  Mon.  324.) 

Sedion  149  of  the  Code  of  1861  providing  that "  in  pleading  the 
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perfonnanoe  of  a  condition  precedent  in  a  contract,  it  shall  not 
be  neceaury  to  state  the  facts  showing  each  performance,  but  it 
may  be  stated  generally  that  the  party  duly  performed  all  the 
conditions  on  his  part,"  etc.,  wcu  andtted/rvm  the  Code  of  1877,  and 
its  omiflrion  must  be  construed  as  an  intention  to  restore,  in  such 
cases,  tiie  common-law  rule  of  pleading  as  it  had  been  interpreted 
prior  to  the  adoption  of  the  Code  of  1851.  Averbeck,  Ac  t. 
Hall 505 

6.  GONTBAGTS  HAYIXO  FOB  THEIR  OONBIDEBATION   AN   AQREEMEKT 
TO  IMPEDE,  HINDER,   OR  DEFEAT  THE  ADMINISTRATION  OF  THB 

CRIMINAL  OR  PENAL  LAWS  are  Void  as  against  public  policy. 

A  pari  of  the  entire  comideration  being  vicious,  the  whole  con- 
tract \s  void.    (Kimbrough  ▼.  Lane,  &c,,  11  Bush,  556.) 

Kor  is  it  material  that  the  undertaking  was  to  use  only  "  legal 
^d  proper  endeavors"  to  end  the  prosecution.  In  such  esses  the 
law  does  not  look  to  the  means  to  be  employed,  but  to  the  end 
to  be  accomplished.  (Tool  Company  v.  Norris,  2  Wall.  55.) 
Ibid 605 

6.  A  contract  to  tue  every  legal  and  proper  endeavor  to  have  digmUaed  cer- 

tain penal  or  criminal  prosecutions  is  against  public  policy  and 
void.    Ibid 505 

7.  A  MARRIED  WOMAN  EBfPOWERED  TO  CONTRACT,  ETC.,  AS  A  FEME 

SOLE,  is  bound  upon  any  contract  she  may  make  under  the  power, 

and  is  subject  to  all  the  remedies  to  which  she  would  have  been 

subject  if  unmarried.    Hart  v.  Grigsby 542 

« 

8.  A  contract  between  two  firm9,  to  pack  pork  on  joint  account,  did  not 

have  the  effect  of  consolidating  the  two  firms,  or  of  making  either 
liable  for  the  antecedent  debts  of  the  other. 

In  marshaling  the  auets  of  the  joint  adventure,  each  partner  has  a 
lien  upon  the  same,  and  a  right  to  have  them  applied  to  the  pay- 
ment of  the  debts  incurred  in  that  adventure.  Meador,  dkc  v. 
Hughes,  trustee,  &c 652 

9.  It  is  THE  LEGAL  DUTY  OF  A  COMMISSION  BCERCHANT  OR  BBOKEK  tO 

sell  and  buy  for  and  not  to  or  from  his  principal.  Butcher's  sons 
V.  Krauth,  Ferguson  &  Co 718 

10.  Contracts  for  the  sale  of  goods  to  be  deliyerbd  at  a 
FUTURE  day  are  not  invalidated  by  the  circumstance  that,  at 
the  time  of  making  the  contract,  the  purchaser  intends  to  resell 
before  the  time  appointed  for  the  delivery.  Sawyer,  Wallace  & 
Co.  V.  Taggart 727 
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11.  CONTBAGTS  FOB  FUTURE  DEUYEBY,  ENTEBED  INTO  WITHOUT  AKT 
MUTUAL  AGREEMENT,  TACIT   OB  EXPRESS,  THAT  THEY  ABE  NOT 

TO  BE  PERFORMED  by  delivery  of  the  goods  and  payment  of  the 
price,  are  valid,  and  no  subsequent  agreement  to  settle  them  by 
the  payment  of  differences  can  render  them  invalid.    Ibid..,,,  727 

12.  The  fact  that  the  purchaser  for  future  delivery  intends 

NOT  TO  receive  AND  PAY  FOB  THE  GOODS,  BUT  TO  BESELL  THEM 

BEFOBE  THE  DATE  OF  THE  DELIVEBY,  furnlshes  uo  ground  for 
holding  that,  it  was  tacitly  understood,  the  contract  was  not  to  be 
performed  and  was  to  be  settled  by  the  payment  of  differences. 
Ibid 727 

13.  A  PUBCHASEB  OF  GOODS  FOB  FUTUBE  DELIVERY,  through  a  Com- 

mission merchant,  by  depositing  a  margin,  who  orders  a  resale  be- 
fore the  contract  time  for  delivery,  is  liable  for  all  losses  thereby 
sustained.    Ibid 727 

14.  A  GAMING  CONTRACT  is  ouc  in  which  it  is  agreed  or  understood  in 

the  beginning  that  the  thing  dealt  for  is  not  intended  to  be  deliv- 
ered, but,  that  the  parties  are  to  settle  their  mutual  wagers  on  the 
price,  by  paying  the  difference  between  sales  at  different  times. 
The  contracts  in  this  case  are  held  to  be  valid.    Ibid 727 

15.  A   NEW    PROMISE  TO  PAY  A   DEBT  ALREADY  EXISTING   AND  NOT 

BARRED  BY  THE  STATUTE,  Can  not  be  made  the  foundation  of  an 
action.  Its  only  effect  is  to  cut  off  and  exclude  from  the  period 
of  limitation  the  time  that  had  elapsed  when  the  new  promise 
was  made.  (Hopkins  v.  Stout,  6  Bush,  875 ;  Carr  v.  Robinson, 
8  Bush,  274 ;  Trousdale  v.  Anderson,  9  Bush,  277.)  Gilmore  v. 
Green 772 

16.  Unless  the  new  pbomise  is  made  upon  sobie  considebation  it 

can  not  be  enforced.    (Ogden  v.  Redd,  18  Bush,  581.)    Ibid.,  772 

17.  Ck)NTBACr  NOT  ALLEGED  TO  BE  IN  WBiTiNG  will  be  presumed  to  be 

oral.    Williams  V.  Rogers 776 

18.    An  AGBEEBffENT  BETWEEN  A  AND  B,  THAT  B  SHALL  PAY  TO  C  A 

DEBT  OWING  BY  A  is  not  withiu  the  statute  of  frauds. 

The  ttatute  of  fraudB  applies  to  promises  made  to  the  person  to 
whom  another  is  already  indebted,  or  is  to  become  responsible,  and 
not  to  promises  made  to  the  debtor.    Ibid. 776 

CONVERSION— 

1.  What  amounts  to  a  conversion  of  chattels — 

Any  exercise  of  dominion  or  control  over  chattels  by  a  bailee 
inconsistent  with  the  claim  of  the  rea)  owner,  is  a  conversion. 
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Any  sale  or  pledge  of  a  chattel  without  the  consent  of  the  true 
owner,  and  InconsiBtent  with  his  right,  is  a  conversion. 

When  a  broker  or  factor  acquires  possession  of  property,  by 
pledge  or  otherwise  from  a  bailee  of  the  real  owner,  and  exercises 
such  a  dominion  over  it  as  excludes  the  right  of  the  real  owner, 
he  is  guilty  of  a  conversion. 

Where  there  is  a  purchase  of  chattels  from  one  who  has  no 
authority  to  sell,  and  a  delivery  of  possession  to  the  purchaser,  if 
such  purchaser  claims  under  the  sale,  this  is  a  conversion ;  and  so 
where  a  claimant  acquires  a  less  interest  in  the  property,  and  as- 
serts title  or  the  right  of  disposing  of  it  for  his  own  benefit,  it  is 

a  conversion.   The  Newcomb-BiiiJhanan  Co.  v.  Baskett 658 

2.  Whether  intebest  should  be  al^^owed  against  the  defend- 
ant in  an  acticm  for  the  conversion  olUiie  property  of  the  plain- 
tiff, from  the  date  of  the  conversion,  isSi^ttatter  which  should  be 
left  to  the  discretion  of  the  jury. 

Fw  an  error  in  inHructing  the  jury,  if  the^J**^^  ^^'  ^^^  P'*^° 
tiff,  to  allow  interest  from  the  date  of  the  convehP°  ^/  ***®  P[^ 
erty  sued   for,  the  judgment  of  the  circuit  co?f*  ^  '^^^'^o 

Ibid .>: ^ 

CORPORATIONS—  t 

1.  Directors  are  not  liable  to  the  stockholders  ^  i^JSBbb 

SUSTAINED  BY  THE  BANK,  by  the  fraud  and  default  of  th^^       ' 
unless  they  were  guilty  of  fraud,  or  bad  faith,  or  such  gre 
ligence  as  would  imply  bad  faith.  '    ,. 

7'he  directors  in  this  case  acted  in  good  faiths  and  exercised^ 
nary  diligence,  and  are  held  not  to  be  liable  to  the  8tockhol»| 
Dunn's  adm'r,  Ac.  v.  Kyle's  ex'r,  Ac •. 

2.  Directors  do  not  insure  the  fidelity  and  honesty  of  th< 

employed  by  them.    Ihid 

8.  Directors  as  gratuitous  bailees  are  not  responsible  foi^ 
LOSS,  unless  occasioned  by  fraud  or  gross  negligence  on  their  part. 
Ibid 134 

4.  A  PRESIDENT  OF  A  BANK  WITH  A  NOlilNAL  SALARY  should  not  be 

held  to  a  stricter  account  than  the  use  of  ordinary  care.  Ibid,  134 

6.  In  suit  of  stockholders  to  make  directors  of  a  bank  lia- 
ble, and  to  wind  up  the  business  and  affairs  of  the  bank,  each 
stockholder  should  contribute  to  pay  the  costs  in  proportion  to 
amount  of  stock  held  by  him.    Ibid 134 

6.  An  agreement  to  subscribe  for  stock  in  a  corporation  is 
not  a  subscription. 
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CORPORATIONS— (Continued.) 

For  tht  breach  oftuch  an  agreement  the  obligor  is  only  liable  in 
an  action  for  damages.  (Thrasher  v.  Pike  County  Railroad  Com- 
pany, 25  111.  393 ;  21  Pa.  220.)  Mt.  Sterling  Coalroad  Co.  v.  Lit- 
tle   429 

(See  also  Bailroads,  Tounu  and  Cities.) 

COSTS— 

1.  In  suit  of  stockholdebs  to  make  directors  of  a  bank  liable, 
and  to  wind  up  the  business  and  affairs  of  the  bank,  each  stock- 
holder should  contribute  to  pay  the  costs  in  proportion  to  the 
amount  of  stock  held  by  him.  Dunn's  adm'r,  &c.  v.  Kyle's 
executor,  &c 134 

COUNTY  AND  DISTRICT  BONDS— 

1.  County  bonds  payable  to  holder  possess  mercantile  properties 

and  value,  that  do  not  characterize  the  ordinary  county  claim. 
They  are  generally  and  properly  understood  to  amount  to  a  pledge 
of  the  entire  property  of  the  county  to  secure  their  payment,  and 
not  to  depend,  for  their  value,  upon  the  solvency  of  any  county 
oflScial.    Elliott  County  v.  Kitchen 289 

2.  The  provisions  of  the  Revised  and  General  Statutes,  in 

REGARD  TO  ORDINARY  COUNTY  CLAIMS,  do  not  embrace  county- 
bonds  payable  to  bearer,  etc.,  issued  under  special  legislative  au- 
thority. 

If  the  special  statute  authorizes  the  bondholder  to  sue  the 
sheriff,  it  would  not  necessarily  preclude  a  mandamus,  when  a 
suit  would  not  effect  a  full  and  complete  remedy.  (Moses  on 
Mandamus,  112,)    Ibid 289 

3.  Nf^liqence  ON  the  part  of  the  county  court  in  enforcing  the 

liability  of  the  sheriff  does  not  release  the  sheriff  or  his  sureties. 
(Bonta  V,  Mercer  County  Court,  7  Bush,  676.)    Ibid ; 289 

4.  A  county  bond -holder's  appropriate  remedy  is  against  the 

county  court  of  claims,  by  mandamus,  to  compel  the  court  to  levy 
and  collect  a  tax,  and  pay  the  bonds  as  provided  in  the  act  author- 
izing their  issue.    Ibid 289 

5.  On  a  plea  of  non  est  factum,  in  this  action  on  county-bond 

INTEREST-COUPONS,  there  was  evidence,  as  shown  in  the  opinion 
herein,  that  the  bonds  and  coupons  were  genuine,  and  therefore 
the  lower  court  erred  in  giving  a  peremptory  instruction  to  the 
jury  to  find  for  defendant.    Loving,  &c.  v.  Warren  County..  316 

6.   A  REGISTER  KEPT  UNDER  THE  PROVISIONS  OF  THE  ACT  OF  1873, 

providing  for  the  registration  of  bonds,  etc.,  issued  by  corpora- 
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COUNTY  AND  DISTRICT  BONDS— (Continued.) 

tions,  and  shown  to  be  such,  or  a  certified  copy  thereof,  is  compe- 
tent evidence  to  show  who  was  the  original  holder,  as  well  as  the 
number  and  date  of  the  bond.    Ibid 816 

7.  Taxation  for  railroad  purposes— to  pay  bonds,  etc. 

Legislative  judgment  and  discretion  control  in  establishing  (ax-dis- 
tricts, and  in  determining  the  objects  to  be  taxed,  to  aid  in  the 
construction  of  railroads  througji  such  districts.  McFerran,  Slc 
V.  Alloway 580 

8.  Whether  the  lands  of  particular  individuals,  located  in  the  district  de- 
fined by  the  legislature,  receive  any  direct  benefits  from  the  railroad^  is 
not  a  question  to  be  inquired  into  by  the  courts.    Ibid 580 

9.  Six-mile  Island,  in  the  Ohio  River,  lying  within  and  composing  part 

of  Harrod's  Creek  precinct,  in  Jefferson  County,  is  subject  to  be 
taxed  for  the  payment  of  the  bonds  of  said  precinct,  issued  to 
aid  in  the  construction  of  a  narrow-gauge  railroad  through  said 
precinct,  although  the  owner  of  said  island  may  not  derive  any 
direct  benefit  from  said  railroad.    Ibid,,. 580 

COUNTY  COURTS- 

1.  County  courts  have  exclusive  jurisdiction  of  the  probate  of 

wills.    (Code  of  1854,  sec.  519.)    Thompson  v.  Beadles,  Ac.    47 

2.  County  courts  have  no  power  to  grant  licenses  to  retail 

liquors  in  any  given  locality  after  the  local-option  law  has  gone 
into  effect  in  that  locality  in  consequence  of  a  popular  vote»  and 
such  licenses  are  void.     Young  v.  Commonwealth 161 

8.  Appeal  from  order  op  county  court  of  levy  and  claims 
rejecting  a  claim  for  more  than  $100  must  be  taken  to  the  circuit 
court  within  sixty  days  from  the  making  of  the  order.  (Gen. 
Stat.,  sec.  11,  art.  8,  chap.  27 ;  Civil  Code,  sec.  729.)  Ditto  v. 
Meade  County  Court 21$ 

4  When  a  pro  tempore  judge  of  the  Jefferson  County  Coukt 

HAS  been  elected  4S  PROVIDED  BY  LAW,  the  presuDiptioD  will 
be  indulged  that  he  possessed  all  the  qualifications  requisite  to 
enable  him  to  hold  the  court.   Cotton's  guard'n  &c.  v.  Wolf..  238 

6.  A  sheriff's  county  -  levy   bond  must   BE  SIGNED,  DELIVE&ED, 

AND  ACCEPTED  to  render  it  obligatory,  and — 

The  records  of  the  county  court  muti  show  in  some  form  the 
delivery  and  acceptance  of  the  bond.  (Chamberlin  &  Tiipp  v. 
Brewer,  3  Bush,  563 ;  Fletcher  v.  Leigh t,  Barrett  &,  Co.,  4  Bash, 
304.)     Commonwealth  for,  Ac.  v.  Williams,  Ac 297 

6.  Appeal  from  the  judgment  of  a  county  court,  ADMnriKG  ax 
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▲dministratob's  settlement  to  becokd,  is  not  aathorized  oi 
provided  for  by  statute.    Turner  v.  Johnson  County  Court....  411 

7.  The  county  courts  have  no  authority  to  accept  the  rev- 
enue-bond,  after  the  first  Monday  in  January,  from  a  sheriff 
who  was  in  office  or  who  ought  to  have  been  in  office  on  that  day. 
(Basham  y.  Commonwealth,  13  Bush,  37.)    Lowe  v.  Phelps...  642 

CRIMINAL  LAW  AND  PROCEEDINGS— 

1.  Chandeliers  attached  to  the  freehold  are  held  to  be  the 

subject  of  larceny.    Smith  ▼.  Commonwealth 31 

2.  A  REFUSAL  TO  GBANT  A  CONTINUANCE  on  the  motlon  and  affidavit 

of  the  defenddiu  is  subject  to  exception  as  provided  in  section 
281  of  Criminal  Code  of  1877 ;  and  when  the  affidavit  shows  that 
the  defendant  was  entitled  to  a  continuance  the  Court  of  Appeals 
will  reverse  for  the  error  in  overruling  the  motion.  Morgan  v. 
Commonwealth 106 

8.  A  DEFENDANT  IN  A  CBIMINAL  PBOSECUTION  IS  ENTITLED  TO  A  CON- 
TINUANCE when  his  affidavit  shows  the  absence  of  a  material 
witness  in  his  behalf,  and  that  he  has  used  due  diligence  in  hav- 
ing him  summoned,  etc.    Ibid 106 

4.  When  evidence  that  accused  had  been  threatened,  etc.,  by 

a  third  person  is  compbttent  in  behalf  of  the  accused. 

When  the  proof  is  conflicting  as  to  whether  the  defendant  or 
another  person  perpetrated  the  crime,  the  prisoner  has  the  same 
right  to  show  the  conduct,  acts,  and  motives  of  that  other  person 
that  the  Commonwealth  has  to  show  the  conduct,  acts,  and 
motives  of  the  prisoner. 

On  the  trial  of  Morgan,  on  an  indictment  for  the  murder  of 
Best,  the  proof  was  conflicting  as  to  whether  Best  was  killed  by 
Morgan  or  one  Conn ;  evidence  that  Conn  had  made  an  assault 
upon  Be»t  about  a  year  before,  and  that  he  had  used  abusive 
and  threatening  language  toward  him  the  day  before  he  was 
killed,  was  competent  in  behalf  of  Morgan.     Ibid 106 

5.  Decisions  of  the  court  upon  challenges  to  the  panel  or  for 

CAUSE  are  not  subject  to  exception.  (Criminal  Code  1877,  sec. 
281.)   Ibid 106 

6.  Proof  op  the  conduct  of  the  accused  affer  the  indictment 

WAS  FOUND  AGAINST  HIM,  that  he  had  forfeited  his  bail  -  bond 
and  had  eluded  arre«t  from  1875  to  1877,  was  properly  rejected 
when  offered  bv  the  Commonwealth  in  this  case.     Ibid 106 

7.  The  pdrprestubk  of  a  street  is  a  common-law  offense,  punish- 

Vol.  XIV.— 53 
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able  by  indictment,  but  can  not  be  punished  under  an  indictment 
for  obstructing  a  public  road,  by  virtue  of  section  41,  diapter 
94,  Greneral  Statutes.    Clark,  &c.  ▼.  Commonwealth 166 

8.  The  record  of  an  indictment  and  judgment  against  J,  for 

obstructing  a  street,  was  not  competent  evidence  on  the  trial  of  a 
subsequent  indictment  against  J  and  A  for  obstructing  the  same 
street.     Ibid. 166 

9.  Accused  has  a  right  to  be  informed  of  the  nature  and 

CAUSE  of  the  accusation  AGAINST  HIM,  and  to  look  to  the 
indictment  to  ascertain  what  the  facts  are  to  which  he  is  to 
answer.    Furnish  v.  Commonwealth 180 

10.   A  MOTION  IN  ARREST  OF  JUDGMENT  CAN  BE  SUSTAINED  ONLY  on 

the  ground  that  the  facts  stated  in  the  indictment  do  not  consti- 
tute a  public  offense  within  the  jurisdiction  of  the  court.  Ward 
V.  Commonwealth 23S 

11.  Oral  declarations  by  the  circuit  judge,  in  relation  to  the 
flight  of  the  accused,  and  the  admission  of  evidence  in  reference 
thereto,  set  forth  in  the  opinion  of  the  court  herein,  did  not 
operate  to  the  prejudice  of  the  accused. 

Such  oral  declarations,  not  being  excepted  to  at  the  time,  can 
not  be  considered  by  the  Court  of  Appeals,  even  if  they  had 
been  to  the  prejudice  of  the  accused. 

But  it  w  the  safer  oottrse/ar  the  judge  to  refrain  from  giving  reamm$j 
in  the  presence  of  the  jury,  for  decisions  upon  questions  which 
may  by  possibility  prejudice  the  rights  of  either  party. 

Coppage  v.  CommonweaUh,  3  Bush,  533,  is  distinguished  from 
this  case.    Kennedy  v.  Commonwealth 340 

12.  To  REBUT  the  inference  OF  GUILT  WHICH  MIGHT  ARI8B    FROM 

PROOF  OF  FLIGHT,  it  was  competent  for  the  accused  to  8how 
such  danger  as  could  not  have  been  readily,  efficiently,  and  with 
entire  safety,  provided  against  by  the  accused,  either  by  his  own 
act,  or  through  the  instrumentality  of  the  officers  of  the  law. 
But  it  was  not  competent  for  him  to  show  that  his  escape  was 
prompted  by  apprehension  of  danger  to  his  health  from  the  con- 
dition of  the  jail  to  which  he  was  being  conducted  at  the  time 
he  made  his  escape.     Ibid. 340 

13.  I^Ialice  and  aforethought  are  both  necessary  to  oonstitate 
murder. 

Instructions  otherwise  proper  were  not  rendered  enoneons 
because  the  words  malice  and  aforethought  were  defined  sep- 
arately.   Ibid , 340 
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14.  The  plea  op  self-defense  can  not  be  shstained  without  the 

existence  at  the  time  of  the  homicide  of  au  apparent  present  ne- 
cessity for  the  slayer  to  strike  for  his  own  protection.  (Dupree  v. 
Btate,  33  Ala.  380.) 

In  reference  to  ielf-defenK  the  jury  were  properly  instructed  in  thie 
caaCj  that  if  they  believed  from  the  evidence  that  the  defendant, 
at  the  time  he  killed  E.  D.  Kennedy,  believed  and  had  reasona- 
ble grounds  to  believe  that  he  was  then  in  danger  of  losing  his 
life  or  of  suffering  great  bodily  harm  at  the  hands  of  E.  D.  Ken- 
nedy, then  the  law  permitted  him  to  use  such  means  as  were  nec- 
essary to  protect  himself  from  the  impending  danger,  even  to  the 
taking  of  said  Kennedy's  life.     Ibid 340 

15.  Philips  v.  Commonwealth,  2  Duvall,  328;  Young  v.  Same,  6 

Bush,  812;  Bohannon  v.  Same,  8  Bush,  486,  are  discussed  and 
construed  so  as  to  harmonize  with  the  decision  herein  as  to  self- 
defense.     Ibid 340 

16.  Bight  to  kill  in  self-defense  depends  upon  the  fact  that  there 

is  no  other  apparently  safe  means  of  escape  from  the  impending 
danger.    Farris  v.  Commonwealth 362 

17.  Whether  the  accused  was  guilty  of  murder  or  manslaugh- 

ter, OB  either,  was  a  question  exclusively  for  the  jury,  upon 
proper  instructions,  as  to  the  law,  given  by  the  court.     Ibid.  362 

18.  Malice  is  not  implied  by  the  law.    The  lower  court  erred  by 

instructing  the  jury  that  **  malice  is  implied  by  the  law  from  any 
cruel  and  unnecessary  act  done  by  one  person  to  another,  and 
from  the  deliberate  and  unnecessary  use  of  a  deadly  weapon/' 
Ibid 362 

19.  The  burden  of  proof  is  on  the  prosecution  as  to  each  item 

of  the  charge. 

*'  When  the  defendant  relies  on  no  separate,  distinct,  and  inde- 
pendent fact,  but  confines  his  defense  to  the  original  transaction 
on  which  the  charge  is  founded,  with  its  accompanying  circum- 
stances, the  burden  continues  throughout  with  the  prosecution.  Each 
item  of  the  charge  must  be  proved  in  the  same  manner  as  if  the 
whole  issue  rested  on  it."  (Wharton's  Crim.  Law,  sec.  707; 
Payne  v.  Commonwealth,  1  Met.  375.)    Ibid. 362 

20.  If  from  all  the  facts  and  circumstances  there  was  an  ap- 

parent necessity  that  the  accused  should  take  the  life  of  his 
antagonist,  in  order  to  preserve  himself  from  death  or  great  bod- 
ily harm,  then  about  to  be  inflicted,  he  is  justified  on  the  ground 
of  self-defense ;  and  a  killing,  with  a  deadly  weapon,  will  be  ex- 
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cusable  when  done  in  apparently  necessary  self-defenaey  or  may 
be  manslaughter  when  done  in  sudden  heat  and  passion.  Ibid,  362 

21.  The  jury  mat  infer  malice  from  the  circumstanceb  of  th£ 

KiLUNGi  but  an  instruction  telling  them  that  they  may  infer 
malice  from  certain  acts  is  erroneous.    Ibid 362 

22.  Malice  is  necessarily  a  constituent  element  in  the  crime  of 

MURDER,  and  must  be  established  by  evidence  to  the  satisfaction 
of  the  jury  as  any  other  fact  necessary  to  make  out  the  oflfense, 
and  is  no  more  within  the  province  of  the  court  to  determine 
than  the  fact  of  death,  or  the  character  of  the  weapon  used  to 
inflict  it. 

See  in  opinion  a  full  discussion  of  this  question ;  also  a  statement 
and  discussion  of  the  authorities  relating  thereto.     Ibid 362 

23.  Openly  bearing  arms  should  be  presumed  to  be  for  a  lawful  pur- 

pose, as  that  right  is  guaranteed  by  the  constitution.    /6»gL...  362 

24.  Instructions  as  to  the  sanity  of  the  accused,  giving  him  the 

full  benefit  of  the  law  applicable  to  the  defense  of  insanity,  are 
copied  and  discussed  in  the  opinion  herein,  affirming  the  judgment 
of  conviction  on  defendant's  plea  of  insanity.  Brown  v.  Com- 
monwealth  ^  398 

26.  After  the  expiration  or  repeal  of  a  law  no  punishment  cak 
BE  INFLICTED  for  violations  of  that  law,  while  it  was  in  foroey 
unless  the  right  to  so  punish  is  provided  for  by  law.  Common- 
wealth V.  Cain 525 

26.  Offenses  denounced  by  the  charter  of  a  private  corpora- 

tion are  not  punishable  under  such  charter  after  its  termination. 
Ibid, 525 

27.  An  officer  of  the  Louisville  Gas  Company  can  not  be  pnr- 

ished  under  section  24  of  the  act  of  1838,  incorporating  the  com- 
pany, under  an  indictment,  for  embesKzling  the  funds  of  the  com- 
pany, found  after  the  expiration  of  said  act  of  incorporation. 

The  Louisville  Gas  Company's  charter  of  1838  expired  Jan- 
uary 1,  1869.  In  1878  an  officer  of  the  company  was  indicted 
under  section  24  of  the  act  of  1838  for  embezzling  the  funds  of 
the  company  in  1868.  The  judgment  of  the  circuit  court,  sus- 
taining a  demurrer  thereto,  and  dismissing  the  indictment,  is 
affirmed.    Ibid 525 

28.  A  public  penalty  may  be  imposed  for  violating  the  pbo> 

VISIONS  OF  THE  CHARTER  OF  A  PRIVATE  CORPORATION. 

Section  24  of  the  act  of  1838,  incorporating  the  Louisville  Gas 
Company,  providing  that  if  any  officer  of  the  company  should  be 
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guilty  of  appropriating  any  of  its  funds  to  his  own  use,  he  should 
be  punished,  by  confinement  in  the  jail  and  penitentiary  not  less 
than  five  nor  more  than  twenty  years  was  constitutional.  Ih.,  525 

29.  The  court  is  authorized  to  assume  on  demurrer  that  the 
offense  was  committed  at  the  time  charged  in  the  indictment, 
although  the  Ck>mmon wealth  would  not  be  confined,  in  the  in- 
troduction of  evidence  on  the  trial,  to  the  time  alleged.  76...  525 

80.  One  who  has  committed  a  homicide  may  be  indicted  and  tried 
for  murder,  at  the  election  of  the  prosecuting  officer,  or  he  may 
be  indicted  and  tried  for  killing,  by  willfully  striking,  eto.,  under 
section  2,  article  4,  chapter  29,  General  Statutes. 

Whether  he  is  indicted  and  tried  for  the  one  or  the  other  offense ^  the 
judgment  will  bar  a  second  prosecution.  Buckner  v.  Common- 
wealth   601 

31.  Under  an  indictment  for  murder  the  accused  mav  be  convicted 

of  any  degree  of  homicide,  as  fixed  by  the  common  law,  viz.  mur- 
der, voluntary  manslaughter,  or  involuntary  manslaughter;  but 
can  not  be  convicted  of  the  statutory  offense  of  killing  by  will- 
fully striking,  ete.,  as  defined  in  section  2,  article  4,  chapter  29, 
General  Statutes. 

Under  an  indictment  for  murder  the  trial  must  proceed  as  if  said 
statutory  offense  had  not  been  created.    Ihid. 601 

32.  If  the  accused  is  not  guilty  of  murder  or  voluntary  man- 

slaughter, he  may,  if  the  facts  warrant  it,  be  convicted,  under 
the  indictment  for  murder,  of  the  offense  of  involuntary  man- 
slaughter.    Ilnd, 601 

83.  Accused  may  be  guilty  of  involuntary  manslaughter  with- 

out being  guilty  of  the  statutory  offense  of  killing  by  willfully 
striking,  ete.     Ibid 601 

84.  But,  if  the  accused  is  guilty  of  the  statutory  offense  of  killing  by  will- 

fuUy  striking,  ete.,  he  is  also  guilty  of  involuntary  manslaughter, 
for  the  former  includes  every  element  of  the  latter.    Ilid 601 

35.  In  refusing  to  instruct  the  jury,  on  the  trial  under  the  indictment  for 

murder,  thai  they  must  acquit  if  they  found  the  accused  guilty  of 
the  statutory  offense  of  killing  by  willfully  striking,  ete.,  the  cir- 
cuit court  did  not  err  in  this  case.    Ibid 601 

36.  Malice  can  not  be  implied  from  any  state  of  facts.    It  is  a 

deduction  to  be  made  by  the  jury,  from  the  evidence  in  the  case, 
and  not  by  the  court.     Ibid 601 

37.  The  prisoner  must  be  present  when  the  jury  return  their 

VERDICT,  and,  if  he  desires  to  do  so,  he  has  a  right,  by  polling  the 
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jury,  to  demand,  fiice  to  face,  of  each  juror  whether  the  verdict  ia 
his  verdict,  and  to  object  to  it  unless  each  member  of  the  jury 
shall  answer  for  himself  that  the  verdict  is  his. 

The  prisoner  in  this  case  was  indicted  and  tried  for  murder; 
the  case  was  given  to  the  jury  about  sunset,  and  the  court  ad- 
journed for  the  day.  The  prisoner  was  placed  in  jail,  and  his 
counsel  retired  to  their  rooms  in  the  town.  After  dark  the  jury 
reported  to  the  judge  that  they  had  agreed  upon  a  verdict  The 
judge  went  to  the  court-room,  and,  without  causing  the  prisoner 
to  be  brought  in,  and  in  the  absence  of  his  counsel,  and  without 
notice  to  them,  the  verdict,  finding  the  prisoner  guilty  of  man- 
slaughter and  fixing  his  punishment  at  six  years  and  four  months 
confinement  in  the  penitentiary,  was  received  and  the  jury  dis- 
charged.  Beld,  that 

The  court  erbed  in  receivino  the  verdict  in  the  absence 
OF  the  prisoner,  and  for  this  error  the  judgment  of  conviction  is 
reversed.    Temple  v.  Commonwealth 769 

(See  also  Aider  and  Abettor^  Betting  and  Oamingy  Indictment^ 
InttructianB  in  Criminal  and  Penal  CaseSf  Lareeny,  and  Local  Op- 
tion.) 

CUSTOM— 

1.  Usage  becomes  a  part  of  a  contract  only  when  the  presump- 
tion arises,  from  all  the  circumstances  surrounding  the  parties,  that 
they  so  intended. 

If  the  parties,  expressly  or  by  implication,  exclude  the  usage, 
evidence  of  its  existence  is  not  admissible. 

A  usage  that  is  unreasonable  does  not  become  a  part  of  the 
contract. 

In  this  case  the  usage  relied  on  did  not  affect  the  written 
contract.    Castleman  v.  Southern  Mutual  Life  Ins.  Co 197 

DAMAGES— 

1.  The  city  of  Louisville  must  answer  in  damages  for  in jubieb 
caused  by  making  a  fill  across  a  natural  drain. 

In  constructing  a  street  without  making  a  tewer  or  culvert  the  city 
obstructed  the  passage  of  the  water,  caused  much  of  plaintifib' 
lot  to  be  covered  with  water,  destroyed  their  shrubbery  and  gar- 
den, and  injured  the  health  of  their  family. 

The  plaintiffs  are  entitled  to  recover  for  the  injury  to  their  hooae 
and  lot  caused  by  the  construction  of  the  fill,  and  while  no  reooy- 
ery  can  be  had  for  physicians'  bills  paid,  or  loss  of  time  on  the 
part  of  the  occupants  on  account  of  sickness  caused  by  the  stag- 
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nant  water,  still  these  facts  may  be  proved  with  a  view  of  show- 
ing the  extent  to  which  the  value  of  the  property  has  been 
lessened  by  reason  of  the  acts  complained  of.  Kemper  and  wife 
V.  City  of  Louisville 87 

2,  When  an  injunction  enjoining  a  judgment  is  dissolved,  and 
only  in  such  cases,  the  chancellor  is  empowered  by  the  Code  (sec. 
295)  immediately  to  ascertain  and  render  judgment  for  the  dam- 
ages. 

In  all  other  cases  the  remedy  is  on  the  injunction-bond.    Logs- 
den  V.  WUlis ; 183 

DECEDENTS'  ESTATE&- 

1.  PbOCEEDB  of  real  estate  sold  under  a  JUDGBiENT  RENDERED  IN 
A  SUIT  FOR  THE  SETTLEMENT  OF  A  DECEDENT'S  ESTATE,  as  between 

creditors  of  the  decedent,  are  regarded  as  legal  assets,  and  debts 
owing  by  the  decedent  as  executor,  administrator,  guardian,  or 
committee,  on  account  of  estate  committed  to  his  hands  by  a  court 
of  record,  are  entitled  to  priority  of  payment  out  of  the  proceeds 
of  real  estate  as  well  as  out  of  the  personal  estate.  Muldoon,  &c. 
V.  Crawford*s  adm'r,  &c 125 

2.  Liabilities  of  a  decedent  as  executor,  administrator,  guardian, 
or  committee  of  an  idiot  or  lunatic  are  to  be  paid  out  of  the  pro- 
ceeds of  real  estate  sold  under  an  order  of  the  chancellor,  in  a  suit 
brought  by  his  personal  representatives  for  the  settlement  of  his 
estate,  in  preference  to  other  liabilities  of  the  decedent.  Ibid,  125 

8.  Where  preference  is  given  to  a  debt  on  account  of  its 
CHARACTER,  it  does  not  lose  its  character  when  paid  by  a  surety, 
but  retains  in  his  hands  the  same  equitable  claim  to  priority  which 
it  had  before  it  was  paid.     Ibid 125 

4.  Appeal  from  the  judgment  of  a  county  court,  admitting  an 
administrator's  settlement  to  record,  is  not  authorized  or 
provided  for  by  statute.    Turner  v.  Johnson  County  Court...  411 

6.  Demand  of  personal  representative  is  not  necessary  when 
the  suit  was  commenced  before  the  death  of  the  debtor,  but  no 
judgment  can  be  rendered  until  the  affidavit  required  by  the  stat- 
ute is  made.    Buford's  adm'r,  &c.  v.  Guthrie 677 

(See  also  Demand^  Executors  and  Administrators.) 

DEEDS— 

1.  Whether  a  deed  has  been  properly  executed  by  a  married 
WOMAN  so  AS  TO  PASS  HER  TITLE  must  be  proved  by  the  record 
when  compared  with  the  requirements  of  the  statute.  (Barnett  v. 
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Shackleford,  6  J.  J.  Mar.  532 ;  Elliott  v.  Leasee  of  PeixBol,  Stc, 
1  Peters,  328.)    McCormack  v.  Woods,  Ac ^    78 

2.  A  CERTIFICATE  OF  ACKNOWLEDGMENT  BEFORE  A  DEPUTY  CLERK 

which  does  not  set  forth  the  facts,  including  the  indorsement  made 
on  the  deed  by  the  deputy,  is  not  binding  on  Si/etne  covert  grantor, 
and  does  not  pass  her  title.  (Sees.  22  and  23,  chap.  24,  Rev.  Stat.; 

Franklin  v.  Becker  and  wife,  11  Bush,  595.)    lUd 78 

8.  The  following  certification  did  not  pass  the  title  of  the 

MARRIED  WOMAN  IN  THIS  CASE,  tO  wit : 

"  1867,  February  5th.  Signed  and  acknowledged  by  John  C. 
McCormack  and  Angie  McCormack  his  wife,  and  right  of  inher- 
itance relinquished  by  her. 

"  W.  H.  Wherrett,  Clerk, 

"  By  R  D.  Kennedy,  Deputy: 

The  foregoing  was  indorsed  on  the  deed.    The  following 
recorded  with  and  indorsed  on  the  deed,  to  wit : 

"State  of  Kentucky,  Garrard  County,  sct  : 

"  I,  W.  H.  Wherrett,  Clerk  of  the  Garrard  County  Court,  do 
certify  that  the  foregoing  deed  from  John  C.  McCormack  and 
wife  to  G.  A.  Lackey  was  this  day  filed  in  my  oflSce  for  record, 
and  the  same  being  stamped  as  the  law  requires,  is,  with  this  cer- 
tificate thereon  indortied  and  this  certificate,  duly  recorded  Sep- 
tember 27, 1867.  "  W.  H.  Wherrett,  Clerk  Q,  C,  (7. 

"  By  Miller,  D,  C." 

4.  By  claiming  the  absolute  title  under  the  deed  the  grantor 

did  not  forfeit  the  life -estate  which  the  deed  vested  in  him  in 
this  case.     Ibid 78 

5.  The  deed  of  a  married  woman,  like  that  of  a  person  «tn  jurU,  is 

good  against  a  purchaser  for  a  valuable  consideration,  or  against 
creditors  from  its  date,  if  it  is  legally  lodged  for  record  within 
sixty  days  thereafter ;  and  if  not  legally  lodged  for  record  within 
that  time,  it  will  be  effectual  whenever  so  lodged,  and  from  tiie 
date  of  such  lodgment.  (Gen.  Stat.,  chap.  24,  sees.  10,  11,  14,  15, 
19,  21,  22,  23.)     Finley,  &c.  v.  Spratt  &  Co 225 

6.  Facts  appearing  on  a  public  record,  whether  of  judicial  pro- 

ceedings or  of  a  deed  or  other  writing  required  or  permitted  bj 
law  to  be  recorded  for  the  preservation  of  evidence  or  other  por- 
pose,  can  not  be  contradicted  by  parol  evidence.  (Prevrit  ▼. 
Graves,  5  J.  J.  Mar.  117;  Daniel  v.  Toney,  2  Met.  523;  Gain  v. 
Flynn,  4  Dana,  500.)    Harpending's  ex*rs  v.  Wylie,  Ac S80 

7.  Parol  evidence  can  not,  under  any  circumstances,  in  the  ab- 
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aence  of  fraud,  be  admitted  to  contradict  a  fact  expressly  stated  by 
the  clerk  in  his  certificate  of  acknowledgment  of  a  deed,  and  which, 
if  he  took  the  acknowledgment,  the  law  required  him  to  state. 

Whether  iection  17,  chapter  81,  General  StcUtUea,  applies  to  deeds 
or  mortgages  acknowledged  and  recorded  before  the  Cfeneral  Stat- 
utes took  effect  is  not  decided  in  this  case.    Ibid 380 

8.  A  DEED  SEGULABLY  EXECUTED  BY  A  MARRIED  WOBiAN  AND  RE- 
CORDED, together  with  a  certificate  of  acknowledgment,  valid  on 
its  face,  will  pass  her  title,  and,  in  the  absence  of  fraud,  is  not 
subject  to  be  impeached  by  parol  evidence. 

The  acknowledgment  of  a  mortgage  by  a  married  womanj  acknowl- 
edged before  a  deputy  clerk,  the  certificate  being  written  by  an- 
other deputy  and  signed  by  the  clerk,  as  if  the  acknowledgment 
had  been  taken  by  him,  was  unsuccessfully  attempted  to  be  as- 
sailed by  parol  evidence  in  this  case,  on  the  ground  that  the  mak- 
ing of  the  certificate  was  the  result  of  mistake  on  the  part  of  the 
clerk.    Ibid 380 

9.  The  clerk  op  a  court  acts  by  himself  or  by  his  deputy. 

The  certificate  of  a  clerk,  by  his  deputy,  is  as  effectual  as  if 
made  by  himself. 

Where  ofie  deputy  takes  an  acknowledgment  of  a  deed  or  other 
instrument  of  writing,  and  indorses  a  memorandum  thereof  on 
such  deed  or  instrument,  but  fails  to  write  out  and  sign  the  certifi- 
cate thereof y  the  clerk  or  another  deputy  may  write  and  sign  the  cer- 
tificate, setting  forth  in  such  certificate  the  facts,  including  the 
indorsement,  etc.,  as  provided  in  section  38,  chapter  24,  General 
Statutes. 

The  following  certificate  of  acknowledgment  and  record  of  a 
mortgage  executed  by  Priscilla  T.  Drye  and  W.  S.  Drye,  her  hus- 
band, on  her  land,  to  secure  the  payment  of  a  note  executed  by 
him,  was  effectual  as  to  her  homestead,  to  wit: 

State  of  Kentucky,  Lincoln  County,  Scrr : 

I,  J.  Blain,  clerk  of  the  Lincoln  County  Court,  certify  that 
the  foregoing  mortgage  from  W.  S.  Drye  and  wife  to  Green, 
Hocker  &  Co.,  was,  on  the  26th  day  of  February,  1877,  duly 
acknowledged  by  the  grantors  before  R.  W.  Bradley,  my  lawful 
deputy,  as  appears  by  his  indorsement  thereon  in  the  words  and 
figiires  following,  to  wit:  "Acknowledged  by  Priscilla  T.  Drye 
and  W.  S.  Drye,  her  husband,  before  me  in  Lincoln  County,  in 
dae  form  of  ikw,  this  February  26,  1877. 

"  J.  Blain,  Clerk  L,  C,  C. 

"  By  R.  W.  Bradley,  D.  (7. 


»» 
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And  this  day  lodged  in  my  office  for  record.  Whereupon  I  ad* 
mitted  the  same  with  this  certificate  to  record  in  my  office.  Wit- 
ness my  hand  this  27th  day  Feb.  1877.       J.  Blain,  C^k, 

By  £.  A.  Blain,  D.  (7. 

Drye,  &c.  v.  Cook&  Green's  trustee,  &c 459 

10.  When  the  wife  did  not  join  in  the  conveyance  in  the  body 
OF  THE  DEED,  but  only  signed  and  acknowledged  the  deed,  it  was 
insufficient  to  pass  her  dower  right.  (Prather  v.  McDowell,  8 
Bush,  46.) 

Such  a  defect  in  the  vendar^s  title  did  not  evidence  fraud  upon  his 

•     part  in  selling  and  conveying  the  land  to  his  vendee.    Buford's 

adm'r,  &c.  v.  Guthrie 677 

DEMAND— 

1.  Demand,  before  suit  against  an  agent  by  hib  principal^  is 

UNNECESSARY  where  the  agent  received  money  for  his  principal, 
under  a  contract  whereby  he  agreed  to  remit  on  or  before  the  last 
day  of  each  month  the  balance  due,  by  draft  or  otherwise,  as  di- 
rected.    Castleman  v.  Southern  Mutual  Life  Ins.  Co 197 

2.  A  DEMAND,  BY  A  PERSON  AUTHORIZED  TO  MAKE  IT,  must  be  averred 

and  proved  in  an  action  against  the  sheriff  and  his  sureties  on  his 
county-levy  bond.    Commonwealth  for,  &c.  v.  Williams,  &c  297 

8.  Demand  of  personal  representative  is  not  necesbary  when 
the  suit  was  commenced  before  the  death  of  the  debtor,  bat  no 
judgment  can  be  rendered  until  the  affidavit  required  by  the 
statute  is  made.    Buford's  adm'r,  &c.  v.  Guthrie ^  $77 

DEPOSITIONS— 

1.  Notice  to  take  depositions  at  the  same  time  the  advene  party  it 
taking  depositions,  in  the  same  case,  at  another  place,  ti  insic^ 
dent.  Nor  does  it  alter  the  case  that  the  party  might  have  ob> 
tained  permission  to  cross-examine,  and  thus  have  completed  the 
depositions  before  the  case  was  finally  submitted.  Collinsy  Ac  v. 
Richart,  &c 621 

DESCENT  AND  DISTRIBUTION.    (See  DecedeM  Edaim.) 

EASEMENTS— 

1.  An  easement  of  light  and  air  is  an  incorporeal  hereditament, 

and,  like  all  other  easements  upon  or  in  land,  is  an  interest  in  the 
land.   (Wash.onEas.  andServ.  3, 14,  240.)    Ray  v.  Sweeney^      1 

2.  Fifteen  years'  adverse  enjoyment  of  an  kasbmskt  nr  oa 
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EASEMENTS-(Continued. ) 

UPON  LA.KD  will  not  only  bar  an  action  to  depriye  the  person  so 
enjoying  of  the  right  to  the  easement,  but  will  enable  him  to  vin- 
dicate his  right  by  appropriate  action.    Ibid 1 

8.  The  statute  of  limitatioxs  keveb  begins  to  bun  until  a 

CAUSE  OF  action  HAS  ACCBUED  TO  THE  ADVEBSE  PABTT,  which 

he  has  omitted  to  enforce,  so  that  no  right  can  be  lost  or  acquired 
by  virtue  of  the  statute,  when  there  has  been  no  act  done  by  the 
one  for  which  the  law  gives  a  remedy,  by  action,  to  the  other. 
Ibid * 1 

4.  Ancient  lights. — ^The  doctrine  of  the  English  common  law,  in 
respect  to  ancient  lights,  is  not  and  never  was  in  force  in  this 
state. 

What  ia  mid  in  Manier  v,  Myer$j  (£v.,  4  B.  Man.  514,  in  refers 
ence  to  the  common-law  doctrine  of  ancient  lights,  is  mere  dictum. 
Ibid. 1 

6.  The  English  common  law  in  befebence  to  ancient  lights 
was  established  long  after  1607,  as  shown  in  the  opinion  herein. 

The  custom  of  London^  that  one  might  not  erect  a  new  house 
upon  a  vacant  lot  so  as  to  obscure  the  windows  of  an  ancient 
house,  as  shown  in  Calthrop's  Reports  (1661),  does  not  militate 
against  the  above  conclusion,  because  it  was  only  the  common 
law  of  a  general  nature,  which  was  adopted  in  Virginia  and  Ken- 
tucky. 

m 

The  doctrine  in  reference  to  ancient  lights,  established  in  the 
various  states,  and  the  decisions  of  the  courts  therein  in  refer- 
ence thereto,  are  stated  in  the  opinion  herein.    Ibid 1 

6.  By  the  sale  of  a  vacant  lot  in  a  town  ob  city  the  vendob 
does  not  pabt,  by  impucation,  with  the  bight  to  build  upon 
his  adjacent  vacant  lot  so  as  to  obstruct  windows  or  doors 
placed  by  his  vendee  in  a  house  erected  on  his  lot;  and  any  dam- 
age resulting  from  the  erection  of  buildings  on  the  vacant  lot 
by  the  vendor,  without  negligence  or  improper  conduct,  must  be 
borne  as  an  incident  to  the  ownership  of  adjacent  property. 

Ibid, 1 

(See  also  Boads  and  Passways.) 

ELECTIONS— 

1.  When  two  justices  constitute  pabt  of  the  boabd  to  oobtpabb 
the  polls— 

If  one  of  the  officers — county  judge,  clerk,  and  sheriff— com- 
posing the  board  to  compare  the  polls  is  a  candidate,  he  is  not 
entitled  to  a  voice  in  the  decision  of  his  own  case. 
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If  two  of  said  officers  can  not  act  from  any  cauae, "  their  plaoea 
shall  be  filled  by  two  justices''  residing  nearest  the  ooarthoiue. 
(Sec.  1,  art  5,  chap.  33,  Gen.  Stat.)    And — 

When  two  juttices  oonMuU  part  of  the  board,  they  are  author- 
ized to  perform  all  the  duties  that  would  have  devolved  on  it  if 
composed  of  the  county  judge,  clerk,  and  sheriff!    Commonwealth 

V.  Hoke  &  Yocum 663 

2.  When  the  vote  under  the  local-option  ttatute  is  agamst  selling,  the  board 
to  compare  the  polls  must  certify  that  fact  to  the  county  court 

But  when  the  vote  is  in  favor  of  selling,  there  is  no  necessity  for 
such  a  certificate.  When  the  vote  has  been  ordered  to  be  taken, 
the  absence  of  such  a  certificate,  as  to  that  vote,  is  sufficient  evi- 
dence that  the  vote  was  in  favor  of  selling.    Ibid. 668 

(See  also  Betting  and  Gaming.) 

EQUITABLE  ISSUES— 
1.  Transfer  of  equitable  issues  to  the  equity  docket,  eic 

When  both  legal  and  equitable  issues  are  formed  in  an  ordinary 
action,  the  court  should  transfer  the  equitable  issues  only  to  the 
equity  docket,  because,  if  the  equitable  defenses  fail,  the  paities 
are  entitled  to  the  verdict  of  a  jury  on  the  legal  issues. 

But  although  the  court  may  have  improperly  transferred  legal 
issues  with  an  equitable  issue,  yet,  if  the  court  properly  adjudges 
in  favor  of  the  equitable  defense,  and  that  is  a  full  defense  to  the 
action,  its  refusal  to  re-transfer  the  legal  issues  to  the  ordinary 
docket  is  not  error,  because  plaintiff's  action  has  been  defeated, 
and  there  is  nothing  to  try  at  law.    Wimmer  v.  Ficklin 193 

ESCAPED  PRISONER— 

1.  Oral  declarations  bt  the  circuit  judge,  in  reUtion  to  the 

flight  of  the  accused,  and  the  admission  of  evidence  in  reference 
thereto,  set  forth  in  the  opinion  of  the  court  herein,  did  not 
operate  to  the  prejudice  of  the  accused.  Kennedy  ▼.  Common- 
wealth  ^  340 

2.  To  rebut  the  inference  of  quilt  which  might  arise  fbom 

PROOF  OF  flight,  it  was  competent  for  the  accused  to  show  snch 
danger  as  could  not  have  been  readily,  efficiently,  and  with 
entire  safety,  provided  against  by  the  accused,  either  by  his  own 
act,  or  through  the  instrumentality  of  the  officers  of  the  law. 
But  it  was  not  competent  for  him  to  show  that  his  escape  was 
prompted  by  apprehensions  of  danger  to  his  health  from  the  con- 
dition of  the  jail  to  which  he  was  being  conducted  at  the  time  he 
made  his  escape.    Ibid ^ 340 
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ESTOPPEL— 

1.  Estoppel  by  ookdugt,  where  the  subject  of  the  bepbesen- 
TATioN  IS  THE  TITLE  TO  LAXD,  is  not  available  as  a  defense  in 
a  suit  at  law.  (Bigelow  on  Estoppel,  page  603.)  Wimmer  v. 
Ficklin 193 

2.  If  one  ha  VINO  title  to  land  INDUCBB  ANOTHEB  to  PUBCHASE  IT 

FBOM  ONE  WHO  HAS  NO  TITLE,  the  legal  owner  can  not  be  permit- 
ted afterward  to  assert  his  title  and  defeat  the  purchase. 

The  ovmer  of  land  9old  under  executvmy  having  induced  another 
to  purchase  it  from  one  who  was  the  purchaser  at  the  execution 
sale,  is  estopped  in  a  court  of  equity  from  asserting  his  title 
against  such  purchaser,  and  his  action  to  recover  the  land  was 
properly  transferred  to  equity  docket  and  dismissed.     Ibid.,,  193 

8.  The  wife  of  a  lunatic,  knowing  his  insanity,  is  estopped 
from  making  complaint  in  her  own  right  in  this  case — wherein  she 
joined  with  him  in  the  conveyance  of  eighty  acres  of  her  land  in 
part  payment  for  a  steamboat  purchased  by  him — by  concealing 
his  insanity  and  assisting  him  in  making  repairs  on  the  boat  and 
acquiescing  in  the  purchase,  until  the  boat  was  seized  for  the 
repairs,  etc.,  when  it  was  too  late  for  the  other  party  to  be  put  in 
statu  quo,  in  consequence  of  the  seizure  of  the  boat,  and  the 
insolvency  of  her  husband.    Busk  v.  Fenton 490 

4  The  assignee  of  a  warehouseman  is  not  estopped  from  deny- 
ing that  receipts,  issued  by  such  warehouseman,  passed  the  title 
to  the  property  named  therein  to  the  holders  thereof.  Ferguson 
T.  Northern  Bank  of  Kentucky 655 

EVIDENCE— 

1.  When  evidence  that  deceased  had  been  thbeatened,  etc.,  by 

A  third  person,  is  competent  in  behalf  of  the  accused. 

When  the  proof  is  conflicting  as  to  whether  the  defendant  or 
another  person  perpetrated  the  crime,  the  prisoner  has  the  same 
right  to  show  the  conduct,  acts,  and  motives  of  that  other  person 
that  the  Commonwealth  has  to  show  the  conduct,  acts,  and  mo- 
tives of  the  prisoner.   Morgan  v.  Commonwealth 106 

2.  Pboof  of  the  conduct  of  the  accused  afteb  the  indictment 

WAS  found  against  him,  that  he  had  forfeited  his  bail-bond  and 
had  eluded  arrest  from  1876  to  1877,  was  properly  rejected  when 
offered  by  the  Commonwealth  in  this  case.    Ibid 106 

8.  The  record  of  an  indictment  and  judgment  against  J,  for  obstructing  a 
street,  was  not  competent  evidence  on  the  trial  of  a  subsequent 
indictment  against  J  and  A  for  obstructing  the  same  street.  Clark, 
&c.  V.  Commonwealth 166 
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4.  Under  an  iNDicnfENT  fob  a  simple  assault  it  was  error  to  allow 
proof  of  a  battery.    Furnish  v.  GommoDwealth 180 

6.  An  impeaching  witnbbs  should  be  able  to  say  that  he  knows  the 
general  estimation  in  which  the  witness,  sought  to  be  impeached, 
is  held  among  those  who  know  him  or  among  whom  he  lives. 

A  witness  who  stated  that  he  was  acquainted  with  the  prose- 
cuting witness,  knew  her  neighbors,  and  knew  her  character  from 
rumor,  did  not  qualify  himself  to  testify  as  to  her  general  moral 
character,  or  as  to  her  character  for  truth.     Ibid IbO 

6.  Parol  evidence  is  iNAOMifisiBLE  to  vary  the  terms  of  a  writ- 
ten CONTRACT,  unless  there  is  an  allegation  of  fraud  or  mistake. 
Castleman  v.  Southern  Mutual  Life  Ins.  Co 197 

7.  A  REGISTER  KEPT  UNDER  THE  PROVISIONS  OF  THE  ACT  OF  1873,  pro- 

viding for  the  registration  of  bonds,  etc.,  issued  by  corporations, 
and  shown  to  be  such,  or  a  certified  copy  thereof,  is  competent 
evidence  to  show  who  was  the  original  holder,  as  well  as  the  num- 
ber and  date  of  the  bond.    Loving,  &c.  v.  Warren  County...  316 

8.  To   REBUT  THE   INFERENCE  OF  GUILT  WHICH   MIGHT  ARISE  FROM 

PROOF  OF  FLIGHT,  it  was  competent  for  the  accused  to  show  such 
danger  as  could  not  have  been  readily,  efficiently,  and  with  entire 
safety,  provided  against  by  the  accused,  either  by  his  own  act,  or 
through  the  instrumentality  of  the  officers  of  the  law.  Bat  it 
was  not  competent  for  him  to  show  that  his  escape  was  prompted 
by  apprehensions  of  dangere  to  his  health  from  the  condition  of 
the  jail  to  which  he  was  being  conducted  at  the  time  he  nuuie  his 

escape.    Kennedy  v.  Commonwealth 340 

9.  The  Court  of  Appeals  can  not  speculate  on  the  effect  of 
INCOMPETENT  EVIDENCE,  which  may  have  had  an  important  bear^ 
ing  upon  the  mind  of  the  jury.  It  is  enough  for  it  to  know  it 
was  wrong  and  may  have  operated  to  the  prejudice  of  the  appel- 
lant.   (Coppage  v.  Commonwealth,  3  Bush,  532.)    Ibid 340 

10.  Opinions  of  wrrNBasES  derived  from  observation  are  admisa- 

ble  in  evidence  when,  from  the  nature  of  the  subject  under  inves* 
tigation,  no  better  evidence  can  be  obtained.  (Hardy  v.  Morrill, 
66  N.  H.  232.)    Brown  v.  Commonwealth 398 

11.  Opinions  of  non-professional  witnbssbs  as  to  the  santtt  of 

THE  ACCUSED  may  be  admitted  as  evidence  by  the  court. 

But  the  court  muMt  be  wtufied,  before  admitting  meh  optmomM^  that 
the  witness  has  had  an  opportunity,  by  association  and  obserra- 
tion,  to  form  an  opinion  as  to  xhe  sanity  of  the  peraon  in  reference 
to  whom  he  is  to  speak  or  give  his  opinion.    Ibid, 396 
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12.  Ax  EXPERT  SHOULD  NOT  BE  ALLOWED  TO  EXPRESS  HIS  PROFES- 
SIONAL OPINION  as  to  the  sanity  of  the  accused  when  there  is  no 
hypothetical  case  or  agreed  facts  submitted  to  him,  or  from  the 
evidence  of  other  witnesses  where  he  did  not  hear  all  the  evi- 
dence of  the  other  witnesses.    Ibid 398 

13.  What  response  the  witness  was  expected  tq  make  must  be 
shown  in  the  record  before  the  Ck)urt  of  Appeals  can  decide 
whether  the  court  below  erred  or  not  in  refusing  to  allow  the 
question  to  be  answered.  (Tipper  v.  Commcm wealth,  1  Met.  6; 
Bowler  v.  Lane,  3  Met.  311 ;  Chrystal  v.  (Commonwealth,  9  Bush, 
669;  Nichols  v.  Commonwealth,  11  Bush,  575.)     Ibid 398 

14.   DiSCLARATIONS  OF  TESTATOR  ARE  NOT  ALONE  SUFFICIENT  to  prove 

the  duo  execution  or  the  contents  of  his  will.    Mercer's  adm'r 
V.  Mackin,  &c 434 

16.  Declarations  of  the  deceased  as  to  the  execution  or  con- 
tents OF  HIS  WILL  are  only  admissible  in  corroboration  of  other 
evidence,  and,  when  there  is  no  other  evidence,  as  to  the  execu- 
tion or  contents  of  his  supposed  will,  his  declarations  should  be 
rejected.    Ibid 431 

16.  Where  there  is  no  legal  evidence  that  such  a  will  ever 
existed,  as  that  sought  to  be  established,  there  can  be  no  evi- 
dence of  its  fraudulent  abstraction  or  suppression.    Ibid. 434 

17.    BlTRDEN   OF   PROOF   IN  ACTION  AGAINST  RAILROAD   COMPANY  for 

•damages  for  killing  plaintiff's  stock  is  upon  the  plaintiff  as  to  the 
killing,  and  upon  the  defendant  as  to  carelessness  and  negligence 
of  the  company  in  the  killing. 

On  the  issues  as  to  IdlUng  and  carelessness  and  negligence^  the 
plaintiff  has  no  right  to  introduce  any  evidence  as  to  the  careless- 
ness and  negligence  of  the  company  until  after  the  defendant 
lias  concluded  its  evidence  on  such  issue.  Kentucky  Central 
B.  R.  Co.  V.  Lebus 618 

18.  A  decree  based  upon  incompetent  evidence  is  not,  for  that 

reason  alone,  void.    Mann  v.  Martin,  adm'r,  &c 763 

(See  also  Public  Records,) 

EXCEPTIONS— 

1.  «*  Objection  and  exception  "  are  both  required  by  the  Civil 
OoDE  OF  1S77,  as  to  decisions  made  at  the  instance  of  the  adverse 
party. 

UnUss  an  objection  is  first  madcy  an  exception,  to  a  decision 
made  at  the  instance  of  the  adverse  party,  is  unavailing. 
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EXCEPTIONS— (Ck)ntinued.) 

The  rule  established  by  PosUm  v.  Smith's  ea^r,  8  Bwh^  589,  was 
changed  by  section  333  of  the  Civil  Code  of  1877.  Loving,  &c. 
V.  Warren  County 816 

2.  Objection  ob  exception  to  a  peremptory  iNSTRucnoN  is  not 

NECESSARY. 

A  peremptory  instruction  to  the  jury  to  find  for  the  defend- 
ant is  equivalent  to  a  judgment  for  the  defendant — in  efiect  a 
demurrer  to  the  evidence — a  decision  by  the  court  upon  the  law 
and  facts  that  no  recovery  could  be  had.  In  such  a  case  an 
objection  or  exception  is  not  necessary  to  enable  the  plaintiff  to 
complain  of  an  error  in  giving  the  peremptory  instruction. 
(Coffman  v.  Wilson,  2  Met.  542.)    lUi 316 

8.  Errors  not  subject  to  exceptions  in  the  lower  ooubt  can 
NOT  be  considered,  or  made  grounds  for  reversal  in  the  Court 
of  Appeals.  (Crim.  Code,  sees,  280,  281,  340;  Terrell  v.  Com- 
monwealth, 13  Bush,  246.)    Kennedy  v.  Commonwealth 340 

4.  Irregularities  in  summoning  petit  jurors  —  on  account  of 

the  manner  in  which,  or  the  persons  by  whom,  they  were  sum- 
moned—  are  waived  by  failure  to  object  until  after  yeidict. 
Ibui 340 

5.  Objections  to  juror,  because  he  was  an  alien,  or  because  he  had 

expressed  the  opinion  that  the  accused  was  guilty,  being  made 
for  the  first  time  in  the  motion  for  a  new  trial,  if  the  court  erred 
in  overruling  the  motion,  such  error  was  not  subject  to  excep- 
tion, and  therefore  is  no  ground  for  reversal.  (Crim.  Code, 
sees.  281,  282,  340;  Terrell  v.  Commonwealth,  13  Bush,  246.) 
lUd 340 

6.  Objections  made  privately  to  the  judge,  by  counsel  for  the 

accused,  to  statements,  made  by  the  prosecuting  attorney  in  argu- 
ment before  the  jury,  aa  to  the  law  of  manslaughter,  do  not 
preserve  any  question  for  the  Court  of  Appeals.  Farris  y.  Com- 
monwealth   362 

7.  Objection  that  there  was  no  arraignment  is  unavailing,  the 

bill  of  evidence  showing  that  the  accused  waived  an  arraignment 
and  pleaded  not  guilty.    Ibid 362 

8.  Objection  first  made  in  motion  and  grounds  for  new  trlal, 

as  to  alleged  errors  committed  during  the  progress  of  the  trial, 
can  not  be  considered  by  the  Court  of  Appe-als.  Brown  ▼.  Com- 
monwealth    3d8 

(See  also  Appeals  and  Practice  in  Court  of  Appeals.) 
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EXECUTION  AND  EXECUTION  SALES— 

1.  Sale  of  land  held  in  trust,  under  an  execution  against  the 

trustee,  passes  no  title  to  the  purchaser  as  against  the  bene- 
ficiaries.   Booker,  &c,  y.  Carlile,  &c 154 

2.  A  SALE  UNDER  A  VOID  JUDGMENT  passes  uo  title  to  the  purchaser. 

Grigsby,  Ac.  v.  Barr,  Ac 830 

8.  When  an  execution  is  levied  and  staid,  the  officer  making 
the  levy  is  entitled  to  one  half  the  commission  he  would  have 
been  entitled  to,  if  he  had  sold  the  property  and  collected  the 
money. 

The  execution  in  this  case  was  for  $6,128.70  and  interest  and 
costs.  The  property  levied  on  was  worth  $800.  Half  commis- 
sion is  allowed  on  the  $800.     Lipstine  v.  Campbell 417 

i.  Corn  standing  on  the  wife's  land,  held  as  general  estate, 
is  subject  to  levy  and  sale  under  an  execution  against  her  hus- 
band. 

Com  18  treated  cu  penonalty  by  the  statute,  and  its  sale  is  pro- 
hibited until  after  the  first  of  October,  so  as  to  give  it  time  to 
mature.    Moreland,  &c.  v.  Myall,  &c 474 

6.  Purchaser's  title  under  an  execution  sale — general  rule. 

Where  the  officer  in  whose  hands  the  execution  is  placed  can 

justify  his  acts  under  it,  the  purchaser  of  the  property,  sold  by 

virtue  of  the  execution,  will  acquire  a  valid  title  as  against  the 

execution  defendant.    Yocum  v.  Foreman 494 

6.  Reversal  of  a  JUDGSfENT  or  decree,  under  which  a  sale  is 

MADE,  does  not  affect  the  title  acquired  by  the  purchaser  at  the 
sale.    The  reversal  is  no  ground  for  quashing  the  sale. 

Thi8  rule  applies  when  the  purchaser  is  plmntiff  in  the  reversed 
judgment  the  same  as  if  he  were  a  stranger.  (Parker's  heirs  v. 
Anderson's  heirs,  &c.,  5  Mon.  445;  Amos,  &c.  v.  Stockton,  5  J.  J. 
Mar.  638 ;  Clark's  heirs  v.  Farrow,  Ac,  10  B.  Mon.  446 ;  Benning- 
field,  &c.  V.  Reed,  &c.,  8  B.  Mod.  102;  Gossom  v.  Donaldson,  18 
B.  Mon.  230.)    Ibid 494 

7.  The  chancellor,  or  court  rendering  the  judgment  of  sale, 

becomes  the  vendor  of  the  property,  and  the  commissioner 
or  sheriff  is  but  the  agent  of  the  chancellor  or  court. 

When  a  commissioner's  sale  is  confirmed  the  chancellor  loses  all 
power  over  it  except  during  the  term  at  which  the  order  of  con- 
firmation Is  made,  and  the  only  remedy  is  by  appeal  from  that 
order.    Ibid 494 

(See  also  Judicial  Sales,) 

Vol.  XIV.— 54 
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EXECUTORS  AND  ADMINISTRATORS— 

1.  Liabilities  of  decedent  as  executor,  administrator,  guardian, 

or  committee  of  an  idiot  or  lunatic  are  to  be  paid  out  of  the  pro- 
ceeds of  real  estate  sold  under  an  order  of  the  chancellor,  in  a 
suit  brought  by  his  personal  representatives  for  the  settlement  of 
his  estate,  in  preference  to  other  liabilities  of  the  decedent.  Mul- 
doon,  &c.  V.  Crawford's  adm'r,  Ac. 125 

2.  Proceeds  of  real  estate  bold  under  a  judgment  rendered 

in  a  suit  for  the  setrlement  of  a  decedent's  estate,  as 
between  creditors  of  the  decedent,  are  ^^garded  as  le^cU  as$d$y  and 
debts  owing  by  the  decedent  as  executor,  administrator,  guardian, 
or  committee,  on  account  of  estate  committed  to  his  hands  by 
a  court  of  record  are  entitled  to  priprity  of  payment  out  of  the 
proceeds  of  real  estate  as  well  as  out  of  personal  estate.  Ibid,  125 
8.  Where  preference  is  given  to  a  debt  on  account  of  its 
CHARACTER,  it  does  not  lose  its  character  when  paid  by  a  surety, 
but  retains  in  his  hands  the  same  equitable  claim  to  priority 
which  it  had  before  it  was  paid.    Ibid 125 

4.  Sureties  in  a  decedent's  bond  as  executor,  administrator,  guard- 
ian, or  committee,  who,  after  his  death,  have  been  compelled  to 
discharge  his  liability  thereon,  have  a  right  to  be  substituted  to 
the  preference,  to  which  those  to  whom  they  have  made  payment 
were  entitled.    Ibid, 125 

6.  Appeal  from  the  judgment  of  a  county  court,  admitting  an 
administrator's  settlement  to  record,  is  not  authorized  or 
provided  for  by  statute. 

Judgment  of  the  circuit  court,  dismissing  such  an  appeal 
for  want  of  jurisdiction,  is  affirmed.  Turner ^v.  Johnson  Countj 
CJourt 411 

FACTOR&- 

1.  It  is  the  legal  duty  of  a  commission  merchant  or  broker  to 

SELL  AND  BUY  FOR,  and  uot  to  or  from,  his  principal. 

Be  is  an  agent y  and  when  directed  to  buy  or  sell  for  account  of 
his  principal,  his  duty  is  to  buy  from  or  to  sell  to  third  peisons. 
Butcher's  Sons  v.  Krauth,  Ferguson  &  Co 718 

2.  A  purchaser  of  goods  for  future  DELIVERY,  throogh  a  com- 

mission merchant,  by  depositing  a  margin,  who  orders  a  resale 
before  the  contract  time  for  delivery,  is  liable  for  all  loflses  there- 
by sustained.    Sawyer,  Wallace  &  Co.  v.  Taggart 727 

FARO-BANKS— 
1.  The  SETTER  UP  OF  A  FARO-BANK  cau  not  invoke  the  protection  of 
the  statute  made  to  protect  others  against  him  and  his  bank. 
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FARO-BANK&-(Continued.) 

If  one  who  aets  up,  or  is  inUrtMUd  in  setting  up,  a  farO'banh^  loees 
money  to  those  who  bet  against  the  bank,  he  can  not  recover  it 
back.    Brown  v.  Thompeou 538 

FEE&— (See  Attorney' $  Fees,) 

FRAUDS  AND  PERJURIES,  STATUTE  OF— 
1.  An  agreement  between  A  and  B,  that  B  shall  pay  to  C  a 
DEBT  OWING  BY  A,  IS  not  within  the  statute  of  frauds. 

The  statute  of  frauds  applies  to  promises  made  to  the  person  to 
whom  another  is  already  indd>tedf  or  is  to  become  responsible,  and 
not  to  promises  made  to  the  debtor.    Williams  v.  Rogers. 776 

GAMING.    (See  BeUing  and  Gaming.) 

GRAND  JURY— 
1.  Gband  jubymen  are  reqitired  to  be  citizens  and  housekeepers 
of  the  county,  and  over  the  age  of  twenty-one  years.    (Art.  1, 
chap.  62,  Gen.  Stat.) 

The  failure  of  any  member  of  the  grand  jury  to  possess  each 
of  the  qualifications,  prescribed  by  the  statute,  renders  indict- 
ments found  by  such  jury  subject  to  be  set  aside  as  for  a  substan- 
tial error  in  the  formation  of  the  grand  jury.  (Commonwealth 
V.  Smith,  10  Bush,  477;  sees.  157,  158,  Grim.  Code.)  Raganthall 
v.  Commonwealth 457 

2.    A  GRAND  JURYBCAN  IS  A  COMPETENT  WITNESS  On  a  motiou  tO  Set 

aside  an  indictment  to  prove  that  he  was  not  a  citizen  of  this  state 
or  of  the  United  States  at  the  time  he  composed  a  part  of  the 
grand  jury  that  found  the  indictment.  But  such  a  motion  must 
be  made  before  pleading  to  the  indictment.    Ibid 457 

GUARDIAN  AND  WARD— 

1.  The  marriage  of  a  female  guardian  does  not  dissolve  the  rela- 
tion of  guardian  and  ward. 

While  marriage  of  a  female  guardian  may  be  sufficient  cause 
for  her  removal,  in  the  absence  of  any  consent  by  her  husband 
that  she  should  remain  guardian,  it  does  not  dissolve  the  relation 

of  guardian  and  ward.    Cotton's  guardian,  &c.  v.  Wolf. 238 

2.  A  female  guardian — who  abandoned  her  right  to  the  custody 
of  her  wards  and  their  estate,  under  the  belief  that  her  marriage 
had  extinguished  her  right — ^and  her  sureties  remained  responsible 
for  the  estate  then  in  her  hands,  and  for  all  other  moneys,  choses 
in  action,  and  other  estate,  that  should  have  been  collected  or 
taken  control  of,  by  her,  as  guardian  after  that  time.    Ibid,.,  238 
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GUARDIAN  AND  WARD— (Continued.) 

8.  Thebe  cax  not  be  two  lawful  guardians  of  the  same  wabd 
AT  THE  SAME  TIME  in  this  State,  as  in  this  case,  one  appointed  by 
the  Woodford  County  Court  in  1863,  the  other  appointed  by  the 
Jefferaon  County  Court  in  1868.    Ibid 238 

4.  The  appoixtmext  of  a  second  guardian  for  the  same  ward 
IS  VOID,  although  the  second  appointment  was  made  under  the 
belief,  of  both  the  first  and  second,  that  the  right  of  the  first,  aa 
such,  had  been  extinguished  by  her  marriage ;  and  the  bond  of 
such  second  guardian  is  not  a  good  statutory  bond,  but  it  is  a  good 
common  law  obligation.    Ibid 238 

6.  The  bond  of  a  second  guardian,  of  the  same  ward,  whose 
appointment  was  void,  is  good  as  a  common-law  bond  against 
such  second  guardian  and  his  surety.    Ibid 238 

6.  The  surety  in  a  guardian's  bond,  whose  appointbient  was 
VOID,  is  liable  for  all  moneys,  choses  in  action,  and  other  estate, 
which  came  into  the  hands  of  such  guardian  by  reason  of  such 
void  appointment;  but  such  surety  is  not  liable  for  money  ob- 
tained by  his  principal  from  the  rightful  guardian  before  such 
void  appointment  was  made.    Ibid 238 

HOMESTEAD  EXEMPTION— 

1.  When  a  homestead  is  set  apart  and  the  balance  of  the 

LAND  is  sold,  Under  a  judgment  enforcing  a  mortgage  executed 
by  the  husband  alone  on  the  entire  tract  of  land,  the  mortgagee's 
lien  is  exhausted.    Lear,  &c.  v.  Totten,  Ac 101 

2.  The  owner  of  a  homestead  may  sell  it  in  fee-simple,  and 

with  the  proceeds  purchase  another  homestead. 

But  if  he  fails  to  so  invest  or  should  invest  such  proceeds  in 
other  property  not  exempt  from  execution,  such  proceeds  or  other 

property  would  be  liable  for  his  debts.    Ibid, 101 

8.  The  homestead  after  the  death  of  the  husband  pajaaes  to  his 
widow  and  children,  with  the  right  on  the  part  of  the  widow  to 
its  benefits  so  long  as  she  occupies  it,  and  the  right  of  the  chil- 
dren to  a  joint  occupancy  with  her  until  the  youngest  unmarried 
child  arrives  at  age.    Ibid '. 101 

4.  After  the  death  of  the  husband,  the  homesttead  may  be 
SOLD,  if  necessary  to  pay  his  debts,  subject  to  the  right  of  occa- 
pancy  of  the  widow  and  children. 

But  during  the  life  of  the  husband  it  can  not  be  subjected  by  a 
creditor,  unless  a  lien  is  created  upon  it  in  the  manner  provided 
by  statute,  or  when  it  ceases  to  be  a  homestead  by  his  abandoning 
the  premises.    Ibid. .« 101 
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HOMESTEAD  EXEMPTION— (Continued.) 

6.  Whetheb  a  mortoaqee  has  a  lien  or  not  on  the  homestead, 
when  the  husband  alone  executes  a  mortgage  on  the  entire  tract 
of  land,  and  thereafter  abandons  his  homestead,  is  not  decided  in 
this  case.    Ibid. 101 

6.  A  mortgage  on  a  homestead  has  no  validitt,  unless  executed 

as  provided  by  section  13,  article  13,  chapter  38,  (General  Statutes. 
Ibid. 101 

7.  Homestead  right  is  not  forfeited  where  there  has  been  an  occu- 

pancy and  a  removal,  temporarily,  with  an  intention  to  return  and 
make  the  premises  a  home.    Hansford  v.  Holdam 210 

8.  But  where  there  has  never  been  an  actual  residence  and  me  of  the  prop- 

erty 08  a  home,  the  mere  intention  to  so  occupy  it  at  some  future 
time  will  not  be  sufficient  to  protect  the  homestead. 

In  this  case  H  sold  a  part  of  his  farm,  including  his  dwelling- 
house,  removed  to  and  occupied  a  rented  place  about  two  miles 
distant,  while  he  was  erecting  a  dwelling-house  on  the  unsold  part, 
and  a  few  weeks  before  it  was  completed,  and  before  removing  to 
it,  executed  a  mortgage  on  the  land,  in  which  his  wife  did  not 
join.  It  is  held  that  H  is  not  entitled  to  a  homestead  as  against 
the  mortgagee.    Ibid 210 

9.  The  homestead  exemption  right  embraces  two  adjoining 

tracts  of  land,  when  the  dwelling-house  of  the  debtor  is  situ- 
ated on  one  of  them  and  the  fee-simple  value  of  both  does  not 
exceed  $1,000. 

If  the  homestead  right  embraces  land  in  which  the  debtor  holds  a 
life-estate  the  fee-simple  value  is  estimated  in  setting  the  same 
apart.    Franks  v.  Lucas 395 

10.  If  the  owner  of  a  homestead  right,  embracing  two  tracts 

of  land,  executes  a  mortgage  on  that  tract  on  which  his 
DWELLING-HOUSE  IS  SITUATED,  he  does  not  thereby  waive  his 
homestead  right  in  the  other,  and  the  latter  can  not  be  subjected 
by  a  creditor  while  the  debtor  occupies  the  former  as  his  home- 
stead.   Ibid 395 

11.  When  the  right  to  a  homestead  is  waived  by  a  mortgage, 

such  waiver  does  not  inure  to  the  benefit  of  all  the  creditors  of 
the  debtor.    McTaggert  v.  Smith,  Auditor,  &c 414 

12.  When  a  mortgaged  homestead  has  been  sold  for  more 

THAN  sufficient  TO  PAY  THE  DEBT,  the  chancellor  should  de- 
liver the  balance  of  the  proceeds,  after  paying  the  debt,  to  the 
extent  of  $1,000  to  the  debtor,  to  purchase  another  homestead,  or 
should  invest  the  same,  in  case  of  his  death,  in  a  homestead  for 
his  widow  and  children.    Ibid 414 
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HOMESTEAD  EXEMPTION— (Continued.) 

13.  At  the  death  of  the  husband  all  his  right  to  the  home- 
stead PASSES  TO  HIS  WIDOW  and  children  occupying  the  same. 
Ibid. 414 

14.  A  widow's  right  to  a  homestead  out  of  THE  PROCEEDS  OF  HER 

husband's  REAL  ESTATE  CEU  not  be  reached  by  her  own  creditors, 
but  such  homestead  may  be  sold,  subject  to  the  widow's  oa:u- 
pancy  and  that  of  the  infant  unmarried  children,  if  necessary  to 
pay  the  debts  of  the  husband.    Ibid. 414 

15.  A  MORTGAGE  ON  THE  WIFE'S  LAND  TO  SECURE  HER  OWN  OR  HER 

husband's  debt,  executed  and  acknowledged  by  her  and  her  hu&- 
band,  and  recorded  as  provided  by  law,  is  effectual  as  to  her  and 
her  land  and  her  homestead  right  therein.  Drye,  &c.  v.  Ck)ok  & 
Green's  trustee,  &c 459 

16.  Homestead  in  land,  held  under  title-bond,  is  not  waived  by 

a  mortgage  in  which  the  wife  did  not  join.  Griffin  v.  Proctor's 
adm'r. - 671 

17.  Siuih  a  homestead  can  not  be  subjected  to  the  payment  of  a  debt  created 

after  the  purchase  of  the  land,  but  before  it  was  paid  for,  or  con- 
veyed to  the  purchaner.    Ibid 571 

18.  The  right  to  a  homestead  exemption  is  purely  statutory,  and  if 

not  found  in  the  letter  and  spirit  of  the  law,  it  can  not  be  raised 
by  implication,  through  the  rule  of  liberal  construction  which  is 
applied  to  &cilitate  the  object  of  the  statute  where  the  subjects 
of  its  bounty  are  made  manifest.  Little's  guardian  ▼.  Wood- 
ward, &c 5^-0 

19.  The  husband  took  no  homestead  interest  in  the  land  of  his 

DECEASED  WIFE  Under  the  homestead  act  of  1866,  and,  at  bU 
de&th,  no  homestead  right  therein  survived  to  his  and  her  infant 
children.     Ibid &85 

20.  But  the  homestead  right  of  a  deceased  wife  is  secured  to  her  hnf^MOid 

and  unmarried  infant  children,  by  section  15,  article  13,  chapter 
38,  General  Statutes.     Ibid. 585 

21.   A  HOMESTEAD  DERIVED  THROUGH  A  DECEASED  HUSBAND  can  not  be 

forfeited  as  against  the  children  by  abandonment  or  oeaaaUon  of 
occupancy. 

Bui  the  homestead  of  the  husband  and  children  derived  tknm^  a 
deceased  wife  may  be  lost  by  alienation  or  abandonment,  as  migfal 
be  done  by  the  husband  of  his  own  homestead  during  the  life  of 
the  wife.  '  Ibid. ^ 585 
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HUSBAND  AND  WIFE— 

1.  The  deed  of  a  married  woman,  like  that  of  a  person  mi  juriSy 

is  good  against  a  purchaser  for  a  valuable  consideration,  or  against 
creditors  from  its  date,  if  it  is  legally  lodged  for  record  within 
sixty  days  thereafter;  and  if  not  legally  lodged  for  record  within 
that  time,  it  will  be  effectual  whenever  so  lodged,  and  from  the 
date  of  such  lodgment.  (General  Statutes,  chap.  24,  sec.  10, 11, 
14,  15,  19,  21,  22,  23.)    Finley,  &c.  v.  Spratt  &  Co 226 

2.  The  mortgage  of  a  married  woman,  like  that  of  one  mi  jurist 

is  good  when  legally  lodged  for  record. 

The  mortgage  of  a  married  woman  is  enforced  in  this  case, 
although  not  lodged  for  record  for  more  than  a  year  after  it  was 
acknowledged.    Ibid 225 

8.  The  marriage  of  a  female  guardian  does  not  dissolve  the  relap 
tiou  of  guardian  and  ward. 

While  marriage  of  a  female  guardian  may  be  sufficient  cause 
for  her  removal,  in  the  absence  of  any  consent  by  her  husband 
that  she  should  remain  guardian,  it  does  not  dissolve  the  relation 
of  guardian  and  ward.    Cotton's  guardian,  &c.  v.  Wolf 238 

4.  A  DEED  REGULARLY  EXECUTED  BY  A  MARRIED  WOMAN  AND  BJEr 

corded,  together  with  a  certificate  of  acknowledgment,  valid  on 
its  face,  will  pass  her  title,  and,  in  the  absence  of  fraud,  is  not 
subject  to  be  impeached  by  parol  evidence.  Harpending's  ex'rs 
V.  Wylie,  &c 380 

5.  Corn  standing  on  the  wife's  land,  held  as  general  estate, 

is  subject  to  levy  and  sale  under  an  execution  against  her  hus- 
band.   Moreland,  &c.  v.  Myall,  Ac 474 

6.  The  products  of  the  wife's  land,  held  as  general  estate, 

can  not  be  vested  in  her,  or  converted  into  her  separate  estate,  by 
the  conduct  or  parol  agreement  of  her  husband,  while  they  both 
live  on  the  land.  In  such  a  case,  the  possession  of  the  products 
would  be  presumptively  in  the  husband.    Ibid. 474 

7.  The  statute  exempting  the  rents  of  the  wife's  land  from 

HER  husband's  DEBTS  does  not  change  the  rule  of  the  common 
law,  that  all  personal  property  belonging  to  the  wife  at  her  mar- 
riage, or  acquired  by  her  afterward,  belongs  to  the  husband  by 
reason  of  the  marital  relation,  unless  such  property  is  the  sep- 
arate estate  of  the  wife.     Ibid 474 

8.  Annual  crops  of  grain  planted  or  sowed,  to  be  in  due  season  severed 

from  the  soil,  are  not  and  never  have  been  considered  as  real 
property.    Ibid, 474 

9.  A   POST -nuptial    contract    BETWEEN    HUSBAND    AND    WIFE, 
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HUSBAND  AND  WIFE— (Continued.) 

whereby  she  put  her  money  in  his  hands  to  be  Tested  by  him  in 
a  house  and  lot  to  be  conveyed  to  her,  would  be  enforeibU  as  be- 
tween the  husband  and  wife ;  but  after  the  husband  has  invested 
the  money  and  caused  the  house  and  lot  to  be  conveyed  to  him- 
self, and  becoming  embarrassed  has  made  an  assignment  and 
conveyed  the  house  and  lot  to  his  assignee  for  the  benefit  of  bis 
creditors,  such  contract  between  himself  and  wife  will  not  be  enr 
forced  in  favor  of  the  wife  in  preference  to  creditors.  (Pryor, 
Ac.  V.  Smith,  Ac,  4  Bush,  379 ;  Whitesides  v.  Dorris  and  wife,  7 
Dana,  108 ;  Martin  v.  Trigg,  8  B.  Mon.  529 ;  Latimer  v.  Glenn, 
2  Bush,  543;  Watson  v.  Robertson,  4  Bush,  39;  Maraman  v. 
Maraman,  4  Met  90.)    Darnaby  v.  Damaby's  assignee 485 

10.  The  wife  op  a  lunatic,  knowing  hib  insanity,  is  estopped 

from  making  complaint  in  her  own  right  in  this  case — wherein  she 
joined  with  him  in  the  conveyance  of  eighty  acres  of  her  land  in 
part  payment  for  a  steamboat  purchased  by  him — ^by  concealing 
his  insanity  and  assisting  him  in  making  repairs  on  the  boat  and 
acquiescing  in  the  purchase,  until  the  boat  was  seized  for  the 
repairs,  etc.,  when  it  was  too  late  for  the  other  party  to  be  put  in 
statu  quo,  in  consequence  of  the  seizure  of  the  boat,  and  the  in- 
solvencyof  her  husband.    Busk  v.  Fenton 490 

11.  Covertftre  will  not  be  permitted  to  be  invoked  and  used  as  a  cloak  to 

fraud.  (Davis  v.  Tingle,  8  B.  Mon.  542 ;  Bailey  v.  Bamberger, 
II  B.  Mon.  115;  Wright  v.  Arnold,  14  B,  Mon.  643;  Connolly, 
&c.  V.  Branstler,  3  Bush,  702.)    Ibid 490 

12.  A  MARRIED  WOMAN  EMPOWERED  TO  CONTRACT,  KFC.,  AS  A  FEME 

SOLE,  is  bound  upon  any  contract  she  may  make  under  the  power, 
and  is  subject  to  all  the  remedies  to  which  she  would  have  been 
subject  if  unmarried.    Hart  v.  Grigsby 642 

12.  A  married  woman  empowered  to  oontraetj  etc,,  ag  a  fane  eole^  as  pro- 
vided for  in  the  act  of  February  14,  1866  (Myers's  8upp.  728), 
may  bind  herself  as  the  surety  of  a  third  person.    Ibid 542 

14.  A  judgment  empowering  a  married  woman  to  contract^  etc,,  a»  a  feme 

eokf  rendered  by  a  court  of  chancery  jurisdiction,  when  attacked 
collaterally,  will  not  be  held  to  be  void  because  the  record  fails 
to  show  by  averment  or  proof  that  the  petitioners  were  residents 
of  the  county  in  which  the  proceedings  were  had  (Jacob's  adm'r 
v.  L.  &  N.  B.  R.  Co.,  10  Bush,  267;  Newcomb  v.  Newcomb,  18 
Bush,  544),  or  because  the  affidavit  proving  the  publication  of 
the  notice  was  defective.     Ibid 542 

15.  A  MARRIED  WOMAN  EMPOWERED  TO  CONTRACT,  ETC.,  AS  A 
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SOLE  may  employ  her  husband  to  act  as  her  agent.  Dunn's 
ex'rs  V.  Shearer 674 

16.  A    JUDGlfENT    EMPOWERING    A    MABRIED  WOMAN    TO    CONTRACT, 

ETC.,  AS  A  FEBiE  SOLE,  although  erroneous,  is  not  void,  because 
there  is  no  order  of  court  designating  the  newspaper  in  which 
the  notice  of  the  application  should  be  published,  or  because  the 
evidence  of  the  fact  of  publication  is  not  such  as  is  required  by 

the  statute.    Mann  v.  Martin,  adm'r,  Ac 763 

17.  Jurisdiction  in  proceedings  to  empower  a  married  woman  to 
CONTRACT,  ETC.,  AS  A  FEME  SOLE  depends  upou  the  fact  of  publi- 
cation rather  than  the  manner  of  proving  it. 

The  act  of  the  court  in  basing  the  decree  upon  the  publication  as 
madey  although  erroneous,  is  conclusive  of  the  question  of  juris- 
diction,   and,    although    erroneous,   the     decree    is   not    void. 

Ibid 763 

(See  also  Homestead  Exemption,) 

IDIOTS  AND  LUNATICS.    (See  Lunatics,) 
INDICTMENT— 

1.   "A  STATEMENT  OF  THE  ACTS  CONSTITUTING  THE  OFFENSE,"  etC. 

This  provision  of  section  122  of  the  Criminal  Code  applies  to 
every  indictable  offense.    Commonwealth  v.  Riley 44 

2.  An  indictment  "for  keeping  a  tippling-house"  m  held  to  be 
sufficient,  (Morrison  v.  Commonwealth,  7  Dana,  218 ;  Common- 
wealth V.  Turner,  4  B.  Mon.  4;  Same  v.  Allen,  15  B.  Mon.  1; 
Same  v.  Harvey,  16  B.  Mon.  1.) 

In  passing  upon  the  sufficiency  of  such  an  indictmeQt  in  this 
case  the  court  say,  "By  the  foregoing  adjudications  it  will  be 
seen  that  this  court  has  repeatedly  held,  both  before  and  since 
the  adoption  of  the  Criminal  Code,  the  mere  charge  that  the  de- 
fendant had,  before  the  finding  of  the  indictment  against  him, 
been  guilty  of  keeping  a  tippling-house,  was  a  sufficient  definition 
of  the  offense  charged,  and  a  sufficient  statement  of  the  acts  con- 
stituting such  offense,  and  we  feel  constrained  to  adhere  to  the 
rule  as  settled  by  these  adjudications  of  this  court,  together  with 
others  not  referred  to  in  this  opinion."     Ibid 44 

8-  An  indictment  against  a  merchant  for  selling  spirituous 
LIQUORS  WITHOUT  A  LICENSE  must  contain  a  statement  of  the 
acts  constituting  the  offense.    Wilson  v.  Commonwealth 159 

4.  The  general  charge  that  a  merchant  has  sold  whisky,  etc.,  without 
stating  to  whom  the  sale  was  made,  is  too  general. 

An  indictment  charging  that  "  E.  K.  Wilson,  on  the  18th  day 
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INDICTMENT— (Continued.) 

of  January,  1878,  in  McCracken  County,  did  unlawhilly,  he  be- 
ing a  merchant  in  Paducah,  Ky.,  sell  spirituous  liquors,  vix. 
whisky,  brandy,  and  gin,  at  his  store,  in  said  city,  without  hav- 
ing obtained  a  license  to  sell  such  spirituous  liquors,"  is  too  gen- 
eral, and  is  held  to  be  insufficient.    Ibid 1G9 

5.  An  indictment  under  the  LOCAix>pnoN  law  should  be  drawn 

as  indicated  in  the  opinion  in  this  case.  Young  v.  Common- 
wealth   161 

6.  Accused  has  a  bight  to  be  informed  of  the  natubb  and 

CAUSE  OF  THE   ACCUSATION    AGAINST   HIM,  and   tO    look   tO   the 

indictment  to  ascertain  what  the  facts  are  to  which  he  is  to  an- 
swer.   Furnish  v.  Commonwealth 180 

7.  Indictment  must  set  out  the  facts  which  the  accused  is  to 

answer. 

Under  an  indictment  for  a  nmple  auauU  it  was  error  to  allow 
proof  of  a  battery. 

Every  battery  indudeB  an  oMoulty  but  every  assault  does  not 
include  a  battery,  therefore  an  assault  and  battery  is  an  oflenae 
of  a  higher  grade  than  a  simple  assault.    Ibid 190 

8.  The  offense  of  robbing  any  person  in  his  dwelling -houbb, 

etc.,  provided  for  in  section  4,  article  5,  chapter  29  of  General 
Statutes,  partakes  of  the  nature  of  both  robbery  and  larceny,  and 
in  order  to  render  an  indictment  good  the  constituent  elements 
of  both  offenses  must  to  a  certain  extent  be  charged ;  and  among 
the  essentials  is  that  of  the  intention  to  deprive  the  owner  of  his 
property,  and  to  permanently  convert  it  to  the  use  of  the  taker. 

The  indictment  was  insufficient  in  this  case,  in  that  it  did  not 
charge  that  the  taking  was  with  the  intention  to  deprive  the 
owner  of  his  property,  or  to  convert  it  to  the  use  of  the  accused. 
Ward  V.  Commonwealth ;.  233 

9.  Indigtbcext  for  selung  liquor  to  an  inebriate,  under  the  act 

of  March  6, 1878,  must  allege  that  the  defendant  knew  the  party, 
to  whom  the  liquor  was  sold,  to  be  an  inebriate.  Commonwealth 
V.  Bell ^  438 

10.  Grand  jurymen  are  required  to  be  citizens  and  honsekeepen 
of  the  county,  and  over  the  age  of  twenty-one  years.  (Art  1, 
chap.  62,  Gen.  Stat.) 

The  failure  of  any  member  of  the  grand  jury  to  poseeas  each 
of  the  qualifications  prescribed  by  the  statute,  renders  indict- 
ments found  by  such  jury  subject  to  be  set  aside  as  for  a  substan- 
tial error  in  the  formation  of  the  grand  jury.    (Commonwealth  t. 
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Smith,  10  Bush,  477 ;  sees.  157,  158,  Crim.  Code.)    Raganthall  v. . 
Commonwealth 457 

11.  The  court  is  authorized  to  assume  on  demubeeb  that  the 

oflense  was  committed  at  the  time  charged  in  the  indictment, 
although  the  Commonwealth  would  not  be  confined,  in  the  intro- 
duction of  evidence  on  the  trial,  to  the  time  alleged.  Common- 
wealth v.  Cain 525 

12.  Under  an  indictment  for  murder  the  accused  may  be  convicted 

of  any  degree  of  homicide,  as  fixed  by  the  common  law,  viz.  mur- 
der, voluntary  manslaughter,  or  involuntary  manslaughter ;  but 
can  not  be  convicted  of  the  statutory  ofiense  of  killing  by  will- 
fully striking,  etc.,  as  defined  in  section  2,  article  4,  chapter  20, 
General  Statutes. 

Under  an  indictment  for  murder  the  trial  must  proceed  as  if  said 
statutory  offense  had  not  been  created.  Buckner  v.  Common- 
wealth   601 

(See  also  Criminal  Law  and  Proceedings,) 

INEBRIATES— 

1.  Indictment  for  selling  liquor  to  an  inebriate,  under  the  act 
of  March  6,  1878,  must  allege  that  the  defendant  knew  the  party, 
to  whom  the  liquor  was  sold,  to  be  an  inebriate.  Commonwealth 
V.Bell .* 433 

INFANTS  AND  INFANCY— 

1.  Purchase  of  property  by  an  infant  is  ratified  by  him  by  a 

bale  thereof  after  arriving  at  age. 

If  a  purchase  is  made  during  infancy,  and  the  thing  purchased  is 
kept  and  used  by  the  infant  until  his  arrival  at  age,  and  then  con- 
verted to  his  own  use,  such  conduct  amounts  to  an  election  by  the 
adult  to  stand  by  the  contract  made  w^hile  he  was  an  infant,  and 
renders  his  plea  of  infancy  unavailing.  Robinson  v.  Hoskins.  392 

2.  Real  estate  of  an  infant  can  nut  be  subjected  to  the  payment  of 

board  and  tuition.    (Sec.  9,  art.  5,  chap.  48,  Gen.  Stat.) 

A  father  can  not  make  a  contract  for  the  board  and  tuition  of 
his  infant  daughter,  so  as  to  make  her  real  estate  liable  for  the 
debt  thus  created.    Cox's  guardian  v.  Storts 502 

IT^JXJNCTION— 

1.  When  an  injunction  enjoining  a  judgment  is  dissolved,  and 
only  in  such  cases,  the  chancellor  is  empowered  by  the  Code  (sec. 
295)  immediately  to  ascertain  and  render  judgment  for  the  dam- 
ages. 
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INJUNCTION— (Continued.) 

In  all  other  cases  the  remedy  is  on  the  injunctioD-bond.  Log»- 
den  V.  Willis 188 

2.  To  PREVENT  A  CITY  COUNCIL  FROM  MAKING  AN  UNAUTHOBIZED 

APPROPRIATION  OF  THE  CITY  REVENUES  an  injunction  is  the 
proper  remedy. 

A  writ  of  prohibition  is  directed  to  a  judicial  tribunal,  and  not 
to  a  legislative  body  such  as  a  city  council.  Patton,  Ac.  v.  Ste- 
phens, &c 324 

INSTRUCTIONS  IN  CIVIL  ACTIONS— 

1.  Objection  or  exception  to  a  peremptory  iNSTRUcnoN  to  thb 

JURY,  to  find  for  the  defendant,  is  not  necessary.    Loving,  &c.  v. 
Warren  County 316 

2.  A  peremptory  vMtruction  was  erroneously  given  in  this  case. 

On  a  plea  of  non  est  factum,  in  this  action  on  county-bond  in- 
terest-coupons, there  was  some  evidence,  as  shown  in  the  opinion 
herein,  that  the  bonds  and  coupons  were  genuine,  and  thereforo 
the  lower  court  erred  in  giving  a  peremptory  instruction  to  the 
jury  to  find  for  the  defendant.  Ibid 316 

INSTRUCTIONS  IN  CRIMINAL  AND  PENAL  ACTIONS— 

1.  Instruction  as  to  aiding  and  abetting  on  the  trial  under  an  mdietmesU 

for  robbing  a  person  in  his  dwelling-house,  etc, 

''Although  defendant,  if  present  at  the  time  of  the  alleged 
robbery,  may  not  have  entered  the  house,  yet  if  he  was  sofll- 
ciently  near  with  a  felonious  intent,  to  render  aid  and  aasist&noe 
to  the  parties  who  did  enter,  if  needed,  he  is,  in  law,  a  principal 
in  the  commission  of  the  oflense.'' 

The  foregoing  was  properly  given  in  this  case,  but  it  should 
have  been  modified  so  as  to  inform  the  jury  that  the  accused 
should  not  be  convicted  as  an  aider  or  abettor  unless  the  feloni- 
ous intent  was  to  render  assistance  in  aid  of  the  offense  charged. 
Ward  V.  Commonwealth «  23S 

2.  In  instructions  in  reference  to  reasonable  doubt,  the  safest  rule  la  to 

employ  the  language  of  the  Criminal  Code.    Ibid, 283 

8.  Malice  and  aforethought  are  both  necessary  to  constitnte 
murder. 

Instructions  otherwise  proper  were  not  rendered  erroneous  be>- 
cause  the  words  malice  and  aforethought  were  defined  separately. 
Kennedy  v.  Commonwealth 940 

4.  The  plea  of  self-defense  can  not  be  sustained  without  the 
existence  at  the  time  of  the  homicide  of  an  apparent  present 
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cessity  for  the  slayer  to  strike  for  his  own  protection.    (Dupree 
y.  State,  33  Ala.  380.) 

In  reference  to  self-defense  the  jury  were  properly  instructed  in  this 
ease  that  if  they  believed  from  the  evidence  that  the  defendant, 
at  the  time  he  killed  £.  D.  Kennedy,  believed  and  had  reasonable 
grounds  to  believe  that  he  was  then  in  danger  of  losing  his  life  or 
of  suffering  great  bodily  harm  at  the  hands  of  E.  D.  Kennedy, 
then  the  law  permitted  him  to  use  such  means  as  were  necessary 
to  protect  himself  from  the  impending  danger,  even  to  the  taking 
of  said  Kennedy's  life.    Ihid 340 

5.  Philips  v.  Commonwealth,  2  Duvall,  328;  Youno  v.  Same,  6 

Bush,  312;  Bohannon  v.  Same,  8  Bush,  486,  are  discussed  and 
construed  so  as  to  harmonize  with  the  decision  herein  as  to  self- 
defense.    Ibid ; 340 

6.  Obal  declarations  by  the  GiBCxnT  JUDGE,  in  relation  to  the 

fiight  of  the  accused,  and  the  admission  of  evidence  in  reference 
thereto,  set  forth  in  the  opinion  of  the  court  herein,  did  not  op- 
erate to  the  prejudice  of  the  accused. 

Such  oral  declarations,  not  being  excepted  to  at  the  time,  can 
not  be  considered  by  the  Court  of  Appeals,  even  if  they  had  been 
to  the  prejudice  of  the  accused. 

But  it  is  the  safer  course  for  the  judge  to  refrain  from  giving 
reasons,  in  the  presence  of  the  jury,  for  decisions  upon  questions 
which  may  by  possibility  prejudice  the  rights  of  either  party. 

Coppage  v,  CommontveaUh,  3  Bush,  533,  is  distinguished  from 
this  case.     Ibid 340 

7.  The  jury  may  infer  malice  from  the  circumstances  of  the 

KILLING,  but  an  instruction  telling  them  that  they  may  infer 
malice  from  certain  acts,  is  erroneous.  Farris  y.  Common- 
wealth   362 

8.  In  testing  instructions,  every  deduction,  which  the  jury  might 

have  been  authorized  to  make  from  the  testimony,  must  be  as- 
sumed as  a  fact  proved.    Ibid 362 

9.  Malice  is  necessarily  a  constituent  element  in  the  crime 

OF  murder,  and  must  be  established  by  evidence  to  the  satisfac- 
tion of  the  jury  as  any  other  fact  necessary  to  make  out  the 
offense,  and  is  no  more  within  the  province  of  the  court  to  deter- 
mine than  the  fact  of  death,  or  the  character  of  the  weapon  used 
to  inflict  it. 

See  in  opinion  a  full  discussion  of  this  question;  also  a  statement 
and  discussion  of  the  authorities  relating  thereto.    Ibid» 862 
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10.  Ikstbugtions  should  be  bo  dbafted  that  they  may  be  taken  and 

applied  in  their  literal  senae.    Ibid, 362 

11.  Malice  is  not  implied  by  the  law.    The  lower  court  erred  by 

instructing  the  jury  that  "  malice  is  implied  by  the  Uw  from  any 
cruel  and  unnecessary  act  done  by  one  person  to  another,  and  from 
the  deliberate  and  unnecessary  use  of  a  deadly  weapon."  IhidL  362 

12.  Instructions  ab  to  the  sanity  of  the  accused,  giving  him  the 

full  benefit  of  the  law  applicable  to  the  defense  of  insanity,  are 
copied  and  discussed  in  the  opinion  herein  affirming  the  judgment 
of  conviction  on  defendant's  plea  of  insanity.  Brown  v.  Com- 
monwealth   398 

18.  In  befusing  to  instbuct  the  juby,  on  the  tbIal  undeb  the 

INDICTBiENT    FOB    MUBDEB,   THAT    THEY   MUST    ACQUIT    if    they 

found  the  accused  guilty  of  the  statutory  offense  of  killing  by 
willfully  striking,  etc.,  the  circuit  court  did  not  err  in  this  case. 
Buckner  v.  Commonwealth .^ 601 

14.  Malice  can  not  be  implied  fbom  any  state  of  facts.  It  is  a 
deduction  to  be  made  by  the  jury,  from  the  evidence  in  the  case, 
and  not  by  the  court  (Farris  v.  Commonwealth,  14  Bush,  362.) 
Ibid 601 

INSURANCE— 

1.  The  bight  of  the  assubed  is  not  lost  ob  fobfetted  by  a  failure 

to  surrender  an  old  ten-years'  endowment  policy  and  get  a  new 
paid-up  policy  within  twelve  months  after  making  default  in  the 
payment  of  the  fifth  annual  premium.  Montgomery  v.  Phcenix 
Mutual  Life  Ins.  Co  ^ 51 

2.  The  bight  of  the  assubed  is  not  fobfetted  by  a  failure  to 

PAY  A  note  executed  by  him  for  a  part  of  the  fifth  annual  pre- 
mium on  a  ten-years'  endowment  policy,  which  note  contained  a 
stipulation  that,  ''If  the  amount  of  this  note  shall  not  be  paid 
when  due,  the  said  policy  shall  be  null  and  void." 

The  ten-yeare'  endowment  policy  for  $10,000,  sued  on  in  this 
case,  contained  these  stipulations: ''  It  being  understood  and  agreed 
that  if,  after  the  receipt  by  this  company  of  not  less  than  two  or 
more  annual  premiums,  this  policy  should  cease  in  consequence  of 
the  non-payment  of  premiums,  then  upon  a  surrender  of  the  same, 
provided  such  surrender  i$  made  to  the  company  trithin  twelve  fnamih» 
from  the  time  of  mch  ceasing,  a  new  policy  will  be  issued  for  the 
value  acquired  under  the  old  one ;  .  .  • .  that  is  to  say,  if  p«y. 
ments  for  two  years  shall  have  been  made,  it  will  issue  a  policy  for 
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two  tenths  of  the  sum  originally  assured,  .  .  .  and  in  the  same 
proportion  for  any  number  of  paymeuts;"  and  if  the  premiums 
should  not  be  paid ''  on  or  before  the  date  tnentioned,  then  in  every 
such  case  the  said  company  shall  not  be  bound  for  the  payment  of 
the  whole  sum  assured,  but  only  for  a  part  thereof  proportionate 
with  the  annual  payments  made  as  above  specified^  and  this  policy 
shall  cease  and  determine."  « 

The  assured  paid  four  annual  premiums  according  to  the  terms 
of  the  contract.  When  the  fifth  premium  matured  he  paid  there- 
on to  the  company,  in  cash,  1200,  and  executed  his  note  to  the 
company,  payable  in  about  three  months  after  its  date,  for  the 
balance  of  the  premium  then  due,  and  received  a  renewal  cer- 
tificate. 

The  note  contained  this  stipulation,  "  If  the  amount  of  this 
note  shall  not  be  paid  when  due,  the  said  policv  shall  be  null  and 
void." 

This  note  dated  in  September,  1872,  was  never  paid.  The  as- 
sured died  in  September,  1875,  without  paying  any  more  pre- 
miums or  surrendering  the  old  policy. 

In  this  suit  on  the  old  policy  by  the  beneficiary  thereof y  held: 

First  The  right  to  a  part  of  the  sum  originally  insured,  pro- 
portionate with  the  number  of  premiums  paid,  was  not  lost  by  the 
failure  to  surrender  the  old  policy  within  twelve  months  from  the 
time  of  making  default  in  the  payment  of  the  premiums. 

Second,  $4,000  of  paid-up  insurance  having  been  paid  for  before 
the  note  of  September,  1872,  was  executed,  and  the  stipulation  of 
forfeiture  having  been  inserted  in  the  note  for  the  purpose  of  secur- 
ing the  prompt  payment  of  the  amount  of  the  note,  the  failure  to 
pay  it  at  maturity  did  not  have  the  effect  of  forfeiting  the  policy. 

Third,  The  note  having  been  accepted  for  a  part  of  the  cash 
premium,  and  a  renewal  certificate  issued,  the  policy  continued  in 
force  until  the  maturity  of  the  note. 

If  the  company  intended  to  insist  on  the  provision  in  the  note 
to  forfeit  the  insurance  for  that  year,  it  ought  to  have  promptly 
returned  the  note  after  maturity,  and  the  excess  of  the  cash  paid 
on  the  premium  paid  for  that  year  over  and  above  the  cost  of  the 
carrying  of  the  policy  from  the  date  of  the  note  to  its  maturity ; 
and,  having  failed  to  return  the  note  or  money,  or  to  give  notice 
of  its  intention  to  insist  on  the  forfeiture  of  the  policy  for  the 
residue  of  that  year,  the  company  waived  any  right  it  may  have 
had  to  do  so,  and  the  policy  continued  in  force  to  the  end  of  the 
fifth  year,  and  the  assured  is  entitled  to  judgment  for  five  tenths 
of  the  sum  originally  insured.    Ibid - 51 
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INTEREST— 

1.  Whether  interest  should  be  allowed  against  the  defend- 
ant in  an  action  for  the  conversion  of  the  property  of  the  plaint- 
iff, from  the  date  of  the  conversion,  is  a  matter  wtiich  should  he 
left  to  the  discretion  of  the  jury. 

For  an  error  in  instructing  the  jury,,  if  they  found  for  plaintifi^ 
to  allow  interest  from  the  date  of  the  conversion  of  the  property 
sued  for,  the  judgment  of  the  circuit  court  is  reversed.  The 
Newcomb- Buchanan  Co.  v.  Baskett 658 

JUDGMENT— 

1.  Judgment  not  specifically  prayed  for  is  erroneous,  unless 
a  defense  is  made.    (Civil  Code,  sec.  90.) 

**  Wherefore  plaintiff  prays  that  the  mortgage  be  foreclosed, 
and  for  all  other  proper  relief." 

No  defense  being  made  to  the  note  sued  on,  a  personal  judgment 
thereon  against  the  defendant,  on  the  foregoing  prayer,  was  erro- 
neous. 

The  assertion  of  the  claim  by  the  defendant  to  a  homestead, 
in  the  mortgaged  land,  was  not  such  a  defense  to  the  action  as 
was  necessary  to  authorize  a  personal  judgment  for  the  amount 
of  the  note,  on  the  foregoing  prayer  for  all  other  proper  relief. 
Hansford  v.  Holdam 210 

2.  A  MOTION  IN  arrest  OF  JUDGMENT  CAN  BE  SUSTAINED  ONLY  On 

the  ground  that  the  facts  stated  in  the  indictment  do  not  consti- 
tute a  public  offense  within  the  jurisdiction  of  the  court.  Ward 
V.  Commonwealth 283 

8.   A  VOID  JUDICIAL  OR  EXECUTION  SALE  CONFERS  NO  RIGHT  tO  the 

thing  sold,  and  one  holding  under  such  a  sale  can  not  deny  the 
title  of  the  party  against  whom  such  void  proceedings  were  had. 
Grigsby,  &c.  v.  Barr,  &c 330 

4.  The  purchaser  at  a  sale  made  under  a  void  judgment  does 

not  acquire  a  lien  on  the  thing  sold,  by  virtue  of  his  purchase, 
for  the  amount  of  the  debt  paid  by  the  sale.     Ibid. 330 

5.  A  judgment  empowering  a  married  woman  to  contract,  etc.,  ojs  a  feme 

sole,  rendered  by  a  court  of  chancery  jurisdiction,  when  attacked 
collaterally,  will  not  be  held  to  be  void  because  the  record  fails 
to  show  by  averment  or  proof  that  the  petitioners  were  residents 
of  the  county  in  which  the  proceedings  were  had  (Jacob's  adm*r 
V.  L.  &  N.  R.  R.  Co.,  10  Bush,  267 ;  Newcomb  v.  Newcomb,  13 
Bush,  544),  or  because  the  afiSdavit  proving  the  publication  of 
the  notice  was  defective.    Hart  v.  Grigsby 542 

6.  A    judgment  EMPOWERING   A   MARRIED  WOMAN   TO    OOKTRACT, 
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ETC.,  AS  A  FEME  SOLE,  although  orroneouB,  is  not  void,  because 
there  is  no  order  of  court  designating  the  newspaper  in  which 
the  notice  of  the  application  should  be  publishedv  or  because  the 
evidence  of  the  fact  of  publication  is  not  such  as  is  required  by 
the  statute.    Mann  v.  Martin,  adm'r,  &c 763 

7.    A  DECREE  BASED  UPON  INCOMPETENT  EVIDENCE  is  not,  for  that 

reason  alone,  void.     Jbid 763 

8.  The  finding  of  the  lower  court  upon  a  legal  issue  will  not 
be  disturbed  unless  it  is  flagrantly  against  the  weight  of  the  evi- 
dence.   Williams  V.  Rogers 776 

JUDICIAL  KNOWLEDGE— 

1.  The  courts  can  not  take  judicial  notice  that  the  yeas  and 

NAYS  WERE  NOT  ENTERED  ON  THE  JOURNAL  on  the  final  passage 
of  an  act  appropriating  money,  although  the  amount  claimed 
under  it  is  not  stated  therein.     Auditor  v.  Haycraft 284 

2.  Objection  to  the  constitutionality  of  an  act  appropria- 

ting MONEY,  upon  the  ground  that  in  its  final  passage  the  yeas 
and  nay»  thereon  were  not  entered  on  the  journal,  can  not,  for 
the  first  time,  be  made  in  the  Court  of  Appeals.  Such  objection 
must  be  made  by  pleading  the  facts,  and  when  so  pleaded  the 
journal  of  each  branch  of  the  General  Assembly  may  be  used 
as  evidence,  but  the  courts  can  not  take  judicial  knowledge  of 
such  journal. 

In  this  case  this  objection  was  not  raised  in  the  court  below. 
Ibid 284 

JUDICIAL  SALES— 

1.    A  VOID  JUDICIAL  OR  EXECUTION  8AI^  CONFERS  NO  RIGHT  tO  the 

thing  sold,  and  one  holding  under  such  a  sale  can  not  deny  the 
title  of  the  party  against  whom  such  void  proceedings  were  had. 
Grigsby,  Ac  v.  Barr,  &c 830 

2.  The  purchaser  at  a  sale  made  under  a  void  judgment  does 

not  acquire  a  lien  on  the  thing  sold,  by  virtue  of  his  purchase, 
for  the  amount  of  the  debt  paid  by  the  sale.     Ibid 830 

3.  A  VOID  judgment  to  sell  land  op  a  non-resident  was  ren- 

dered, IN  THIS  case,  wherein  the  plaintiff,  in  his  petition,  set  up 
his  debt  against  the  non-resident,  described  the  land,  and  prayed 
for  the  sale  thereof,  etc.  There  being  no  service,  no  appearance, 
and  no  attachment,  the  judgment  ordering  the  sale  was  void. 
Ibid 38C 

Vol.  XIV.— 55 
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4.  Purchaser's  title  under  an  execution  sale— general  rule. 

Where  the  officer  in  whose  hands  the  execution  is  placed  can 

jostify  his  acts  under  it,  the  purchaser  of  the  property,  sold  by 

virtue  of  the  execution,  will  acquire  a  valid  title  as  against  the 

execution  defendant     Yocum  v.  Foreman 494 

5.   A  reversal  of  a  judgment  or  decree,  under  which  a  sale  18 

MADE,  does  not  aflect  the  title  acquired  by  the  purchaser  at  the 
sale.    The  reversal  is  no  ground  for  quashing  the  sale. 

This  nde  applies  when  the  purchaser  is  pUurUiff  in  the  reversed 
judgment  the  same  as  if  he  was  a  stranger.  (Parker's  heirs  v. 
Anderson's  heirs,  &c.,  5  Mon.  445;  Amos,  &c.  v.  Stockton,  6  J.  J. 
Mar.  638 ;  Clark's  heirs  v.  Farrow,  &c.,  10  B.  Mon.  446;  Benning- 
field,  &c.  V.  Beed,  &c.,  8  B.  Mon.  102;  Gosaom  v.  Donaldson,  18 
B.  Mon.  230.)    Ibid 494 

6.  The  chancellor,  or  court  rendering  the  judgment  of  sale, 
becomes  the  vendor  of  the  property,  and  the  commisBioner 
or  sheriff  is  but  the  agent  of  the  chancellor  or  court. 

When  a  commissioner's  sale  is  confirmed  the  chancellor  loses  all 
power  over  it  except  during  the  term  at  which  the  order  of  con- 
firmation is  made,  and  the  only  remedy  is  by  appeal  from  that 
order.     Ibid 494 

JURISDICTION— 

1.  A  COURT  OF  equity  HAS  NO  JURISDICTION  OF  ORIGINAL  PROCEED- 
INGS TO  ESTABLISH  A  WILL  alleged  to  have  been  fraudulently 
destroyed  or  suppressed.    Thompson  v.  Beadles,  &c 47 

2.  County  courts  have  exclusive  jurisdiction  of  the  probate 
OF  wills^  and  "no  will  shall  be  received  in  evidence  until  it  has 
been  allowed  and  admitted  to  record  in  a  county  court,  and  its 
probate  before  such  court  shall  be  conclusive,"  until  the  same  is 
superseded,  reversed,  or  annulled.  (Code  of  1854,  sees.  5-9,  sub- 
sec.  8.)    Ibid 47 

8.  "An  act  to  regulate  the  civil  jurisdiction  of  justices  of  thb 
peace,  police  judges,  and  quarterly  courts,  and  the  sppel- 
late  jurisdiction  of  circuit  courts  from  judgments,  and  to  author- 
ize the  quarterly  courts  to  appoint  clerks,"  approved  March  20, 
1876,  relates  to  but  one  subject,  and  is  constiiuHonaL  Allen  v. 
Hall 85 

4.  The  stating  of  the  subject-matter  of  the  act,  more  in  detail 
in  the  title  thereof  than  is  necessary,  does  not  make  the 
act  unconstitutional,  if  the  title  does  not  embrace  more  than  one 
subject    Ibid 85 
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6.  The  Court  op  Appeals  has  no  jurisdiction  in  penal  actions 
and  prosecutiuns,  unless  the  judgment  be  for  a  fine  exceeding  $50, 
or  for  imprisonment  exceeding  thirty  days;  or  if  the  judgment  be 
for  the  defendant,  in  cases  in  which  a  fine  exceeding  $50,  or  con- 
finement exceeding  thirty  days,  might  have  been  inflicted.  (Crim. 
Code,  1877,  sec.  347.) 

Appeal  by  defendant^  from  a  judgment  imposing  a  fine  of  $50,  on 
an  indictment  for  selling  spirituous  liquors  to  a  minor,  for  want  of 
jurisdiction,  is  dismissed,    Anderson  v.  Commonwealth 171 

6.  All  proceedings  to  subject  property  of  non-residents,  not 

actually  summoned,  and  who  do  not  appear  to  the  action,  are  in 
derogation  of  the  common  law,  and  nothing  is  to  be  presumed  in 
favor  of  the  jurisdiction.     Grigsby,  &c.  v.  Barr,  &c 83o 

7.  When  the  statute  provides  a  method  by  which  the  property  of 

a  non-residenjt  may  be  reached,  it  is  not  only  to  be  strictly  fol- 
lowed, but  it  must  be  followed  to  the  exclusion  of  any  other 
method  not  also  clearly  provided. 

The  Civil  Code  having  provided  a  method  for  subjecting  the  property 
of  a  non-resident  to  the  payment  of  his  debts  due  upon  contract, 
all  laws  previously  enacted,  and  providing  any  other  manner  of 
proceeding,  are  repealed  by  section  875  thereof.    Ibid. 330 

8.  The  property  of  a  non-resident  can  not  be  subjected  when 

there  is  no  service,  no  appearance,  no  attachment,  and  no  lien 
asserted.     Ibid 380 

9.  A  suit  to  subject  profits  of  a  turnpike  road  company  to  the 

payment  of  a  debt  of  the  company  creates  a  lien  on  such  profits 
in  favor  of  the  plaintiff.  Gibbons  v.  Germantown  &  Hamilton 
Crossroads  Turnpike  Road  Company 389 

10.  The  first  creditor  suing  and  creating  a  lien,  on  the  fund 
SOUGHT  TO  BE  SUBJECTED,  is  entitled  to  a  preference  over  other 
creditors  who  are  subsequently  made  parties  to  the  same  action, 
and  to  have  his  debt  first  paid  out  of  such  fund.     Ibid 389 

11.   A  PROCEEDING  IN  REM  CREATES  A  LIEN—WHEN,  ETC. 

When  the  plaintiff  has  a  clear  equita.ble  right  to  appropriate 
the  property  of  his  debtor,  and  the  thing  itself  is  sought  to  be  sub- 
jected, and  is  properly  described  in  his  petition,  his  proceeding  in 
rem  creates  a  lien  upon  the  property  from  the  time  of  the  institu- 
tion of  the  suit      Ibid 389 

12.  The  Court  of  Appeals  has  no  jurisdiction  to  consider  origi- 
nal affidavits  not  a  part  of  the  record  made  in  the  lower  court, 
or  to  direct  an  inquiry  as  to  whether  the  appellant  has  not  become 
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insane  since  the  rendition  of  the  verdict  and  sentence  of  the  lower 
court  against  him.    Brown  y.  Commonwealth 3if8 

18.  When  the  publication  of  notice,  in  the  manner  and  fob 
the  time  requibed  by  the  statute,  is  a  prerequisite  of 
JURISDICTION,  as  in  this  case,  and  there  is  in  the  record  what  pur- 
ports to  he  a  copy  of  a  notice  puhlished,  and  evidence  of  the  form 
of  the  notice  and  the  number  of  times  it  was  published  in  the 
newspaper,  this  must  be  taken  to  be  the  only  notice  published; 
and  the  court  can  not  presume,  in  aid  of  jurisdiction,  that  it  was 
published  a  greater  number  of  times  than  was  stated  in  the  affi- 
davit, or  that  any  other  notice  was  given.    Hart  v.  Grigsby...  542 

14.  Jurisdiction  in  proceedings  to  empower  a  married  womak  to 
CONTRACT,  etc.,  AS  A  FEME  SOLE  depends  upon  the  fact  of  publi- 
cation rather  than  the  manner  of  proving  it. 

The  ad  of  the  court  in  baling  the  decree  vpon  the  publication  a$ 
made,  although  erroneous,  is  conclusive  of  the  question  of  juris* 
diction,  and,  although  erroneous,  the  decree  is  not  void. 

In  this  case  a  copy  of  what  purports  to  be  the  notice  required 
by  the  act,  accompanied  by  the  unsworn  certificate  of  the  book- 
keeper, that  it  had  been  published  in  the  Courier-Journal  ten 
days,  is  the  only  evidence  of  publication  shown  by  the  record. 
Mann  v.  Martin,  adm'r,  &c. 76S 

JURY— 

1.  When  the  jury  wish  further  information  upon  a  point  of 

LAW,  "  the  information  required  shall  be  given  in  the  preaenoe  of, 
or  after  notice  to  the  parties,  or  their  counsel."  (Civil  Code, 
subsec.  5,  sec.  317.)    Goode  v.  Campbell 75 

2.  Resident  citizens  and  tax-payers  of  a  city  are  competent 

jurors  in  an  action  by  a  lot-owner  to  recover  damages  against 
the  city  for  injury  done  by  the  city  to  his  premises.  Kemper 
and  wife  v.  City  of  Louisville 87 

8.  Decisions  op  the  court  upon  challenges  to  the  panel  or 
for  cause  are  not  subject  to  exception.  (Crim.  Code,  1877,  see 
281.)    Morgan  v.  Commonwealth 106 

4.  Irregularities  in  summoning  petit  jurors— on  account  of  the 
manner  in  which,  or  the  persons  by  whom,  they  were  summoned — 
are  waived  by  failure  to  object  until  after  verdict.  Kennedy  v. 
Commonwealth ^  340 

5-  Objections  to  juror,  because  he  was  an  alien,  or  because  he  had 
expressed  the  opinion  that  the  accused  was  guilty,  being  made 
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for  the  first  time  in  the  motion  for  a  new  trial,  if  the  court 
erred  in  overruling  the  motion,  such  error  was  not  subject  to 
exception,  and  therefore  is  no  ground  for  reversal.  (Criminal 
Code,  sees.  281,  282,  340;  Terrell  v.  Commonwealth,  13  Bush, 
246.)    Ibid 340 

6.  Alleged  ebbobs— in  not  keeping  the  jury  together,  and  in 

permitting  the  attorney  for  the  Commonwealth  to  go  out  of  the 
record  to  make  statements  concerning  the  character  of  the  ac- 
cused in  his  argument  before  the  jury — being  objected  to  for  the 
first  time  in  a  motion  for  a  new  trial,  can  not  be  considered  by 
the  Court  of  Appeals.    Ibid , 340 

7.  Whether  the  aocubed  was   guilty   of  murder  or  man- 

slaughter, or  either,  was  a  question  exclusively  for  the  jury, 
upon  proper  instructions,  as  to  the  law,  given  by  the  court  Far- 
ris  y.  Commonwealth 362 

S.  The  jury  may  infer  malice  from  the  circumstances  of  the 
killing,  but  an  instruction  telling  them  that  they  may  infer 
malice  from  certain  acts  is  erroneous.     Ibid 862 

9.  Grand  jurymen  are  required  to  be  citizens  and  housekeepers  . 
of  the  county,  and  over  the  age  of  twenty-one  years.    (Art.  1, 
chap.  62,  Gen.  Stat.) 

The  failure  of  any  member  of  the  grand  jury  to  possess  each 
of  the  qualifications  prescribed  by  the  statute  renders  indict- 
ments found  by  such  jury  subject  to  be  set  aside  as  for  a  sub- 
stantial error  in  tlie  formation  of  the  grand  jury.  (Common- 
wealth V.  Smith,  10  Bush,  477;  sees.  157,  168,  Crim.  Code.) 
Raganthall  v.  Commonwealth 457 

10.    A  GRAND  JURYMAN  18  A  COMPETENT  WITNESS  on  a  motlou  to  Set 

aside  an  indictment  to  prove  that  he  was  not  a  citizen  of  this  state 
or  of  the  United  States  at  the  time  he  composed  a  part  of  the 
grand  jury  that  found  the  indictment.  But  such  a  motion  must 
be  made  before  pleading  to  the  indictment.     Ibid 457 

11.  The  prisoner  must  be  present  when  the  jury  return  their 
VERDICT,  and,  if  he  desires  to  do  so,  he  has  a  right,  by  polling 
the  jury,  to  demand,  face  to  face,  of  each  juror  whether  the  ver- 
dict is  his  verdict,  and  to  object  to  it  unless  each  member  of 
the  jury  shall  answer  for  himself  that  the  verdict  is  his. 

The  COURT  erred  in  receiving  the  verdict  in  the 
ABSENCE  OF  THE  PRISONER,  and  for  this  error  the  judgment 
of  conviction  is  reversed.    Temple  v.  Commonwealth 769 
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LAND— 

1.  Chandelibrb  attach£D  to  the  freehold  are  held  to  be  the 

subject  of  larceny.    Smith  ▼.  Commonwealth 81 

(See  also  Judicial  SaUt^  HomesUad  Exemption^  Bents,) 

LANDLORD  AND  TENANT— 

1.  A  TENANT  CAN  NOT  DISPUTE  THE  TITLE  OF  HIB  LANDLORD,  Or  of 

his  vendee,  until  he  surrenders  the  possession  to  him,  although 
he  did  not  enter  under  his  title.    Saunders  y.  Moore 97 

2.  Right  of  tenant  to  sell  or  assign  his  term— 

The  assignment  of  a  lease  for  a  term  of  two  years  or  more, 
without  the  consent  of  the  landlord,  does  not  operate  as  a  for- 
feiture of  the  lease,  or  authorize  the  landlord  to  re-enter  or  take 
possession,  as  provided  by  section  2,  article  1,  chapter  66  of  the 
General  Statutes,  although  the  term  wbuld  expire  in  lees  than 
two  years  from  the  date  of  the  transfer  or  assignment  of  the 

lease.    Grizzle  v.  Pennington,  &c 115 

8.  A  landlord's  lien  on  personal  property  taken  to  the 
leased  premises  remains  as  a  security  for  the  rent  so  long  as 
the  tenant  occupies,  and  the  property  remains  on,  the  rented 
premises. 

The  landlord's  lien  is  superior  to  a  mortgage-lien,  acquired  after 
the  property  had  been  taken  to  the  leased  premises,  to  the  extent 
of  one  year's  rent,  if  the  remedy  is  pursued  within  the  time 
allowed  by  law.  (Seca  12,  13,  art  1,  chap.  66,  Qen.  Stat)  Eng- 
lish V.  Duncan,  &c 877 

LARCENY— 

1.  Chandeliers  attached  to  the  freehold  are  held  to  be  the 
subject  of  larceny. 

For  feloniously  taking  and  carrying  away  four  chandeliers 
which  the  proof  showed  were  attached  to  the  house  of  their 
owner,  by  being  screwed  into  a  gas-pipe  attached  to  the  ceiling, 
the  appellant  was  convicted  of  grand  larceny  in  this  case. 

The  rule  of  law  making  such  appendages  a  part  of  the  realty, 
as  between  vendor  and  vendee,  and  personalty,  as  between  land 
lord  and  tenant,  should  not  be  allowed  to  shield  the  thief  fioia 
punishment. 

It  is  immaterial  whether  the  carrying  away  was  immediata 
and  continuous  or,  the  removal,  .at  different  times.  Smith  ▼. 
Commonwealth 81 

LIEN— 

1.  A  surety  will  not  be  suBSTiruTED  to  the  rights  and  liens  ol 
the  creditor,  so  as  to  defeat  an  interest  acquired  and  held  by  a 
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LJEN-— (ContiDuedO 

third  person,  when  that  interest,  though  suhordinate  to  that  of 
the  creditor,  is  prior  to  the  undertaking  of  the  surety.  (Farm- 
ers and  Drovers  Bank  v.  Sherley,  &c.,  12  Bush,  304.)  Fishback 
y.  Bodman  &  Go.  &c. 117 

2.   A  SURETY  IN  A  BEPT^VIN-BOND  18  NOT  SUBSTITUTED  TO  THE  LIEN 

OF  THE  CREDiTOB  80  aa  to  overreach  a  junior  lien  created  before 
the  surety  became  liable. 

If  the  creditor,  without  resorting  to  his  lien,  attempts  to 
collect  his  debt  at  law  from  his  debtor,  and,  before  the  debt  is 
replevied,  a  second  valid  lien  is  created  in  favor  of  a  third  person, 
the  surety  who  has  replevied  the  debt  and  thereby  prevented  a 
sale  of  the  debtor's  property  ought  not,  when  the  same  is  co- 
erced out  of  him,  to  be  substituted  to  the  rights  of  the  judgment 
creditor,  and  thereby  overreach  a  lien  for  value  created  before  he 
became  bound  as  surety  for  the  debt.    Ibid 117 

8.  The  assignee  of  a  note  taken  in  part  payment  for  land 
must  use  due  diligence  to  collect  it,  in  order  to  preserve  his 
lien  retained  in  his  deed,  as  against  the  vendee  who  made  the 
payment  by  the  transfer  or  assignment  of  the  note. 

The  lien  retained  by  the  vendee  exists,  in  such  case,  only  so 
long  as  the  assignor  remains  liable  on  his  assignment.  Green  v. 
Cummins 174 

9 

4.  When  the  assignor  of  two  notes,  secured  by  a  lien  on  land,  has 

been  released  from  liability  on  his  assignment  of  one  of  the 
notes,  by  the  laches  of  the  assignee,  the  proceeds  of  the  land,  in 
lien,  should  be  applied  equally  to  the  two  notes.    Ibid, 174 

5.  Livery-stable  keepers  have  a  lien  on  horses  and  other  live 

stock  kept  by  them,  although  such  stock  may  be  exempt  from 
execution  or  distress.  ("An  act  for  the  protection  of  livery- 
stable  keepers,  farmers,  and  other  persons  in  this  common- 
wealth," approved  February  7,  1874.)  Fitch  v.  Steagall  & 
Young 280 

6.  A  landlord's  lien  on  personal  property  taken  to  the 

leased  premises  remains  aR  a  security  for  the  rent  so  long  as 
the  tenant  occupies,  and  the  property  remains  on,  the  rented 
premises. 

The  landlonTs  lien  is  superior  to  a  mortgage-lien,  acquired  after 
the  property  had  been  taken  to  the  leased  premises,  to  the  extent 
of  one  year's  rent,  if  the  remedy  is  pursued  within  the  time 
allowed  by  law.  (Sees.  12,  13,  art.  1,  chap.  66,  Gten.  Stat.)  Eng- 
lish V.  Duncan,  &c 877 
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LIEN— (Continued.) 

7.  Lien  retained  in  a  deed  to  secube  pubchase-noteb  may  be 

BELEA8ED  BY  ORANTOR,  although  Buch  grantor  had  previously 
assigned  a  purchase-note  secured  by  such  lien  to  a  third  person. 
As  between  a  subsequent  purchaser  of  the  land  without  notice 
and  for  value,  and  the  assignee  of  the  lien-note,  one  being  bound 
to  lose  the  amount  of  the  note,  the  purchaser  occupies  the  better 
position,  and  the  assignee  can  not  aaaert  his  lien  as  against  him. 
Summers  ▼.  Eilgus,  &c 449 

8.  Discharging  uen  "  by  the  person  entitled  to  the  same." 

"By  the  person  entitled  to  the  same"  as  used  in  section  12,  chap- 
ter 24,  General  Statutes,  is  meant  the  person  who  appears  on  the 
record  to  be  entitled  to  the  lien,  or,  since  the  act  of  March  18, 
1876,  providing  for  the  registration  of  lien-notes,  the  person 
who  appears,  from  such  register,  to  be  the  assignee.  Ibid,.,  449 
(See  also  Mortgage,  Ltvery-itable  Keepen,) 

LIGHT  AND  AIR-(See  Easementt.) 

LIMITATION— 

1.  A  possession  which  bars  the  right  of  the  real  owner  to 

RECOVER  LAND  iuvests  the  tenant  in  possession  with  title,  upon 
which,  if  he  subsequently  gets  out  of  possession,  he  may  main- 
tain ejectment.    Ray  v.  Sweeney 1 

2.  Fifteen  years'  adverse  enjoyment  of  an  easement  in  or 

UPON  LAND  will  not  only  bar  an  action  to  deprive  the  person  so 
enjoying  of  the  right  to  the  easement,  but  will  enable  him  to 
vindicate  his  right  by  appropriate  action.     Ibid, 1 

8.  The  statute  of  limitations  never  begins  to  bun  until  a 

CAUSE  of  action  HAS  ACCBUED  TO  THE  ADVERSE  PARTY,  whlch 

he  has  omitted  to  enforce.  No  right  can  be  lost  or  acquired 
by  virtue  of  the  statute,  when  there  has  been  no  act  done  by 
the  one  for  which  the  law  gives  a  remedy,  by  action,  to  the 
oilier.     Ibid I 

4.  If  A  SURETY  verbally  asks  for  time,  and  promises  TO  PAY  THE 

DEBT,  and  the  payee,  relying  upon  such  promise,  forbears  to  sne, 
this  does  not  prevent  the  statute  of  limitations  from  running  in 
favor  of  such  surety.    Kennedy  v.  Foster's  ex'r 479 

6.  Delay  not  assented  to  by  the  surety  in  writing,  does  not 
prevent  the  statute  of  limitations  from  running  in  his  favor. 

The  provisions  of  the  statute  of  limitations,  that  it 
SHALL  NOT  APPLY  "  to  any  delay  assented  to  by  the  surety  in 
writing,"  is  equivalent  to  declaring  that  it  shall  apply  to  any 


VOL.  XIV.]  INDEX.  857 

Limitation. 

LIMITATION— (CSontinued.) 

delay  not  so  assented  to.  (Sec.  15,  chap.  97,  Rev.  Stat,  and  sea 
5,  art.  6,  chap.  71,  Gen.  Stat.)    Ibid 479 

6.  AjSf  ACTION  IS  NOT  '*  OBSTRUCTED  OR  HINDERED,''  Within  the  mean- 

ing of  the  statute,  bj  a  yerbal  request  to  forbear,  or  by  a  verbal 
promise  to  pay  the  debt  at  a  future  date.    Ibid 479 

7.  The  WORDS  "  or  otherwise  obstruct  or  hinder  his  being 

SUED,"  as  used  in  the  statute  (sec.  15,  chap.  97,  Rev.  Stat.,  and 
sec.  5,  art.  6,  chap.  71,  Gen.  Stat.),  import  such  acts  as  would 
hinder  and  prevent  the  creditor  from  bringing  suit,  notwithstand- 
ing he  desired  to  do  so.    Ibid 479 

8.  Amendments  to  plead  statute  of  limitations  were  properly 

refused  by  the  court  in  this  case.    Yocum  y.  Foreman 494 

9.  The  liability  of  an  assignor  of  a  promissory  note,  implied 

by  law  from  the  contract  of  assignment,  is  barred  by  the  lapse 
of  five  years  after  the  maker  of  the  note  was  prosecuted  to  in- 
solvency.   Gilmore  v.  Green 772 

10.  A  NEW  promise  to  pay  a  debt  already  existing  and  not 

BARRED  BY  THE  STATUTE,  can  not  be  made  the  foundation  of  an 
action. — Its  only  effect  is  to  cut  off  and  exclude  from  the  period 
of  limitation  the  time  that  had  elapsed  when  the  new  promise 
was  made.  (Hopkins  v.  Stout,  6  Bush,  375;  Carr  v.  Robinson,  8 
Bush,  274;  Trousdale  v.  Anderson,  9  Bush,  277.)    Ibid. 772 

11.  Whether  the  period  of  limitation  is  five  or  fifteen  years 

depends  upon  the  question  whether  the  liability,  which  is  the 
foundation  of  the  action,  is  evidenced  by  writing  or  not,  and 
can  not  be  affected  by  a  new  promise  not  the  foundation  of  the 
action,  whether  verbal  or  in  writing.    Ibid 772 

12.  When  a  new  promise  is  made  before  the  statute  has  barred 

AN  ACTION  ON  THE  ORIGINAL  LIABILITY,  uo  action  cau  be  main- 
tained on  such  new  promise,  unless  it  was  intended  by  the  parties 
to  take  the  place  of  the  original  liability,  and  to  discharge  the 
debtor  from  liability  thereon.    Ibid 772 

13.  The  period  of  limitation  to  the  action  on  the  new  promise 

is  determined  by  the  character  of  the  evidence  of  the  new 
promise.     Ibid 772 

14.  If  the  new  promise  is  made  after  the  statutory  bar  is  com- 

plete, the  action  must  be  upon  the  new  promise,  and  the  period 
of  limitation  will  be  determined  by  the  nature  of  the  evidence 
of  the  new  promise.    Ibid. 772 
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LIVERY-STABLE  KEEPERS— 

1.  LiVERT-STABLE  KEEPERS  HAVE  A  LIEN  On  hoFses  and  Other  liye 
stock  kept  by  them,  althoagh  such  stock  may  be  exempt  from 
execution  or  distress.  ("An  act  for  the  protection  of  livery-stable 
keepers,  farmers,  and  other  persons  in  this  commonwealth,''  ap- 
proved February  7,  1874,)    Fitch  v.  Steagall  &  Young 290 

LOCAL  OPTION— 

1.  County  courts  have  no  power  to  orant  licenses  to  retail 
LIQUORS  in  any  given  locality  after  the  local-optioo  law  has  gone 
into  effect  in  that  locality,  in  consequence  of  a  popular  vote ;  and 
such  licenses  are  void.    Young  v.  Commonwealth............ .  161 

2.  On   the  TRIAL  OF  A  PROSECUTION    FOR  VIOLATING  THE   LOCAL- 

oftion  law,  it  is  competent  to  prDve  that  a  majority  of  the 
legal  voters,  voting  on  the  question  whether  liquors  shall  be  sold 
in  any  city,  town,  or  district,  did  not  vote  against  such  sale ;  but 
it  is  not  competent  to  prove  by  parol  evidence  that  the  requisite 
number  of  notices  were  not  posted,  or  that  they  were  not  poated 
the  length  of  time  before  the  election  that  the  act  required. 
Ibid 161 

8.  When  an  order  directing  the  ELEcmoN  to  be  held,  akd  a 
certificate  of  the  result  are  produced,  and  found  in  sub- 
stantial compliance  with  the  requirements  of  the  act^  the  local- 
option  law  is  prima  facie  in  force  in  the  city,  town,  or  district  to 
which  the  order  and  certificate  relate,  and  the  only  question 
open  for  inquiry  is,  whether  a  majority  of  the  legal  votes  cast  in 
said  election  was  cast  against  such  sale,  and  on  this  issue  the 
burden  is  on  the  defendant.    Ibid 161 

4.  When  the  local-option  law  takes  effect  in  a  given  local- 

ity, it  becomes  operative  as  a  whole,  and  suspends  pro  iamto  all 
inconsistent  laws  relating  to  the  same  subject,  and  anj  one 
violating  that  law  must  be  prosecuted  and  punished  under  its 
provisions,  and  not  under  the  provisions  of  tne  general  law. 
Ibid 161 

5.  An  iNDicrMENT  UNDER  THE  LOCAL-OPTION  LAW  should  be  drawD 

as  indicated  in  the  opinion  in  this  case.    Ibid, ^  161 

6.  The  " locaiz-option  law"  of  January  26,  1874,  did  not  repe«l  or 

modify  the  local  act  of  March  21,  1871,  *<to  prohibit  ihe  sale  of 
intoxicating  liquors  in  the  county  of  Bullitt,"  or  authorise  llie 
voters  of  that  county  to  again  pass  upon  the  question  of  Uoeam 
or  no  license. 

That  some  of  the  provisions  of  the  general  law — the  locml- 
option  law — ^are  in  conflict,  or  inconsistent  with  the  local  Imv, 
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LOCAL  OPTION— (Continued.) 

relating  to  Bullitt  County,  is  no  argument  in  favor  of  the  repeal 
of  the  local  law.    Commonwealth  v.  Weller 218 

7.  The  LocAL-opnoN  law  is  ▲  permanent  and  oontinuing  law 

in  all  parts  of  the  state.  It  is  not  adopted,  suspended,  or  re- 
pealed by  the  vote  of  the  people  of  any  city,  town,  or  civil  dis- 
trict for  or  against  the  sale  of  liquor. 

The  vote  determines  the  question  of  local  potux^  whether  the  sale 
of  liquors  shall  be  licensed  or  not    Commonwealth  v.  Hoke  &  i 
Yocura 668 

8.  A  VOTE  UNDER  THE  LOCAL-OPTION  LAW  may  be  taken  every  two 

years. 

If  the  vote  is  against  the  saUy  no  license  can  be  granted  to 
authorize  the  sale  until  that  decision  has  been  revoked  bv 
another  vote.    Ibid 668 

9.  The  loc^al-option  law  does  not  differ  in  principle  from  the 

former  legislation  restraining  the  liquor  traffic.  It  merely  ex- 
tends the  restriction  by  adding  another  agency — the  vote  of  the 
people — with  power  to  refuse  to  permit  a  license  to  be  granted. 
Ibid, 668 

10.  When  the  vote  is  against  selling,  the  board  to  compare  the 

polls  must  certify  that  fact  to  the  county  court. 

Bid  when  the  vote  is  in  favor  of  selling,  there  is  no  necessity  for 
such  a  certificate.  When  the  vote  has  been  ordered  to  be  taken, 
the  absence  of  such  a  certificate,  as  to  that  vote,  is  sufficient 
evidence  that  the  vote  was  in  favor  of  selling.    Ibid 668 

11.  For  selling  liquor  in  violation  of  the  local-option  law, 

the  offender  may  be  indicted  and  punished  under  that  law  after 
a  second  vote  has  been  taken  revoking  the  former  vote  against 
the  sale.    Ibid 668 

12.  As  to  offenses  committed  after  the  vote  in  favor  of  selling  liquor,  revok- 

ing ^e  former  vote  against  selling,  and  until  the  people  shall 
again  vote  against  the  sale,  the  subject  is  regulated  by  the  pro- 
visions of  the  Qeneral  Statutes,  and  those  who  sell  do  not  violate 
the  local-option  law.    Ibid 668 

IX>ST  PLEADINGS— 

1.  Lost  pleadings  should  be  supplied  before  trial,  etc. 

The  commissioner  should  report  the  evidence,  of  the  contents 
of  the  lost  paper,  heard  by  him,  and  if  the  evidence  will  enable 
him  to  do  so,  write  out  and  report  a  substitute,  which,  when  his 
report  is  approved  by  the  court,  will  stand  in  the  place  of  the 
lost  paper.    Brashear,  &c.  v.  Bouse,  &c 295 
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LOST  PLEADINGS— (Continued.) 

2.  A  SUBSTITUTE  FOR  A  LOST  PETITION  must  Contain  eyery  fact  iieces- 
sary  to  constitute  a  good  cause  of  action — if  it  does  not,  it  will 
not  support  a  judgment  for  the  plaintiffl    Ibid 295 

LUNATICS— 

1.  Innocent  purchaser  from  a  lunatic  before  inquest. 

If  an  innocent  purchaser  from  a  lunatic,  without  knowledge 
of  his  insanity,  can  not  be  put  in  ttaba  quo^  the  conveyance  of  the 
lunatic  should  not  be  set  aaide  at  the  suit  of  the  lunatic  or  his 
personal  representative.  (Chitty  on  Contracts,  p.  191 ;  1  Parsons 
on  Contracts,  386 ;  1  Hilliard  on  Contracts,  p.  810 ;  Metcalf  on 
Contracts,  pp.  80,  81;  Wiley  v.  Weakley's  estate,  24  Indiana; 
Musselman  v.  Cavino,  47  Indiana.)     Ru^  y.  Fenton 490 

2.  The  creditor  of  a  lunatic  is  entitled  to  have  the  estate  of  such 

lunatic,  not  subject  to  exemption,  sold  to  satisfy  his  debt. 

If  the  estate  of  a  lunatic  is  not  sufficient  to  pay  Ms  debts^  "  the 
same,  not  subject  to  exemption,  may,  by  a  circuit  or  chancery 
court,  be  ordered  to  be  sold,  and  proceeds  distributed  and  estate 
settled,  as  prescribed  by  law  for  the  settlement  of  the  estates  of 
insolvent  decedents."  (Sec.  25,  art.  2,  chap.  53,  Gen.  Stat)  Ger- 
man National  Bank  y.  Engeln's  Committee,  &c. 708 

MANDAMUS— 

1.  In  an  action  for  a  mandamus  against  the  auditor  to  compel 

him  to  draw  his  warrant  on  the  treasury  in  favor  of  a  common- 
wealth's attorney  for  $4,000  allowed  him  by  the  circuit  court  for 
defending  a  suit  against  the  state,  made  in  pursuance  of  the  act 
authorizing  the  suit,  it  was  not  necessary  for  the  plaintiff  to  aver 
and  show  that  the  act,  under  which  the  allowance  and  demand 
were  made,  was,  on  its  final  passage,  "  voted  for  by  a  majority  of 
all  the  members  then  elected  to  each  branch  of  the  General  As- 
sembly, and  the  yeas  and  nays  thereon  entered  on  the  journal." 
Auditor  v.  Haycraft 284 

2.  The  courts  can  not  take  judicial  notice  that  the  teas  and 

NAYS  were  not  ENTERED  ON  THE  JOURNAL  ou  the  final  passage 
of  an  act  appropriating  money,  although  the  amount  claimed  un- 
der it  is  not  st«ted  therein.    Ihid» 2S4 

8.  OBJBCnON  TO  THE  CONSTITUTIONALITY  OF  AN  ACT  APFROPRLkTINO 

MONEY — upon  the  ground  that  on  its  final  passage  the  yeas  and 
nays  thereon  were  not  entered  on  the  journal— can  not,  for  the  Arst 
time,  be  made  in  the  Court  of  Appeals.  Such  objection  must  be 
made  by  pleading  the  facts,  and  when  so  pleaded,  the  joamal  of 
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MANDAMUS— (Continued.) 

each  branch  of  the  Oeneral  Assembly  may  be  used  as  evidence, 
but  the  courts  can  not  take  judicial  knowledge  of  such  joumab. 
In  this  case  this  objection  was  not  raised  in  the  court  below. 
Ibid 284 

4.  Failube  to  make  motion  for  mandamus,  on  the  day  named  in 
the  notice,  is  a  waiver  of  the  right  to  make  it  under  that  notice. 
Elliott  CJounty  V.  Kitchen 289 

6.  A  couNTT  bond-holder's  appropriate  remedy  is  against  the 
county  court  of  claims,  by  mandamus,  to  compel  the  court  to 
levy  and  collect  a  tax,  and  pay  the  bonds  as  provided  in  the  act 
authorizing  their  issue.    Ibid 289 

6.  Mandamus  neither  confers  power  nor  imposes  duty,  but  is  a 

command  to  exercise  a  power  already  possessed,  and  to  perform 
a  duty  already  imposed.  (Johnson  v.  Lucas,  11  Humph.  306; 
State  V.  Judge,  15  Ala.  740;  State  v.  Beloit,  21  Wis.  260.)  Lowe 
V.Phelps. 642 

7.  It  must  appear  in  every  application  for  a  mandamus  that  it 

is  the  legal  duty  of  the  respondent  to  do  that  which  it  is  sought 
to  compel  him  to  do,  and  that  he  has,  upon  proper  application, 
refused  to  perform  that  duty.  (Moses  on  Mandamus,  204.) 
Ibid 642 

8.  If  the  sheriff  fails  to  give  bond  on  or  before  the  first 

Monday  in  January  next  succeeding  his  election,  as  prescribed 
by  the  statute,  there  is  no  law  making  it  the  duty  of  the  county 
court  to  accept  his  bond  after  that  date,  and  therefore  a  manda- 
mus will  not  lie  against  the  county  judge  to  compel  him  to  ac- 
cept a  bond  tendered  after  that  day.  (General  Statutes,  sees.  3, 
4,  chap.  100,  and  sec.  12,  chap.  81.)    Ibid 642 

9.  The  sheriff  elected  in  Kenton  at  the  August  election, 

1878,  failed  to  give  bond  on  or  before  the  first  Monday  in  Janu- 
ary, 1879,  as  required  by  law;  the  county  judge  made  an  order  de- 
claring the  office  vacant,  and  refused  to  accept  a  bond  tendered 
January  20,  1879,  and  thereupon  the  sheriff  so  elected  applied  to 
the  circuit  court  for  a  mandamus  to  compel  the  county  judge  to 
accept  the  bond  so  tendered.  The  judgment  of  the  circuit  court 
refusing  the  mandamus  is  affirmed.    Ibid 642 

10.  Whether  any  person  other  than  an  executive  or  ministerial  officer  is 
amenable  to  the  writ  of  mandamus  in  this  state  (Civil  Ck>de,  sec. 
477),  it  is  suggested  in  the  opinion  herein,  is  a  question  of  consid- 
erable moment,  but  is  not  decided.    Ibid 642 
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MechanlcB'  Lien— Mortgages. 

MECHANICS'  LIEN- 

1.  The  mechanics'  lien  law  doeb  not  afplt  to,  and  can  hot 
be  enforced  against,  bridges,  culverts,  trestlesy  ktc,  of 
the  Mt.  Sterling  Coalroad  Company.  Graham,  &c.  ▼.  Mt.  Ster- 
ling Coalroad  Co 425 

MISTAKE— 

1.  If  by  mistake  a  note  is  executed  for  too  labor  an  amount, 

in  a  suit  on  the  note,  the  defendant  may  answer  and  set  up  and 
plead  the  mistake,  as  a  good  defense  to  the  action.  Claxson  v. 
Demaree.. 172 

2.  Proof  of  mistake  in  written  contract  must  be  clearly  es- 

tablished. 

When  a  contract  is  reduced  to  writing,  and  is  treated  by  all 
the  parties  as  the  contract  for  nearly  eleven  years,  without  any  dis- 
covery of  a  mistake  as  to  its  terms,  proof  only  of  the  admiwions 
of  one  of  the  parties,  with  other  proof  contradicting  its  terms, 
can  not  be  held  to  be  sufficient  to  authorize  the  chancellor  to  hold 
that  the  mistake  has  been  clearly  established.  Yocum  v.  Fore- 
inan 494 

MORTGAGES- 

1.  Whether  a  mortgagee  has  a  lien  or  not  on  the  homebtead, 

when  the  husband  alone  executes  a  mortgage  on  the  entire  tract  of 
land,  and  thereafter  abandons  his  homestead,  b  not  decided  in 
this  case.    Lear,  Ac.  v.  Totten,  Ac 101 

2.  A  mortgage  on  a  homestead  has  no  validity,  unless  executed 

as  provided  by  section  18,  article  13,  chapter  88,  General  Statutes 
Ibid 101 

8.  The  mortgage  of  a  married  woman,  like  that  of  one  mi  juHm^  is 
good  when  legally  lodged  for  record. 

The  mortgage  of  a  married  woman  is  enforced  in  this 
although  not  lodged  for  record  for  more  than  a  year  after  it 
acknowledged.    Finley,  Ac.  v.  Spratt  A  Co 225 

4.  The  acknowledgment  of  a  mortgage  by  a  married  woman, 
acknowledged  before  a  deputy  clerk,  the  certificate  being  written 
by  another  deputy  and  signed  by  the  clerk,  as  if  the  acknoirled^ 
ment  had  been  taken  by  him,  was  unsuccessfully  attempted  to  be 
assailed  by  parol  evidence  in  this  case,  on  the  ground  that  the 
making  of  the  certificate  was  the  result  of  mistake  on  the  part  of 
the  clerk.     Harpending's  ex'rs  v.  Wylie,  Ac Sft) 

6.  A  MORTGAGE  ON  THE  WIFE'S  LAND  TO  SECURE  HER  OWN  Oft 
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MORTGAGES-(Continued.) 

husband's  debt,  executed  and  acknowledged  by  her  and  her  hus- 
band, and  recorded  as  provided  by  law,  is  effectual  as  to  her  and 
her  land  and  her  homestead  right  therein.  Drye,  &c.  v.  Cook  & 
Green's  trustee,  &c 459 

6.  A  MOBTGAQE  IS  A  MERE  SECURITY  FOR  DEBT,  and  substantially  both 

at  law  and  in  equity  the  mortgagor  is  the  real  owner  of  the  prop- 
erty mortgaged.    Woolley  v.  Holt.................. „ 788 

7.  Rents  of  mortgaged  property  can  be  claimed  by  the  mort- 

gagee only  by  virtue  of  his  contract  with  the  mortgagor.  They 
are  not  an  incident,  as  between  mortgagor  and  mortgagee,  to  a 
mortgaige  pledging  the  property  by  metes  and  bounds,  and  making 
no  reierence  to  the  rents.    Ibid. 788 

8.  When  there  are  no  intervening  equities  of  other  parties  the  court,  on  it 

appearing  that  the  mortgaged  property  is  in  danger  of  being  lost, 
removed,  or  materially  injured,  or  that  the  condition  of  the  mort- 
gage has  not  been  performed,  and  that  the  property  is  probably 
insufficient  to  discharge  the  mortgage-debt,  may  appoint  a  receiver, 
and  subject  the  subsequently-accruing  rents  or  profits  to  the  sat- 
isfaction of  the  mortgagee's  claims.     Ibid...,., 788 

9.  Where  another  than  the  mortgagee  has  acquired  a  legal  or  equitable  in- 

terest in  or  title  to  the  rents  or  profits,  prior  to  the  appointment  of 
a  receiver,  as  provided  in  section  299  of  the  Civil  Code,  the  mort- 
gagee's claim  to  such  rents  or  profits  will  be  postponed  to  that  of 
the  intervening  claimant.     Ibid 788 

11.  In  the  absence  of  an  express  pledge  of  the  rents  to  the 
MORTGAGEE,  his  right  to  them  is  at  best  but  an  equity,  only  to  be 
enforced  in  the  manner  and  under  the  circumstances  indicated  by 
section  299  of  the  Code,  and  not  then  if  another  has  acquired,  for 
a  consideration,  a  claim  to  the  rents.     Ibid 788 

(See  alHO  Liens.) 
MUNICIPAL  BONDS.    (See  County  and  District  Bonds.) 

NEGLIGENCE— 

1.  Directors  are  not  liable  to  the  stockholders  for  losses 
SUSTAINED  by  THE  BANK,  by  the  fraud  and  default  of  the  cash- 
ier, unless  they  were  guilty  of  fraud,  or  bad  faith,  or  such  gross 
negligence  as  would  imply  bad  faith. 

TTie  directors  in  this  case  acted  in  good  faith^  and  exercised  ordi- 
nary diligence,  and  are  held  not  to  be  liable  to  the  stockholders. 
Dunn's  adm'r,  Ac.  v.  Kyle's  ex'r,  Ac 134 


864  INDEX.  [vol.  xnr. 

MegUgenoe— New  Promlae. 
NBGLIGENCEMContinued.) 

2.  DIRBOTOB8  AS  GRATUITOUS  BAn.RKB  ASE  NOT  RESPONSIBLE  FOB 

LOSS,  unless  occasioned  by  fraud  or  gross  negligence  on  their  part 
Ibid :...  134 

8.  A  PRESIDENT  OF  A  BANK  WITH  A  NOMINAL  SALARY  should  not  be 

held  to  a  stricter  account  than  the  use  of  ordinary  care.    lb,  VSi 

4.  To   NEGLIGENTLY   FRIGHTEN   AN   ANIMAL,   BEING    AT   THE   TIME 

DRIVEN  BY  THE  PLAINTIFF,  renders  the  person  guilty  of  the 
negligence  liable  to  respond  in  damages  for  any  injury  sus- 
tained by  the  plaintiff  in  consequence  of  the  fright.  Hudson 
and  Wife  v.  L.  &  N.  R.  R.  Co 303 

6.  Whether  there  was  negligence  in  failing  to  give  warn- 
ing OF  the  APPROACH  OF  THE  TRAIN,  in  this  casc,  WHS  R  ques- 
tion for  the  jury  and  not  for  the  court.    Ibid 303 

6.  The  killing  or  damaging  stock  by  railroad  cabs  shall  be 

prima  fade  evidence  of  carelessness  and  negligence  of  the  com- 
pany. (Sec.  5,  chap.  57,  Gren.  Stat.)  Kentucky  Central  R.  R.  Ca 
V.  Lebus 518 

7.  Contributory  negugence,  sufficient  to  excuse  the  rail- 

road COMPANY  from  all  responsibility,  must  be  such  as,  but  for 
it,  the  accident  could  not  have  happened.  (Paducah  &  M.  R.  R. 
Company  v.  Hoebl,  12  Bush,  41.)     Ibid 518 

8.  In  considering  the  question  of  the  negligence  of  the 

agents  of  a  railroad  company,  all  their  duties  must 
BE  CONSIDERED — their  first  and  higher  duties  to  the  passengers 
and  property  in  their  charge,  and  their  subordinate  duties  to 
avoid  injury  to  live  stock  straying  on  the  road  in  front  of 
them — and  such  agents  and  employes  will  be  guilty  of  actionable 
negligence,  whenever  the  injury  complained  of  is  the  result  of 
their  failure  to  observe  that  care,  vigilance,  and  foresight  that 
ordinarily  prudent  men,  skilled  and  engaged  in  a  like  perilous 
service,  should  or  ought  to  observe.    Ibid 518 

NEW  PROMISE— 

1.   A  NEW  PROMISE,    TO   PAY  A   DEBT  ALREADY  EXISTING   AKD  NOT 

BARRED  BY  THE  STATUTE,  csn  not  be  made  the  foundation  of 
an  action. — Its  only  effect  is  to  cut  off  and  exclude  from  the 
period  of  limitation  the  time  that  had  elapsed  when  the  new 
promise  was  made.  (Hopkins  v.  Stout,  6  Bush,  875;  Carr  v. 
Robinson,  8  Bush,  274;  Trousdale  v.  Anderson,  9  Buah,  277.) 
Gilmore  v.  Green 773 

2.  Unless  the  new  promise  is  made  upon  some  consideration  it 
can  not  be  enforced.    (Ogden  v.  Eedd,  18  Bush,  581.)    IbidL  772 
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NEW  PROMISE— (CJontinued.) 

3.  Whether  THE  period  of  limitation  is  five  ob  fifteen  years, 

to  an  action  ou  a  new  promise,  depends  upon  the  question  whether 
the  liability,  which  is  the  foundation  of  the  action,  is  evidenced 
by  writing  or  not,  and  can  not  be  affected  by  a  new  promiae  not  the 
foundation  of  the  action,  whether  verbal  or  in  writing.  *  Ibid,  772 

4.  When  a  new  promise  is  made  before  the  statute  has  babbed 

AN  ACTION  ON  THE  OBioiNAL  LIABILITY,  no  actlon  Can  be  main- 
tained on  such  new  promise,  unless  it  was  intended  by  the  parties 
to  take  the  place  of  the  original  liability,  and  to  discharge  the 
debtor  from  liability  thereon.     Ibid 772 

5.  The  pebiod  of  limitation  to  the  action  on  the  new  pbomise 

is  determined  by  the  character  of  the  evidence  of  the  new  prom- 
ise.   Ibid 772 

6.  If  the  new  pbomise  is  made  afteb  the  statutoby  bab  is  com- 

PLETk,  the  action  must  be  upon  the  new  promise,  and  the  period 
of  limitation  will  be  determined  by  the  nature  of  the  evidence 
of  the  new  promise.    Ibid 772 

NEW  TRIAL— 

1.  Objection  to  the  competency  of  evidence  must  be  saved  in  the 

grounds  for  a  new  trial.  If  not  so  saved  such  objections  can  not 
be  considered  by  the  Court  of  Appeals.  Commonwealth  for,  &c. 
V.  Williams,  &c 297 

2.  No  ebbob  can  be  taken  advantage  of  on  appeal,  unless  it  was 
•  specifically  relied  on  in  the  grounds  assigned  in  support  of  the 

motion  for  a  new  trial.  (McLain  v.  Dibble  &  Co.,  13  Bush,  298.) 
Ibid 297 

8.  The  Coubt  of  Appeals  has  no  poweb.to  inquibe  whetheb  the 
loweb  coubt  ebbed  in  ovebbulino  a  motion  for  a  new  tbial. 
(Terrell  v.  Commonwealth,  13  Bush,  246 ;  Kennedy  v.  Common- 
wealth, 14  Bush,  340.)    Farris  v.  Commonwealth 362 

4.  Objection  fibst  made  in  motion  and  gbounds  fob  new  tbial, 
aa  to  alleged  errors  committed  during  the  progress  of  the  trial, 
can  not  be  considered  by  the  Court  of  Appeals.  Brown  v.  Com- 
monwealth  398 

KOK  EST  FACTUM— 

1.  Undeb  a  genebal  plea  of  non  est  factum,  a  question  as  to  the 
conditional  signing  and  delivery  of  a  writing  can  not  be  consid- 
ered. 

A  special  plea  of  non  est  fachtm  is  essentially  necessary  in  order  to 
make  a  defense  upon  the  ground  that  there  was  a  conditional  sign- 
ing or  delivery  of  the  writing.    Hall,  &c.  v.  Smith 604 

Vol.  XIV.— 56 
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Non-resldento— Notioe. 

NON-RESIDENTS— 

1.  All  PBOGEEDING8  TO  SUBJECT  PROPERTY  OF  KON-REBIDENTS^  DOt 

actually  summoned  and  who  do  not  appear  to  the  action,  are  in 
derogation  of  the  common  law,  and  nothing  is  to  be  presumed  in 
favor  of  the  jurisdiction.    Grigsby,  &c  v.  Barr,  &c 330 

2.  When  the  statute  provides  a  method  by  which  the  property  of 
a  non-resident  may  be  reached,  it  is  not  only  to  be  strictly  fol- 
lowed, but  it  must  be  followed  to  the  exclusion  of  any  other 
method  not  also  clearly  provided. 

7^  Civil  Code  having  prwided  a  method  for  std^ecting  the  prop- 
erty of  a  nonrreiident  to  the  payment  of  his  debts  due  upon  con- 
tract, all  laws  previously  enacted,  and  providing  any  other  man- 
ner of  proceeding,  are  repealed  by  section  875  thereof.  Ibid..  330 

8.  The  property  of  a  non-resident  can  not  be  subjected  when 
there  is  no  service,  no  appearance,  no  attachment,  and  no  lien  as- 
serted.   Ibid. 330 

4.  A  void  judgment  to  sell  land  of  non-resident  was  rendered, 
IN  THIS  CASE,  wherein  the  plaintiff,  in  his  petition,  sec  up  his  debt 
against  the  non-resident,  described  the  land,  and  prayed  for  the 
sale  thereof,  etc. — There  being  no  service,  no  appearance,  and  no 
attachment,  the  judgment  ordering  the  sale  was  void.    Ibid.  830 

NOTICE— 

1.  When  the  publication  of  notice,  in  the  manner  and  for  the 

TIME  required  BY  THE  STATUTE,  IS  A  PREREQUISITE  OF  JURISDIC- 
TION, as  in  this  case,  and  there  is  in  the  record  what  purports  to 
be  a  copy  of  the  notice  published,  and  evidence  of  the  form  of 
the  notice  and  the  number  of  times  it  was  published  in  the  news- 
paper,  this  must  be  taken  to  be  the  only  notice  published ;  and 
the  court  can  not  presume,  in  aid  of  jurisdiction,  that  it  was  pub- 
lished a  greater  number  of  times  than  was  stated  in  the  affidavit, 
or  that  any  other  notice  was  given.    Hart  v.  Grigsby 642 

2.  Notice  of  the  fiijnq  of  the  petition  and  object  therbof 

required  by  the  statute,  in  proceedings  to  empower  a  married 
woman  to  contract,  etc.,  as  a  feme  sole^  may  be  published  over  the 
names  of  the  petitioners  or  over  the  name  of  the  clerk  of  the 
court. 

Proof  by  affidavit  or  deposition  that  the  notice  had  beem  jmtHtked 
in  every  issue  of  the  newspaper  designated  by  the  coart  daring 
ten  consecutive  days  is  sufficient. 

Proof  that  the  notice  had  seven  weekly  insertions  was  sufficient  in 
this  case,  as  it  was  necessarily  published  in  each  issue  for  ten  con- 
secutive days  between  the  filing  of  the  petition  and  tbe  date  of 
the  affidavit  proving  the  publication.    Ibid .*. 512 
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8.  A  DEFECTIVE  AFFIDAVIT  PROVING  THE  PUBLICATION  OP  THE  NOT 

REQUIRED  BY  THE  STATUTE  being  presented,  accepted,  acted  on 
the  court,  filed  with  the  papers,  and  referred  to  in  the  judgm( 
did  not  render  the  judgment  void,  although  the  court  may  h 
erred  in  receiving  such  defective  affidavit  as  evidence. 

The  affidavit  was  defective  in  thia  ease  in  that  it  did  not  si 
that  the  person,  before  whom  it  purported  to  have  been  sw 
to,  was  an  officer  authorized  to  administer  aq  oath,  or  that 
administered  the  oath  in  the  county  or  district  of  which  he  ' 
an  officer.    Ibid 

4.  The  pubucation  of  the  notice  of  the  filing  of  the  pj 

TION  AND  object  theeeof,  in  proceedings  to  empower  a  man 

woman  to  contract,  etc.,  as  a  feme  iole,  as  provided  for  in  the 

of  February  14,  1866  (Myers's  Supp.  728),  was  mjfficieni,  when} 

Usked  in  one  issue  of  the  paper  designated  by  the  court,  at  least 

days  before  the  rendition  of  the  decree,  and  therefore  the  co 

had  jurisdiction  to  render  the  decree  in  this  case.    Dunn's  e: 

V.  Shearer 

5.  The  conditional  signing  of  a  bond  by  a  surety  can  not  af 
the  rights  of  the  obligee,  unless  he  has  notice  of  the  agreem 
between  the  principal  and  his  surety  before  he  accepts  the  bo 
Hall,  &c.  V.  Smith 

6.  The  bond  itself  gave  notice  to  the  obligee  of  an  infibm 

IN  its  execution  in  this  case. 

When  the  bond  shows  upon  its  face  that  it  has  been  signed  byai 
only  of  the  sureties  named  therein^  it  gives  notice  to  the  obligee,  tha 
was  signed  by  those  of  the  sureties  named  therein,  who  signec 
upon  the  condition  or  agreement  that  all  the  sureties  nai 
therein  were  to  sign  it  before  delivery.     Ibid 

7.  Facts  sufficient  to  put  one  of  ordinary  prudence  upon 

QUIRY,  as  to  an  infirmity  in  an  obligation,  are  equivalent  to  ad 
notice  of  such  infirmity.    Ibid 

8.  l^oncE  to  take  depositions  at  the  same  time  the  adverse  part 

taking  depositions,  in  the  same  case,  at  another  place,  is  insuffici 
Nor  does  it  alter  the  case  that  the  party  might  have  obtained  ; 
misflion  to  cross-examine,  and  thus  have  completed  the  deposit! 
before  the  case  was  finally  submitted.     Collins,  &c.  v.  Rich 

&,c 

9.  A  judgment  empowering  a  married  woman  to  contract,  e 
AS  A  FEME  SOLE,  although  erroneous,  is  not  void,  because  thei 
no  order  of  court  designating  the  newspaper  in  which  the  no 
of  the  application  should  be  published,  or  because  the  evidenc 
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the  fact  of  publication  is  not  such  as  is  required  by  the  statute. 
Mann  v.  Martin,  adm'r,  &c 763 

10.  JURISDICnON  IN  PBOCEEDING6  TO  EMPOWER  ▲  MARRIED  WOMAN  TO 

CONTRACT,  ETC.,  AS  A  FEME  SOLE  depends  upon  the  fact  of  publi- 
cation of  the  notice  rather  than  the  manner  of  proving  it. 

The  act  of  the  court  in  basing  the  decree  upon  the  publication  aa 
madcy  although  erroneous,  is  conclusive  of  the  question  of  juris- 
diction, and,  although  erroneous,  the  decree  is  not  void. 

In  this  case  a  copy  of  what  purports  to  be  the  notice  required 
by  the  act,  accompanied  by  the  unsworn  certificate  of  the  bcx)k- 
keeper,  that  it  had  been  published  in  the  Courier- Journal  ten 
dayii,  is  the  only  evidence  of  publication  shown  by  the  record. 
Ibid. 763 

11.  When  the  sheriff  seizes  the  personal  property  of  another 
THAN  the  defendant,  if  such  owner  is  in  possession  he  is  not 
required  to  give  any  notice  to  the  sheriff  as  to  his  right  of  poesed- 
sion,  as  required  by  the  Code  (sec.  191  [218]),  in  order  to  secure 
or  preserve  his  right  of  action  against  such  sherifll    Ibid. 763 

OBJECTIONS— (See  Exceptions.) 

OVERRULED  CASES— 

1.  What  i»  mid  in  Manier  v.  Myers^  dke.,  4  B.  Mon,  514,  in  reference  to 

the  common-law  doctrine  of  ancient  lights,  is  mere  dictum.  Bay 
V.  Sweeney 1 

2.  Stamper  v.  Commonwealth,  7  Bush,  612,  construing  section  2,  article 

6,  chapter  28,  Revised  Statutes,  and  holding  that  aiders  and  abet- 
tors were  not  punishable  under  that  section  is,  in  effect,  restricted 
in  its  application  to  that  section,  although  not  expressly  overruled 
in  this  case,  in  which  it  is  held  that  an  aider  and  abettor  is  pan- 
ishable  as  a  principal  under  section  4,  article  5,  chapter  29,  Gen- 
eral Statutes.    Ward  v.  Commonwealth 233 

8.  Phillips  V.  Commonwealth,  2  Duvall,  328 ;  Young  v.  Same,  6  Bush, 
312 ;  Bohannon  v.  Same,  8  Bush,  486,  are  discussed  and  construed 
so  as  to  harmonize  with  the  opinion  herein  as  to  self-defense. 
Kennedy  v.  Commonwealth 340 

4.  Walkek  v.  Sayers,  5  Bush,  679,  was  decided  correctly  on  the 
facts  therein,  but  that  part  of  the  opinion,  in  that  case,  which 
purports  to  decide  that  a  surety  may  obstruct  or  hinder  his  being 
sued  within  the  meaning  of  the  statute,  by  a  verbal  request  to 
forbear  and  a  verbal  promise  to  pay,  etc.,  was  dictum,  and  not 
well  considered.    Kennedy  v.  Foster's  ex'rs 479 
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5.  Nichols  dt  Co.  v.  Burton,  dtc.,  5  Bush,  in  so  far  as  it  intimates  that 
a  suit  and  judgment  against  one  partner  is,  of  itself,  a  merger 
and  satisfaction  of  the  claim  against  the  other  partners,  is  over- 
ruled.   Williams  v.  Rogers 776 

PARTIES— 

1.  The  ooKDinoN  of  the  defendant  is  best,  other  things  being 

equal.    Summers  v.  Kilgus,  &c 449 

2.  All  persons  jointly  bound  were  necessary  parties  defend- 

ant at  common  law,  and  prior  to  the  adoption  of  the  Civil  Ck)de, 
but  a  non-joinder  of  any  one  of  the  joint  obligors  was  not  neces- 
sarily fatal  to  the  action.  A  failure  to  interpose  a  plea  in  abate- 
ment was  a  waiver  of  the  objection,  but  a  judgment  against  those 
sued  was  a  merger  and  a  release  of  the  claim  against  the  other 
joint  obligors.    Williams  v.  Rogers 776 

PARTNERS  AND  PARTNERSHIPS— 

1.  Partners  in  a  single  adventure.    An  agreement  to  participate 

in  the  profits  and  losses  of  a  single  adventure  constituted  the  par- 
ties partners  in  that  adventure  in  this  case. 

An  agreement  between  two  firms  to  purchase  hogs  and  pack  pork 
one  season  on  joint  account,  constituted  a  partnership  as  to  that 
adventure,  and,  whether  regarded  as  a  partnership  or  on  joint 
account,  the  same  equities  exist  between  the  parties. 

The  fact  that  one  firm  had  control  of  the  product,  and  could  alone 
aeU,  did  not  destroy  the  right  of  the  other  to  have  the  partnership 
assets  applied  to  the  payment  of  the  partnership  debts.  Meador, 
Ac.  V.  Hughes,  trustee,  &c 652 

2.  An  incoming  partner  dobs  not  become  liable  for  antece- 

dent DEBTS  OF  THE  FIRM  without  an  express  undertaking  to 
that  eflfect    Ibid 652 

8.  A  contract  bet^oeen  two  firms,  to  pack  pork  on  joint  account,  did  not 
have  the  effect  of  consolidating  the  two  firms,  or  of  making 
either  liable  for  the  antecedent  debts  of  the  other. 

In  marshaling  the  assets  of  the  joint  adventure,  each  partner  has 
a  lien  upon  the  same,  and  a  right  to  have  them  applied  to  the 
payment  of  the  debts  incurred  in  that  adventure.     Ibid. 652 

^  The  manner  in  which  a  partner  holds  himself  out  to  the 
public  will  determine  the  extent  of  his  liabilities,  to  those  deal- 
ing with  the  partnership,  and  not  the  secret  agreement  as  to  the 
terms  of  the  partnership  which  may  have  been  entered  into  be- 
tween the  partners.    Williams  v.  Rogers 776 
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PARTNEES  AND  PARTNERSHIPS— (Continued.) 

6.  The  failure  of  the  court  to  give  judgment  aoaixbt  oms 

OF  SEVERAL  PARTIES  SUED  ON  A  PARTNERSHIP  UNDERTAKIKO, 

when  all  the  partners  are  before  the  court,  b  not  a  reversible 
error  available  to  one  of  the  partners  against  whom  judgment 
was  rendered.     Ihid 776 

6.  A  PARTNERSHIP  UAHILITY  IS  JOINT. 

Whenever  two  or  more  persons  enter  into  a  contract,  the  lia- 
bility thus  assumed  is  presumed  to  be  joint,  unless  the  terms  of 
the  agreement  make  it  several  or  joint  and  several.    Ibid,.,..  776 

7.  All  persons  jointly  bound  were  necessary  parties  defend- 

ant at  common  law,  and  prior  to  the  adoption  of  the  Civil  Code; 
but  a  non-joinder  of  any  one  of  the  joint  obligors  was  not  necessa- 
rily fatal  to  the  action.  A  failure  to  interpose  a  plea  in  abate- 
ment was  a  waiver  of  the  objection,  but  a  judgment  against  those 
sued  was  a  merger,  and  a  release  of  the  claim  against  the  other 
joint  obligors.     Ibid 776 

8.  Suit  and  judgment  against  one  partner  do  not  bar  proceed- 

ings against  the  other  partners. 

The  commm-law  rules  as  to  joint  and  several  liability  upon  con- 
tracts are  in  effect  abolished  by  sections  26,  27,  873,  687  of  the 
Civil  Code. 

A  creditor  may^  at  his  electum^  sue  any  or  aU  of  the  members  of  a 
partnership,  and  a  judgment  against  one  or  more  will  not  be  a  bar 
to  proceedings  against  the  others. 

Nichols  <k  Co,  v.  Burton,  <£v.,  5  Bush,  in  so  far  as  it  intimates 
that  a  suit  and  judgment  against  one  partner  is,  of  itself,  a 
merger  and  satisfaction  of  the  claim  against  the  other  partners, 
is  overruled.    Ibid 776 

PASSWAYS— (See  Boads  and  Pamoays,) 

PLEADINGS  AND  PRACTICE  IN  CIVIL  ACTIONS— 

1.  When  the  jury  wish  further  information  upon  a  poert  of 
LAW,  "the  information  required  shall  be  given  in  the  presence 
of,  or  after  notice  to  the  parties,  or  their  counsel."  (Civil  Code, 
subsec.  5,  sec.  317.) 

In  this  case,  the  issue  being  whether  there  was  a  sale  of  a  hone 
or  not,  after  the  jury  had  retired  to  consider  of  their  verdict,  one 
of  the  jury  wrote  a  note  to  the  judge,  to-wit,  "In  this  case  would 
the  mode  of  payment  affect  the  validity  of  the  sale?'*  to  wiiich 
the  judire  replied,  "  It  would  not,"  without  the  knowledge  or  con- 
sent of  the  parties.  For  the  error  in  thus  communicating  to  the 
jury  the  judgment  is  reversed.    Goode  v.  Campbell 75 
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PLEADINGS  AND  PRACTICE  IN  CIVIL  ACTIONS— (Continued.) 

2.  Clerk  of  one  coukt  must  obey  the  order  of  another  court 

removing  attachments  and  tlie  actions  in  which  they  were  issued, 
as  provided  in  section  210  of  the  Code  of  1877.  Schroll  v.  Speed, 
Ac 186 

3.  Transfer  of  equitable  issues  to  the  equity  docket,  etc. 

When  both  legal  and  equitable  iisues  are  formed  in  an  ordinary 
action^  the  court  should  transfer  the  equitable  issues  only  to  the 
equity  docket,  because,  if  the  equitable  defenses  fail,  the  parties 
are  entitled  to  the  verdict  of  a  jury  on  the  legal  issues. 

Bui  although  the  court  may  have  improperly  tranBf erred  legal  issues 
with  an  equitable  issue,  yet,  if  the  court  properly  adjudged  in 
favor  of  the  equitable  defense,  and  that  is  a  full  defense  to  the 
action,  its  refusal  to  re-transfer  the  legal  issues  to  the  ordinary 
docket  was  not  error,  because  the  plaintiff's  action  had  been  de- 
feated, and  there  was  nothing  to  try  at  law.  Wimmer  v.  Fick- 
lin 198 

4.  Judgment  not  specifically  prayed  for  is  erroneous,  unless  a 

defense  is  made.    (Civil  Code,  sec.  90.) 

"  Wherefore  plaintiff  prays  that  the  mortgage  be  foreclosed, 
and  for  all  other  proper  relief." 

No  defense  being  made  to  the  note  sued  on,  a  personal  judgment 
thereon  against  the  defendant,  on  the  foregoing  prayer,  was  erro- 
neous. 

The  assertion  of  the  claim  by  the  defendant  to  a  homestead,  in 
the  mortgaged  land,  was  not  such  a  defense  to  the  action  as  was 
necessary  to  authorize  a  personal  judgment  for  the  amount  of  the 
note,  on  the  foregoing  prayer  for  all  other  proper  relief.  Hans- 
ford V.  Holdam 210 

6.  Filing  an  answer  waives  the  right  to  object  to  the  want  of 
legal  process  or  the  service  thereof.  Elliott  Co.  v.  Kitchen....  289 

6.  Lost  pleadings  should  be  supplied  before  trial,  etc. 

The  commissioner  should  report  the  evidence,  of  the  contents 
of  the  lost  paper,  heard  by  him,  and  if  the  evidence  will  enable 
him  to  do  so,  to  write  out  and  report  a  substitute,  which,  when  his 
report  is  approved  by  the  court,  will  stand  in  the  place  of  the  Inst 
paper.    Brashear,  &c.  v.  Bouse,  &c 295 

7.  A  SUBSTITUTE  FOR  A  LOST  PBTiTiON  must  contain  every  fact  neces- 

sary to  constitute  a  good  cause  of  action — if  it  does  not,  it  will 
not  support  a  judgment  for  the  plaintiff.     Ibid 295 

8.  Circuit  court  has  no  power  to  grant  an  appeal  after  the 

EXPIRATION  OF  THE  TERM  at  which  the  motion  for  a  new  trial  was 
overruled. 
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An  appeal  granted  at  a  sul^f^quent  tenn  ia  a  nullity.  Wrigfat^ 
Haniin  &  Hay  v.  Woolfolk 308 

9.  GiVINO  TIME  TO  A  DAT  IN  A  SUBSEQUENT  TERM  TO  PREPARE  A  BILL 

OF  EXCEPTIONS  does  not  operate  to  prevent  the  oollectioD  of  the 
judgmeDt  by  execution,  or  stay  any  proceedings  on  the  judgment 
/6m/. 308 

10.  Abbioxment  of  errors  and  schedule  must  be  filed  within 

NINETY  DAYS  from  the  granting  of  the  appeal.    Ibid^ 308 

11.  ''Objection  and  exception  "  are  both  required  by  the  Civil 

Code  of  1877  as  to  decisions  made  at  the  instance  of  the  adverse 
party. 

Unlem  an  objection  %$  first  made^  an  exception,  to  a  decision  made 
at  the  instance  of  the  adverbe  party,  is  unavailing. 

The  rule  ettabUthed  by  Podan  v.  Smith's  ex'r,  8  Bush,  589,  was 
changed  by  section  333  of  the  Civil  Code  of  1877.  Loving,  &c 
V.  Warren  County. 316 

12.  OBJECnON  OR  EXCEPTION  TO  A  PEREMPTORY  INSTRUCTION  IS  NOT 
NECESSARY. 

A  peremptory  instruction  to  the  jury  to  find  for  the  defendant 
is  equivalent  to  a  judgment  for  the  defendant — in  effect  a  demur- 
rer to  the  evidence — ^a  decision  by  the  court  upon  the  law  and 
facts  that  no  recovery  could  be  had.  In  such  a  case  an  objection 
or  exception  is  not  necessary  to  enable  the  plaintiff  to  complain  of 
an  error  in  giving  the  peremptory  instruction.  (Coffman  v.  Wil- 
son, 2  Met.  542.)    Ibid 316 

13.  Failure  to  allege  a  right  to  possession  is  cured  by  answer 

AND  JUDGMENT,  when  the  title,  set  up  by  the  defendant,  is  the 
same  as  that  asserted  by  the  plaintiff.  In  this  case  the  defendant 
claimed  under  a  sale  made  under  a  void  judgment  against  the 
plaintiff. 

14.  Amendments  to  plead  statute  of  limitations  were  properly 

refused  by  the  court  in  this  case.    Yocum  v.  Foreman 4^ 

15.  Performance  or  excuse  for  non-performance  of  condition 

precedent  must  be  pleaded  as  required  at  eommon  law. 

At  common  law  it  was  ordinarily  required  of  the  pleader  not 
only  to  make  an  allegation  of  the  performance  of  a  condition  prece- 
dent, but  a  statement  of  the  time  and  manner  of  its  perform- 
ance, or  an  excuse  for  non-performance,  in  order  that  the  court 
might  determine  as  a  matter  of  law  whether  the  intention  of  the 
covenant  had  been  fulfilled,  and  in  order  that  a  traversable  u 
might  be  presented. 
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PLEADINGS  AND  PRACTICE  IN  CIVIL  ACTIONS— (Continued. ) 

Such  were  the  rulings  prior  to  the  adoption  of  the  Civil  Code 
of  1851.  (Stuteviile  v.  Miles,  2  Mar.  425 ;  Bead  v.  Cisney,  4  Litt. 
137;  Perrin  v.  Thurman,  4  Mon.  176;  Alexander  v.  Wales,  6  Mon. 
324. 

Section  149  of  the  Code  of  1851,  providing  that  "  in  pleading  the 
performance  of  a  condition  precedent  in  a  contract,  it  shall  not  be 
necessary  to  state  the  facts  showing  such  performance,  but  it  may 
be  stated  generally  that  the  party  duly  performed  all  the  condi- 
tions on  his  part,''  etc.,  tvas  omUted  from  the  Code  of  1877,  and  its 
omission  must  be  construed  as  an  intention  to  restore,  in  such 
cases,  the  common-law  rule  of  pleading  as  it  had  been  interpreted 
prior  Ho  the  adoption  of  the  Code  of  1851.  Averbeck,  &c.  v. 
Hall 605 

16.  Eight  to  bequi&b  plaintiff  to  bwear  to  his  petitiow  is  waived 

BY  ANSWEB — ^after  having  thus  waived  his  right,  defendant  can 
not  regain  it,  by  withdrawing  his  answer.  Butler,  &c.  v.  Church 
of  the  Immaculate  Conception 540 

17.  Bight  to  becover  is  limited  to  the  breach  alleged.    On  an 

alleged  failure  to  ac<K)unt  for  and  pay  over  money  collected,  the 
plaintiff  was  not  entitled  to  a  judgment  for  money  which  ought 
to  have  been,  but  was  not,  collected  by  the  defendant.  Hall,  &c. 
V.Smith 604 

18.  Undeb  a  genebal  plea  of  non  est  factum,  a  question  as  to 

the  conditional  signing  and  delivery  of  a  writing  can  not  be 
considered. 

A  gpecial  plea  of  non  est  factum  u  essentially  necessary  in  order  to 
make  a  defense  upon  the  ground  that  there  was  a  conditional  sign- 
ing or  delivery  of  the  writing.     Ibid 604 

19.  In  a  civil  action,  to  becovee  money  bet  on  an  election  and 

WON  AND  beceived  BY  THE  DEFENDANT,  brought  by  the  Com- 
monwealth under  sections  1  and  2  of  article  2,  chapter  47  of  the 
General  Statutes,  it  is  not  necessary  to  allege  in  the  petition  that 
the  defendant  bet  for  or  against  the  election  of  some  designated 
person,  or  that  the  defendant  has  been  indicted  and  convicted  of 
the  offense  of  betting  on  the  election ;  nor  is  the  petition  defect- 
ive because  it  alleges  a  "  bet  on  the  resiUt  of  the  election "  in- 
stead of  a  "  bet  on  the  election,"  as  in  the  language  of  the  statute. 
Commonwealth  v.  Avery 625 

20.  An  allegation  that  defendant  "bet  on  the  result  of  an  electiony^  is  not  a 

conclusion  of  law ;  nor  does  it  imply  that  the  bet  was  made  after 
the  election  had  been  held;  nor  would  it  be  material  if  the  bet 
was  made  before  the  result  was  declared.    Ibid, 625 
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21.  Whether  the  cUlegation,  thai  the  bet  vxu  made  an  the-^day  of ,  1875, 

shows  that  the  bet  was  made  before  the  election  was  oonsummated, 
is  not  a  matter  of  general  demurrer,  but  can  only  be  corrected  by 
motion  to  make  definite.      Ibid. 625 

POSSESSION— 

1.  A    POSSESSION  WHICH   BAB8  THE  BIGHT  OF  THE  B£AL  OWNER  TO 

RECOVER  LAND  invests  the  tenant  in  possession  with  title,  upon 
which,  if  he  subsequently  gets  out  of  possession,  he  may  maintain 
ejectment.    Ray  v.  Sweeney 1 

2.  Failure  to  allege  a  right  to  possession  is  cured  by  answer 
AND  judgment,  wheu  the  title,  set  up  by  the  defetidant,  is  the 
same  as  that  asserted  by  the  plaintiff.  In  this  case  the  defendant 
claimed  under  a  sale  made  under  a  void  judgment  against  the 
plaintiff.    Grigsby,  &c.  v.  Barr,  &c 330 

PRACTICE  IN  COURT  OF  APPEALS— 

1.  Motion  to  set  aside  a  void  judgment  must  be  made  and  over- 

ruled in  the  lower  court  before  an  appeal  can  be  prosecuted  to  the 
Court  of  Appeals  to  reverse  it.  (Bullitt's  Code,  section  763.) 
Bullitt  V.  Commonwealth 74 

2.  The  Court  op  Appeals  will  not  entertain  jurisdiction 

when,  conceding  all  the  appellant  claims,  it  has  no  jurisdiction. 
Ibid 74 

8.  No  ERROR  CAN  BE  TAKEN  ADVANTAGE  OF  ON   APPEAL,  UnleflS  it 

was  specifically  relied  on  in  the  grounds  assigned  in  support  of 
the  motion  for  a  new  trial.  (McLain  v.  Dibble  &  Co.,  13  Bosh, 
298.)    Commonwealth  for,  &c,  v.  Williams,  Slc 297 

4.  Unless  the  finding  is  palpably  against  the  evidence  ad- 
duced  to  establish  the  facts  necessary  to  support  the  judgment, 
the  Court  of  Appeals  will  affirm  on. the  ground,  that  ''the  deci- 
sion is  contrary  to  the  evidence." 

See  in  opinion  a  statement  of  the  evidence  in  this  case  where- 
in the  court  say,  "  We  can  not  say  from  the  evidence  as  exhibited 
in  the  bill  of  exceptions  that  the  amrt  below  might  not  hAve 
properly  found  for  the  defendants,  because  of  the  failure  to  abow 
demand,  to  show  acceptance  of  the  bond,  ...  or  upon  th« 
plea  of  non  est  factum,    Jbid 297 

6.  Objection  to  the  competency  of  evidence  must  be  saved  in 
the  grounds  for  a  new  trial.  If  not  so  saved  such  objections  can 
not  be  considered  by  the  Court  of  Appeals.    Ibid 297 
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PRACTICE  IN  COURT  OF  APPEALS— (Continued.) 

6.  If  appellant  should  be  prevented  from  filing  the  trans- 

cript in  the  cierk'ii  office  of  the  Court  of  Appeals  twenty  days 
before  tlie  first  day  of  the  second  term  of  the  court  after  the 
judgment  was  rendered,  he  may,  upon  cause  shown,  obtain  from 
the  Court  of  Appeals  an  order  extending  the  time  of  filing  the 
same.    Wright,  Hardin  &  Hay  v.  Woolfolk 308 

7.  The  appeal  prayed  in  the  lower  court  is  digmissed  with  damages,  be- 

cause the  assignment  of  erntrs  and  schedule  were  not  filed  within 
ninety  days  after  the  granting  of  the  appeal.     Ibid 308 

8.  The  Court  of  Appeals  can  not  speculate  on  the  effect 

OF  incompetent  evidence,  which  may  have  had  an  important 
bearing  upon  the  mind  of  the  jury.  It  is  enough  for  it  to  know 
it  was  wrong  and  may  have  operated  to  the  prejudice  of  the  ap- 
pellant. (Coppage  V.  Commonwealth,  8  Bush,  532.)  Kennedy 
V.  Commonwealth 340 

9.  The  Court  of  Appeals  has  no  power  to  inquire  whether 

THE    lower    court    ERRED   IN    OVERRULING   A   MOTION    FOR  A 

NEW  TRIAL.  (Terrell  v.  Commonwealth,  13  Bush,  246;  Ken- 
nedy V.  Commonwealth,  14  Bush,  340.)  Farris  v.  Common- 
wealth   362 

10,  A  DECISION  OF  THE  CoURT  OF  APPEALS  18  AUTHORITY,  and  tO  be 

regarded  as  law,  only  in  so  far  as  it  passes  upon  questions  actually 
presented  and  necessarily  decided  in  the  particular  case.  Brown 
V.  Commonwealth 398 

11.  The  Court  of  Appeals  has  no  jurisdiction  to  consider  origi- 

nal AFFIDAVITS  not  a  part  of  the  record  made  in  the  lower 
court;  or,  to  direct  an  inquiry  as  to  whether  the  appellant  has 
not  become  insane  since  the  rendition  of  the  verdict  and  sentence 
of  the  lower  court  against  him.     Ibid 398 

12.  When  appellee  fails  to  file  his  schedule  within  the  time 

prescribed  by  paragraph  6,  subsection  4,  section  737  of  the  Civil 
Code,  he  must  submit  to  a  trial  iu  the  Court  of  Appeals  on  the 
record  as  presented  by  appellant.    Bowman  v.  Holloway 426 

18.  Appellant  must  exhibit  in  the  transcript  so  much  of  the 

RECORD    AS   WILL    SHOW   AFFIRMATIVELY   THAT    THE    DECISION 

complained  op  is  erroneous.  (Huifeker  &  Shy  v.  National 
Bank  of  Monticello,  13  Bush,  644.) 

It  appears  from  the  record  in  this  case  that  appellee  filed  an 
answer,  and  from  appellant's  assignment  of  errors  that  the  an- 
swer raised  one  or  more  issues  of  fact,  and  that  the  court  decided 
those  issues  against  appellant,  but  as  the  appellant  did  not  make 
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PRACTICE  IN  COURT  OF  APPEALS— (Continued.) 

the  answer  part  of  the  reoord,  the  Court  of  Appeals  does  not 
know  what  the  issues  were,  and  can  not  adjudge  that  the  court 
below  erred  in  deciding  them,  and  therefore  the  judgment  is 
affirmed.    Ibid 426 

14.  On  the  appeal  of  the  Cohhokwealth,  in  felony  CASsaB,  any 

ruling  of  the  lower  court  may  be  reviewed,  whether  such  ruling 
is  final  or  not,  and  without  reference  to  whether  the  judgment  is 
upon  a  verdict  or  on  demurrer,  or  whether  it  is  a  bar  to  another 
prosecution.  (Crim.  Code,  sees.  835,  337.)  Commonwealth  v. 
Cain 525 

15.  When  the  lower  couet  absions  a  reason  for  sustaining  a 

demurrer  to  an  indictment  the  Court  of  Appeals  is  not  lim- 
ited to  the  consideration  of  the  reason  so  assigned,  but  must 
determine  for  itself  whether  the  indictment  is  vicious  for  any 
reason. 

It  is  the  indictment^  and  not  the  opinion  of  the  lower  eourt^  that 
must  determine  whether  the  judgment  on  demurrer  shall  operate 
as  a  bar.    Ibid ^ 525 

16.  A  BILL  OF  EXCEPTIONS  IS  NOT  NECESSARY  when  all  the  facts  appear 

on  the  face  of  the  papers.    Collins,  &c.  v.  Richart,  &c 621 

17.  Where  there  is  ample  evidence  to  authorize  the  finding 

OF  the  lower  court,  the  Court  of  Appeals  will  not  enter  into  a 
minute  examination  and  analysis  of  the  evidence  to  determine 
whether  there  may  not  be  a  preponderance  against  the  finding. 

In  dismissing  plaintiffs'  petition  in  this  action  to  recover  the 
agreed  compensation  for  towing  a  coalboat  from  Pittsburgh,  Pa., 
to  Jeffersonville,  Ind.,  on  the  pleadings  and  evidence  presented, 
the  court  below  adjudged  that  the  coalboat  had  not  been  deliv- 
ered  at  the  place  agreed  upon.   That  judgment  is  affirmed ;  and 

In  dismissing  the  defendant's  counter-claim  for  damages  against 
the  plaintiffs,  resulting  from  the  negligence  of  the  plaintiffis,  in  not 
landing  the  coalboat  at  the  place  agreed  upon,  the  court  below 
adjudged  that  there  was  not  such  negligence  as  would  of  itself 
render  the  plaint ifi&  liable.  That  judgment  is  affirmed.  (Cole- 
man V.  Meade,  13  Bush,  358.)     Varble,  &c.  v.  Bigley 698 

18.  The  reversal  of  a  judgment  dismissing  the  plaintiff's  pin- 

TION  must  be  deemed  as  equivalent  to  an  express  decision  that 
the  petition  was  sufficient.  (Kennedy,  Ac.  v.  Meredith,  4  Mon. 
408;  Meredith  v.  Clarke,  Sneed,  189;  Mason  v.  Mason,  5  Bush, 
193.)    Davis,  &c.  v.  McCorkle 746 

19.  Appellee  and  appellant  must  each  present  all  avaxlablb 
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QBOUNDS  BY  COUNSEL  IN  THE  CouRT  OF  APPEALS,  the  One  for  an 
affirmance,  the  other  for  reversal.    Ibid 746 

20.  If  the  APPELLEE  FAILS  TO  PRESENT  A  QUESTION,  OB  THE  COURT 

FAILS  TO  DECIDE  IT,  wMch,  if  presented  and  decided,  would  have 
secured  an  affirmance,  and  the  court  reverses  hecause  that  ques- 
tion was  not  presented  and  decided,  on  a  suhsequent  appeal,  that 
question  must  be  treated  as  having  been  decided  adversely  to  the 
appellee  on  the  first  appeal,  whether  he  be  appellant  or  appellee 
on  the  second  appeal.    Ibid 746 

21.  On  a  second  appeal  the  sufficiency  of  the  petition  will 

HOT  BE  INQUIRED  INTO,  when  its  sufficiency  was  necessarily 
passed  upon  on  the  first  appeal,  although  not  adverted  to  in 
the  opinion  of  the  Court  of  AppeaU.  Davis,  &c.  v.  McCorkle, 
746;  Williams  V.  Rogers. " 776 

22.  The  finding  of  the  lower  court  upon  a  legal  issue  will  not 

be  disturbed  unless  it  is  flagrantly  against  the  weight  of  the  evi- 
dence.    Ibid 776 

2S.  The  failure  of  the  court  to  give  judgment  against  one  of 

SEVERAL  PARTIES  SUED  ON  A  PARTNERSHIP  UNDERTAKING,  when 

all  the  partners  are  before  the  court,  is  not  a  reversible  error  avail- 
able to  one  of  the  partners  against  whom  judgment  was  rendered. 

Ibid. 776 

25.  To  AUTHORIZE  A  REVERSAL  the  error  complained  of  must  affect  the 
substantial  rights  of  the  appellant;  and  that  it  does  so  affect  them 
must  as  clearly  appear  as  the  error  itself.    Ibid 776 

PEESUMPnON— 

1.  When  a  pro  tempore  judge  of  the  Jefferson  County  Court 

HAS  BEEN  ELECTED  AS  PROVIDED  BY  LAW,  the  presumption  will 

be  indulged  that  he  possessed  all  the  qualifications  requisite  to 
enable  him  to  hold  the  court.  It  is  sufficient  if  it  is  made  to 
appear  that  he  was  an  attorney  of  the  court,  and  was  elected  to 
preside,  and  did  preside.    Cotton's  guardian,  &c.  v.  Wolf. 238 

2.  Malice  can  not  be  presumed  from  certain  acts.    It  must  be 

established  by  evidence  to  the  satisfaction  of  the  jury,  as  any 
other  fact  necessary  to  make  out  the  offense.  Farris  v.  Common- 
wealth   362 

8«  Openly  bearing  arms  should  be  presumed  to  be  for  a  lawful 
purpose,  as  that  right  is  guaranteed  by  the  constitution.  Ibid,  362 

4.  Contract  not  alleged  to  be  in  writing  will  be  presumed  to  be 

oraL     Williams  v.  Rogers 776 

5.  Whenever  two  or  more  persons  enter  into  a  contract,  the 

liability  thus  assumed  is  presumed  to  be  joint,  unless  the  terms  of 
the  agreement  make  it  several  or  joint  and  several.    Ibid. 776 
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PRINCIPAL  AND  AGENT— 

1.  DE2iAin>  BEFORE  SUIT  AOAINCT  AN  AGENT   BY  HIS  PRINCIPAIj  IB 

UNNECESSARY,  where  the  agent  received  money  for  his  principal, 
ander  a  contract  whereby  he  agreed  to  remit  on  or  before  the  laiit 
day  of  each  month  the  balance  due,  by  draft  or  otherwise,  as 
directed.  Castleman  v.  Southern  Mutual  Life  Insurance  Com- 
pany    197 

2.  A  MARRIED  WOMAN   EMPOWERED  TO  CONTRACT;  ETC.,  AS  A  FEME 

SOLE  may  employ  her  husband  to  act  as  her  agent.  Dunn's  ex'rs 
V.  Shearer 574 

8.  It  is  the  legal  duty  of  a  commission  merchant  or. broker  to 
SELL  AND  BUY  FOR,  and  not  to,  or  from,  his  principal. 

He  is  an  agents  and  when  directed  to  buy  or  sell  for  account  of 
his  principal,  his  duty  is  to  buy  from,  or  to  sell  to  third  persoms. 

Washington  Butcher's  Sons,  commission  merchants  of  Chicago, 
sued  Krauth,  Ferguson  &  Co.,  of  Louisville,  for  money  alleged  to 
have  been  advanced  and  paid  out  by  them  on  account  of  losses  on 
sales  of  meats  and  lards  purchased  for  their  account  on  the  Chi- 
cago Board  of  Trade  while  acting  as  factors  and  brokers.  Krauth, 
Ferguson  &  Co.  denied  that  any  such  purchases  or  sales  had  been 
made  for  their  account.  The  evidence,  which  is  stated  and  dis- 
cussed in  the  opinion,  failing  to  show  that  the  alleged  purchases 
and  sales  were  actually  made,  the  judgment  of  the  lower  court 
dismissing  the  plain tifl&'  petition  is  affirmed.  Butcher's  Sons  v. 
Krauth,  Ferguson  &  Co 713 

PRINCIPAL  AND  SUBETY.    (See  Surety,) 

PBOCEEDINGS  IN  REM. 

1.  The  property  of  a  non-resident  can  not  be  subjected  when 

there  is  no  service,  no  appearance,  no  attachment,  and  no  lien 
asserted.    Grigsby,  Ac.  v.  Barr,  &c 330 

2.  A  SUIT  TO  subject  profits  of  a  turnpike  road  company  to  tbe 

payment  of  a  debt  of  the  company  creates  a  lien  on  such  profits 
in  favor  of  the  plaintiff.  Gibbons  v.  Germantown  A  Hamilton 
Crossroads  Turnpike  Road  Company 389 

8.  The  first  creditor  suing  and  creating  a  lien,  on  the  Finn> 
SOUGHT  to  be  subjected,  is  entitled  to  a  preference  over  other 
creditors  who  are  subsequently  made  parties  to  the  same  action, 
and  to  have  his  debt  first  paid  out  of  such  fund.    Ibid ^  389 

4.  A  PROCEEDING  IN  REM  CREATES  A  UEN — WHEN,  VtC 

When  the  plaintiff  has  a  clear  equitable  right  to  appropriate 
the  property  of  his  debtor,  and  the  thing  itself  is  sought  to  be 
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PBOCEEDINGS  IN  BEM— (Continued.) 

subjected,  and  is  properly  described  in  his  petition,  his  proceeding 
in  rem  creates  a  lien  upon  the  property  from  the  time  of  the  insti- 
tution of  the  suit.    Ibid 389 

PRO  TEMPOBE  JUDGE  OF  JEFFERSON  COUNTY  COURT— 

1.  When  a  pro  tempore  judge  has  been  elected  as  provided  by 
LAW,  the  presumption  will  be  indulged  that  he  possessed  all  the 
qualifications  requisite  to  enable  him  to  ho.1d  the  court.  It  is 
sufficient  if  it  is  made  to  ap];)ear  that  he  was  an  attorney  of  the 
court,  and  was  elected  to  preside,  and  did  preside.  Cotton's 
guardian,  &c.  v.  Wolf 238 

PUBLIC  POLICY— 

1.  Contracts  having  for  their  consideration  an  agreement 

TO  impede,  hinder,  or  defeat  the  administration  of  the 
CRIMINAL  OR  PENAL  LAWS  are  void  as  against  public  policy. 

A  part  of  the  entire  amaideration  being  vicious,  the  whole  con- 
tract is  void.    (Kimbrough  v.  Lane,  &c.,  11  Bush,  556.) 

Nor  is  it  material  that  the  undertaking  was  to  use  only  '*  legal 
and  proper  endeavors"  to  end  the  prosecution.  In  such  cases  the 
law  does  not  look  to  the  means  to  be  employed,  but  to  the  end 
to  be  accomplished.  (Tool  Company  v.  Norris,  2  Wall.  55.) 
Averbeck,  &c.  v.  Hall 505 

2.  A  contract  to  we  every  legal  and  proper  endeavor  to  have  dismissed  cer- 

tain penal  or  criminal  prosecutions  is  against  public  policy  and 
void.     Ibid 505 

8.  Public  policy  does  not  prohibit  voluntary  contributions  to 
RAILROADS  FOR  PURPOSES  OF  coNSTRUcmoN,  ETC.,  or  render  void 
a  contract  based  upon  the  consideration  that  the  road  shall  be 
located  in  or  through  a  certain  locality,  unless  the  public  interest 
is  to  be  sacrificed  by  it.  Berryman  v.  Trustees  of  the  Cincinnati 
Southern  Railway 755 

4.  If  THE  Cincinnati  Southern  Railway  should  be  perma- 
nently IXXJATED  AND  CONSTRUCTED  THROUGH  LEXINGTON,  "  We 
will  pay  the  sums  set  opposite  our  names  in  equal  installments, 
at  six,  twelve,  and  eighteen  months,  from  the  first  of  July,  1873, 
unto  Thomas  Mitchell,  as  trustee,  .  .  to  be  used  and  applied 
by  him,  only,  toward  paying  the  damages,  cost,  etc.,  in  acquiring 
the  right  of  way,"  etc. 

The  foreffoing  subsrription  is  enforced : 

The  completion  of  the  road  is  not  a  condition  precedent  to  the  pay- 
ment of  the  money  subscribed  as  above.    Ibid 755 
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5.  But  where  officers  of  buch  corporations  uitdertake  to  rs- 
GEiVE  DONATIONS  FOR  THEIR  OWN  PRIVATE  USE,  or  make  Con- 
tracts by  which  they  are  to  be  paid  for  using  an  influence  that 
will  or  may  locate  a  line  of  railroad  in  a  particular  locality, 
such  contracts  will  be  held  to  be  void  as  against  public  policy. 
Ibid 755 

PUBLIC  BECORDS— 

■ 

1.  Facts  appearing  on  a  public  record,  whether  of  judicial  pro- 

ceedings or  of  a  deed  or  other  writing  required  or  permitted  by 
law  to  be  recorded  for  the  preservation  of  evidence  or  other  pur- 
pose, can  not  be  contradicted  by  parol  evidence.  (Prewit  v. 
Graves,  5  J.  J.  Mar.  117;  Daniel  v.  Toney,  2  Met.  528;  Cain  v. 
Flynn,  4  Dana,  500.)    Harpending's  ez'rs  v.  Wylie,  Ac 380 

2.  Parol  evidence  can  not,  under  any  circumstances,  in  the  absence 

of  fraud,  be  admitfed  to  contradict  a  fact  expressly  stated  by  the 
clerk  in  his  certificate  of  acknowledgment  of  a  deed,  and  which, 
if  he  took  the  acknowledgment,  the  law  required  him  to  state. 

Whether  section  17,  chapter  81,  OenercU  Statuteiy  applies  to  deeds 
or  mortgages  acknowledged  and  recorded  before  the  General  Stat- 
utes took  effect  is  not  decided  in  this  case.    Ibid. 380 

PURCHASERS— 

1.  Purchasers  are  favored  above  creditors. 

On  these  propositions  the  court  say:  "Other  things  being 
equal,  purchasers  are  favored,  both  at  law  and  in  equity,  above 
creditors,  and  so  also  the  condition  of  the  defendant  is  best.  The 
chancellor  prefers  to  allow  a  loss  to  rest  where  he  finds  it  rather 
than  to  transfer  it  to  another  equally  entitled  to  his  consider- 
ation. He  prefers  to  allow,  rather  than  to  inflict,  injustice,  and 
to  abstain  from  acting  at  all  when  all  he  can  do  is  to  shift  a 
loss  from  one  innocent  person  to  another."  Summers  v.  KilgUA, 
&c 449 

2.  If  an  innocent  purchaser  from  a  lunatic,  without  knowledge 

of  his  insanity,  can  not  be  put  in  statu  quo,  the  conveyance  of  the 
lunatic  should  not  be  set  aside  at  the  suit  of  the  lunatic  or  his 
personal  representative.  (Chitty  on  Contracts,  191;  1  Parsons 
on  Contracts,  386;  1  Hilliard  on  Contracts,  310;  Metcalfe  on 
Contracts,  80,  81 ;  Wiley  v.  Weakley's  estate,  24  Ind.;  Moanel- 
man  v.  Cavino,  47  Ind.)    Rusk  v.  Fenton 490 

8.  EeYERSAL  of  judgment,  under  which  a  aALE  OF  land  is  UJkJ>m, 

does  not  affect  the  title  of  the  purchaser. 
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PURCHASERS— (Continued.) 

This  rule  applies  where  the  purchaser  is  plaintiff  in  the  reversed 
judgment,  the  same  as  if  he  were  a  stranger.  Yocum  v.  Fore- 
man   494 

4.  The  right  or  title  of  the  purchaser  of  real  estate  from  a 
DEVISEE  is  not  affected  by  the  reversal,  by  the  circuit  court,  of 
the  judgment  of  the  county  court,  probating  the  will  on  an  appeal 
prosecuted  by  the  infant  children  of  the  testator,  more  than  five 
years  after  the  rendering  of  the  order  of  probate  in  the  county 
court.  Such  a  judgment  of  reversal  is  held  to  be  void,  in  this  case, 
as  to  all  not  parties  to  the  appeal  proceedings  in  the  circuit 
court,  and  did  not  create  a  Us  pendens  against  such  purchaser. 
Arterburn's  ez'rs  v.  Young,  &c 509 

EAILROAD&- 

1.  To  negligently  frighten  an  animal,  being  at  the  time 

DRIVEN  BY  THE  PLAINTIFF,  renders  the  person  guilty  of  the 
negligence  liable  to  respond  in  damages  for  any  injury  sustained 
by  the  plaintiff  in  consequence  of  the*  fright.  Hudson  and  wife 
V.  L.  &  N.  R.  R.  Co 303 

2.  Railroad-train  out  of  time  should  give  notice  of  its  coming 

if  there  are  reasonable  grounds  to  apprehend  that  teams  on  a 
turnpike,  near  by,  would  be  frightened  by  the  passing  train. 
Ibid 303 

8.  Whether  there  was  negligence  in  faitjng  to  give  warning 
OF  THE  APPROACH  OF  THE  TRAIN  in  this  casc  was  a  question  for 
the  jury  and  not  for  the  court.     Ibid 303 

4.  Injuries  resulting  from  the  use  of  a  steam-whistle  at- 

tached TO  A  LOCOMOTIVE  In  Order  to  recover  for  such  injuries 
it  must  be  shown  that  the  circumstances  attending  the  use  were 
such  that  a  prudent  regard  for  the  rights  of  others  forbade  it. 
Ibid. 303 

5.  The  mechanics'  lien  law  does  not  apply  to,  and  can  not  be 

ENFORCED  AGAINST,  BRIDGES,  CULVERTS,  TRESTLES,  ETC.,  of  the 

Mt.  Sterling  Coalroad  Company. 

A  railroad,  from  one  end  to  the  other,  is  an  entirety,  and,  as  a 
whole  only,  may  be  subjected  to  taxation  or  coercive  sale.  (Ap- 
plegate.  &c.  v.  Ernst,  &c.,  3  Bush,  650;  5  Bush,  243;  12  Bush, 
238.)    Graham,  &c.  v.  Mt.  Sterling  Coalroad  Co 425 

6.  An  AGREEMENT  TO  SUBSCRIBE  FOR   STOCK  IN  A  CORPORATION   is 

not  a  subscription. 

For  the  breach  of  such  an  agreement  the  obligor  is  only  liable 
in  an  action  for  damages.    (Thrasher  v.  Pike  County  Railroad 

Vol.  XIV.— 57 
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Company,  25  111.  893;  21  Pa.  220.)  Mt.  Sterling  Coalroad  Co.  ▼. 
Little...! 429 

7.  The  kilijno  ob  damaging  of  stock  by  bailboad  cabs  shall  be 
prima  facie  evidence  of  carelessness  and  negligence  of  the  com- 
pany. (Sec.  5,  chap.  57,  Gen.  Stat.)  Kentucky  Central  R.  R. 
Co.  V.  Lebus 518 

8.  BUBDEX  OF  PBOOF  IK  AGTIOK  AGAINST  BAILBOAD  COMPANY  for 

damages  for  killing  plaintiff's  stock  is  upon  the  plaintiff  as  to 
the  killing,  and  upon  the  defendant  as  to  carelessness  and  neg^ 
ligence  of  the  company  in  the  killing. 

On  the  ismea  oi  to  the  killing  and  careie9$ne88  and  negligence,  the 
plaintiff  has  no  right  to  introduce  any  evidence,  as  to  the  careless- 
ness and  negligence  of  the  company,  until  after  the  defendant  has 
concluded  its  evidence  on  such  issue.     Ibid, 518 

9.  CONTBIBUTOBY   NEGLIGENCE,  SUFFICIENT  TO   EXCUSE   TUB   BAILr 

BOAD  COMPANY  from  all  responsibility,  must  be  such  as,  but  for 
it,  the  accident  could  not  have  happened.  (Paducah  &  M.  R.  R. 
Co.  V.  Hoehl,  12  Bush,  41.)     Ibid 518 

10.  In  considebing  the  question  of  the  negligence  of  thb 
agents  of  a  bailboad  company,  all  theib  duties  must  bb 
CONSIDERED — their  first  and  higher  duties  to  the  passengers  and 
property  in  their  charge,  and  their  subordinate  duties  to  avoid 
injury  to  live  stock  straying  on  the  road  in  front  of  them ;  and 
such  agents  and  employes  will  be  guilty  of  actionable  negligence, 
whenever  the  injury  complained  of  is  the  result  of  their  failure 
to  observe  that  care,  vigilance,  and  foresight,  that  ordinarily  pru- 
dent men,  skilled  and  engaged  in  a  like  perilous  service,  should 
or  ought  to  observe.     Ibid 518 

11,  The  FACT  THAT  THE  CATTLE  INJUBED  WEBE  PEBMITTED  TO  BUX 

AT  LABGE  will  uot  shield  the  company  from  the  conseqnencen 
of  the  failure  of  its  agents  to  observe  proper  care  and  vigilance. 
Ibid 51g 

IS.  Judgment  fob  damages  against  bailboad  company  for  run- 
ning over  and  killing  cattle  i$  affirmed  m  this  eaae.    Held, 

'*  If  the  cattle,  by  the  use  of  proper  vigilance,  con  Id  have  been 
di^(covered  while  the  train  was  three  hundred  and  fifty  yards  in 
their  rear,  and  the  train  could  have  been  stopped  within  three 
hundred  yard^  of  the  place  of  such  discovery,  then  the  cattle 
could  have  been  saved,  as  well  as  the  disaster  to  the  train,  and 
there  was  certainly  some  evidence  conducing  to  this  concloaioiu'* 
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E  AILRO  ADS— (Con  tinued. ) 

X8.  Taxation  fob  railroad  purposes— to  pay  bonds,  etc. 

Legidaiive  judgment  and  discretion  control  in  establishing  tax-dU" 
tricts,  and  in  determining  the  objects  to  be  taxed,  to  aid  in  tbe 
construction  of  railroads  through  such  districts.  McFerran,  &c. 
V.  Alioway 580 

14.  Whether  the  lands  of  particular  individuals,  located  in 

THE  district  DEFINED  BY  THE  LEGISLATURE,  RECEIVE  ANY  DIRECT 

BENEFITS  FROM  THE  RAILROAD,  is  not  a  question  to  be  inquired 
into  by  the  courts.    Ibid 580 

15.  Six-mile  Island,  in  the  Ohio  River,  lying  within  and  compos- 

ing part  of  Harrod's  Creek  precinct,  in  Jefferson  County,  is 
subject  to  be  taxed  for  the  payment  of  the  bonds  of  said  pre- 
cinct, issued  to  aid  in  the  construction  of  a  narrow-gauge  rail- 
road through  said  precinct,  although  the  owner  of  said  island 
may  not  derive  any  benefit  from  said  railroad.     Ibid 580 

16.  Common  carriers  may  restrict  their  uability  as  insurers 

against  accidents  and  mistakes  by  special  contracts  with  their  cus- 
tomers, but  can  not,  by  contract  or  otherwise,  obtain  exoneration 
from  loss  which  is  the  result  of  the  negligence  of  themselves  or 
their  agents.    L.  &  N.  R.  R.  Co.  v.  Brownlee,  &c 590 

17.  By  accepting  a  bill  of  lading  without  reading  it,  or  without 

objection  or  protest  against  a  contract  therein  limiting  the  liabil- 
ity of  the  carrier,  the  shipper  will  be  presumed  to  have  assented 
to  its  terms ;  but  the  shipper  is  not  bound  to  accept  such  a  bill  of 

lading.     Ibid, 590 

18.  The  railroad  company  was  exonerated  from  liability  for  three  hogsheads 

of  tobacco,  destroyed  by  the  burning  of  the  depot  at  which  they 
were  received  for  shipment,  by  the  contract  inserted  in  the  bills  of 
lading,  that  the  company  "  shall  not  be  liable  for  loss  or  damage 
.  .  .  by  fire  or  other  casualty  while  in  transit,  or  while  in  de- 
pots or  landings  at  points  of  delivery,"  etc. 

The  shipper  received  and  retained  the  bills  of  lading  until  after  the 
tobacco  was  destroyed  by  the  burning  of  the  depot,  when  he  might 
have  returned  them  before  the  burning. 

As  to  the  duty  of  the  railroad  company  in  providing  a  proper  depot 
for  storing  goods  received  for  shipment,  and  in  shipping  the  same, 
see  opinion  herein.    Ibid 590 

19.  Public  policy  does  not  prohibit  voluntary  contributions  to 

RAILROADS  FOR  PURPOSES  OF  CONSTRUCTION,  ETC.,  or  render  void 
a  contract  based  upon  the  consideration  that  the  road  shall  be 
located  in  or  through  a  certain  locality,  unless  the  public  interest 
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RAILROADS— (Continued.) 

is  to  be  sacrificed  by  it.  Berryman  ▼.  Trustees  of  the  Cincinnati 
Southern  Railway 755 

20.  If  the  CiNdNNAn  Southern  Railway  should  be  perma- 

WENTLY  LOCATED  AND  OONSTRUCTED  THROUGH  LEXINGTON  "  We 

will  pay  the  sums  set  opposite  our  names  in  equal  installmentsiy 
at  six,  twelve,  and  eighteen  months,  from  the  first  of  July,  1873, 
unto  Thomas  Mitchell,  as  trustee,  ...  to  be  used  and  applied 
by  him  only  toward  paying  the  damages,  cost,  etc.  in  acquiring 
the  right  of  way,"  etc. 

The  foregoing  mbtcripHnn  is  enforced : 

The  eompletum  of  the  road  i$  not  a  condition  precedent  to  the  pay- 
ment of  the  money  subscribed  as  above.     Ibid 755 

21.  But  where  officers  of  such  corporations  undertake  to  rb- 

CEIVE  donations  FOR  THEIR  OWN  PRIVATE  USE,  or  make  contracts 
by  which  they  are  to  be  paid  for  using  an  influence  that  will  or 
may  locate  a  line  of  railroad  in  a  particular  locality,  such  con- 
tracts will  be  held  to  be  void  as  against  public  policy.  IlndL  755 
(See  also  Damages  and  Negligence,) 

RECEIVER— 
1.  A  RfiCEiYER  MAY  BE  APPOiirrED  whcre  Uie  title  to  land  is  involved, 
or,  in  an  action  to  enforce  a  lien,  when  the  defendant  in  posseasion 
claiming  title  is  insolvent  and  committing  waste ;  or  when  the 
plaintifi"  is  entitled  to  the  rents  under  his  contract,  and  the  party 
in  poasession  is  insolvent  and  the  property  is  insufficient  to  pay 
the  claim.    Collins,  Ac.  v.  Richart,  &c 621 

2L  a  RBTEiyER  TO  TAKE  CHARGE  AND  RENT  OUT  THE  LAND  waS  erro- 
neously appointed,  in  this  action  against  insolvent  vendees,  to 
enforce  a  lien  for  purchase  money,  as  there  was  no  evidence  of 
waste  or  improper  cultivation.     Ibid 621 

3^  When  there  are  no  intervenino  equities  of  other  paktibs 
the  ctiurt— on  it  appearing  that  the  mortgaged  property  is  in 
danger  of  being  lost,  removed,  or  materially  injured,  or  that  the 
condition  of  the  mortgage  has  not  been  performed,  and  that  the 
property  is  probably  insufficient  to  discharge  the  mortgage-debt — 
may  appoint  a  receiver,  and  sulject  the  subsequently -accmii^ 
rents  or  pn^fits  to  the  satisfaction  of  the  mortgagee's  claJma. 
WooUev  T.  Holt 788 

4.  ffVir  (]»-/.vr  than  the  morfgngee  has  acquired  a  legal  or  equUahle  m- 
tertst  im  or  title  to  the  rents  or  profits^  prior  to  the  appotntmaU  of  a 
rfvrirrr.  as  pn>vided  in  section  29Q  of  the  Civil  Code,  the  mort- 
gagee*s  claim  to  such  rents  or  profits  will  be  postponed  to  that  of 
the  interveninn:  claimant.    Ibid, 788 
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BENTS— 

1.  A  RECEIVER  MAT  BE  APPOINTED  where  the  title  to  land  is  in- 
volved, or,  in  an  action  to  enforce  a  lien,  when  the  defendant  in 
possession  claiming  title  is  insolvent  and  committing  waste ;  or 
when  the  plaintiff  is  entitled  to  the  rents  under  his  contract,  and 
the  party  in  possession  is  insolvent  and  the  property  is  insuffi- 
cient to  pay  the  claim.    Collins,  &c.  v.  Richart,  &c 621 

2.  A  VENDOR  WHO  CONVEYS  AND  PUTS  HIS  VENDEE  IN  POSSESSION, 

reserving  a  lien  for  the  purchase-money,  reserves  that  lien  upon 
the  land  and  not  upon  the  rents  and  profits.    Ibid. 621 

3.  A  RECEIVER  TO  TAKE  CHARGE  AND  RENT  OUT  THE  LAND  WaS  erro- 

neously appointed  in  this  action,  against  insolvent  vendees,  to  en- 
force a  lien  for  purchase-money,  as  there  was  no  evidence  of  waste 
or  improper  cultivation.    Ibid 621 

4.  Rents  of  mortgaged  property  can  be  ci^aimed  by  the  mort- 

gagee only  by  virtue  of  his  contract  with  the  mortgagor.  They 
are  not  an  incident,  as  between  mortgagor  and  mortgagee,  to  a 
mortgage  pledging  the  property  by  metes  and  bounds,  and  making 
no  reference  to  the  rents.     Woolley  v.  Holt 788 

5.  In  the  absence  of  an  express  pledge  of  the  rents  to  the 

mortgagee,  his  right  to  them  is  at  best  but  an  equity,  only  to 
be  enforced  in  the -manner  and  under  the  circumstances  indicated 
by  section  299  of  the  Code,  and  not  then  if  another  has  acquired, 
for  a  consideration,  a  claim  to  the  rents.     Ibid 788 

EEPEALS— 

1.  After  the  expiration  or  repeal  of  a  law  no  punishment  can 

be  inflicted  for  violations  of  that  law,  while  it  was  in  force,  un- 
less the  right  to  so  punish  is  provided  for  by  law.  Commonwealth 
V.  Cain 626 

2.  The  repeal  of  a  criminal  or  penal  statute  leaves  the  courts 

without  authority  to  render  judgment,  unless  it  was  continued 
in  force  as  to  offenses  committed  under  it.  (Commonwealth  v. 
Welch,  2  Dana,  330;  Acree  &  Kinman  v.  Commonwealth,  13 
Bush,  363.)    Commonwealth  v.  Hoke  &  Yocum 668 

RES  ADJUDICATA— 

1.  When  a  matter  is  once  put  in  issue  and  is  passed  upon  by 
A  COURT  of  competent  JURISDICTION,  it  Can  not  be  again  liti- 
gated between  the  same  parties,  so  long  as  the  former  decision 
continues  in  force.    Davis,  Ac.  v.  McCorkle 746 
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EES  ADJUDICATA— (Continued.) 

2.  The  reversal  of  a  judgment  dibmissino  the  PLAnrriFF'g 
PETiTiOK  must  be  deemed  as  equivalent  to  an  ezpreus  decision 
that  the  petition  was  sufficient.  (Kennedy,  &c.  t.  Meredith,  4 
Mon.  408;  Meredith  ▼.  Clarke,  Sneed,  188;  Mason  v.  Mason,  6 
Bush,  193.)    Ibid. 746 

8.  Appellee  and  appellant  must  each  present  all  available 

GROUNDS  BT  COUNSEL  IN  THE  CoURT  OF  APPEALS,  the  One  for 

an  affirmance,  the  other  for  reversal.     Ibid 746 

4.  If  THE  APPELLEE  FAILS  TO  PRESENT  A  QUESTION,  OR  THE  COURT 

FAILS  TO  DECIDE  IT,  which,  if  presented  and  decided,  would  have 
secured  an  affirmance,  and  the  court  reverses  because  that  quea- 
tion  was  not  presented  or  decided,  on  a  subsequent  appeal  that 
question  must  be  treated  as  having  been  decided  adversely  to  the 
appellee  on  the  first  appeal,  whether  he  be  appellant  or  appellee 
on  the  second  appeal.    Ibid 746 

EESCI3SI0N— 

1.  If  an  innocent  purchaser  from  a  lunatic,  without  knowl- 
edge OF  HIS  INSANITY,  CAN  NOT  BE  PUT  IN  STATU  QUO,  the  Con- 
veyance of  the  lunatic  should  not  be  set  aside  at  the  suit  of  the 
lunatic  or  his  personal  representative.  (Chitty  on  Contracts,  p. 
191 ;  1  Parsons  on  Con.  886;  1  Billiard  on  Con.,  p.  810;  Metcalfe 
on  Con.,  pp.  80,  81;  Wiley  v.  Weakley's  estate,  24  Indiana;  Mua- 
selman  v.  Cavino,  47  Indiana.)    Rusk  v.  Fenton 490 

2.   A  VENDEE  IN  POSSESSION  UNDER  AN  EXECUTED  CONTRACT — wbere 

the  contract  is  not  tainted  with  fraud,  and  the  objections  to  the 
title  are  removed  during  the  progress  of  the  suit,  and  the  title  is 
clear  at  the  hearing — is  not  entitled  to  a  rescission,  but. mast  ac- 
cept the  title.    Buford's  adm'r,  Ac.  v.  Guthrie 677 

8.  The  rule  as  to  altered  condition  does  not  apply  where  the  rescission  of 
an  executed  contract  is  sought  by  the  vendee.    Ibid 677 

4.  When  the  wife  did  not  join  in  the  conveyance  in  thb  body 
OF  the  deed,  but  only  signed  and  acknowledged  the  deed,  it  was 
insufficient  to  pass  her  dower  right.  (Prather  v.  McDowell,  8 
Bush,  46.) 

Such  a  defect  in  the  vendor^s  title  did  not  evidence  fraud  upon 
his  part  in  selling  and  conveying  the  land  to  his  vendee.    lb.  677 

5.  A  RESCISSION  WILL  NOT  BE  DECREED  FOR  AN  INNOCENT  SnSREPRK- 

8ENTATION  OF  THE  STATE  OF  THE  TITLE,  if  at  the  hearing  the 
title  is  perfected  so  as  to  be  as  represented. 

When  the  misrepresentation  is  as  to  the  title  merety^  and  the  title 
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EE8CISSI0N— (Continued.) 

is  made  good,  then  equity  will  not  relieve,  because  there  has  been 
no  injury  resulting  from  the  representation ;  or  if  there  has,  then 
only  to  the  extent  of  the  injury.  Buford's  adm'r,  &c.  v.  Guth- 
rie, &c 690 

6.  Where  contracts  have  been  fully  executed  there  can  be  no 

rescission,  unless  there  has  been  actual  fraud.  (Simpson,  &c.  v. 
Hawkins,  Ac.,  1  Dana,  303,  328;  Vance  v.  House,  6  B.  Mon.  637.) 
An  innocent  misrepresentation  as  to  the  state  of  the  title  is  not  such 
a  fraud  as  will  warrant  a  rescission.  (5  B.  Mon.  540;  Duvall  v. 
Parker,  2  Duv.  182.)     Ibid 690 

7.  When  there  has  been  no  bad  faith  and  no  want  op  dili- 

gence ON  THE  PART  OF  THE  VENDOR,  the  rule  is  that  if  the  title 
is  good  at  the  hearing  the  vendee  must  accept  it    Ibid, 690 

EEVIVOR— 

1.  Revivor  of  an  action  to  enforce  a  vendor's  lien  on  land. 

A  suit  against  a  vendee  to  enforce  a  lien,  reserved  in  the 
conveyance  of  land,  is  not  an  action  for  the  recovery  of  real 
property,  and  can  not  be  revived,  as  provided  in  section  567  of 
the  Code. 

Section  668  of  the  Ckxle  applies  to  the  revivor  of  such  an 
action,  and  the  order  of  revivor  can, not  be  properly  made,  unless 
by  consent,  until  after  six  months  from  the  qualification  of  the 
personal  representative,  and  may  be  made  within  one  year  after 
the  expiration  of  the  six  months,  as  provided  in  section  569. 

The  plaintiff,  having  brought  this  action  against  the  vendee, 
in  her  lifetime,  had  a  right  to  bring  her  personal  representative 
and  devisee  before  the  court,  and  insist  on  a  personal  judgment 
against  the  personal  representative,  and  an  enforcement  of  his 
lien  against  the  devisee.    Buford's  adm'r,  &c.  v.  Guthrie 677 

BEWARDS— 

1.  Rewards  offered  by  municipal  corporations — 

The  city  council  of  Ck)vington  had  no  authority  to  authorize 
the  mayor  of  the  city  to  offer  a  reward  for  the  arrest  of  the  city 
treasurer  who  had  been  indicted  for  forgery  and  for  the  embezzle- 
ment of  the  funds  of  the  city;  and  at  the  suit  of  tax-payers,  the 
city  council  is  enjoined  from  paying  such  reward,  and  also  from 
paying  expenses  incurred  in  procuring  the  arrest  and  extradition 
of  said  treasurer  from  the  Dominion  of  Canada.  Patton,  &c.  v. 
Stephens,  &c 324 
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ROADS  AND  PASSWAYS— 

1.  A  RIGHT  TO  A  PA8SWAY,  BY  PRESCRIPTION,  is  founded  on  uninter- 

mpted  use  and  enjoyment,  time  out  of  mind,  or  for  such  a  length 
of  time  that  the  memory  of  man  runneth  not  to  the  contrary. 

Such  an  enjoyment  of  thetue  not  only  creates  a  presumption  of 
a  right,  but  is  conclusive  evidence  of  its  existence.  (Hall  v.  Mc- 
Leod,  2  Met.  98.)    Butt  v.  Napier 39 

2.  An  agreement  to  open  a  new  passway  for  the  privilege  of 

CLOSING  AN  OLD  ONE  is  founded  on  a  sufficient  consideration. 

Ibid 89 

8.  A  PRIVATE  PASSWAY  OVER  THE  LAND  OF  ANOTHER  is  an  interest  in 
realty,  and  in  order  to  create  it  the  law  requires  that  the  contract 
shall  be  in  writing.    Ibid, 39 

4.  The  use  of  a  passway,  under  a  verbal  agreement  with  the 
owner  of  the  land  at  the  time  it  was  established,  under  a  claim  of 
right,  for  more  than  twenty  years,  in  this  case,  is  held  to  have 
raised  the  presumption  of  a  grant.    Ibid 39 

5.  A  STREET   IN   AN   INCORPORATED  TOWN   IS  NOT  A   PUBUC  ROAD, 

within  the  meaning  of  section  41,  chapter  94,  General  Statutea, 
providing  a  punishment  for  erecting^  fence  in  or  across  a  public 
road.    Clark,  &c.  v.  Commonwealth 166 

(See  also  Streets  and  TumpikeB.) 
SALES— 

1.  A  BALE  OF  A  SPECIFIC  CHATTEL  PASSES  THE  RIGHT  OF  PROPEBTT 

TO  THE  VENDEE  WITHOUT  DEUVERY  OF  POSSESSION,  and  he  may 
maintain  an  action  to  recover  the  possession ;  but  if  it  is  capable 
of  delivery,  the  possession  must  accompany  the  title  to  make  the 
sale  effectual  as  to  creditors,  etc.  Ferguson  v.  Northern  Bank  of 
Kentucky 565 

2.  It  is  THE  LEGAL  DUTY  OF  A  COMMISSION  MERCHANT  OR  BROKER  tO 

sell  and  buy  for,  and  not  to  or  from  his  principal. 

He  is  an  agents  and  when  directed  to  buy  or  sell  for  account  of 
his  principal,  his  duty  is  to  buy  from  or  to  sell  to  third  peraona. 
Butcher's  S(ms  v.  Krauth,  Ferguson  &  Co 713 

8.  Contracts  for  the  sale  of  goods  to  be  delivered  at  a  fctcrk 
DAY  are  not  invalidated  by  the  circumstance  that,  at  the  time  of 
making  the  contract,  the  purchaser  intends  to  resell  before  the 
time  appointed  for  delivery.  Sawyer,  Wallace  &  Co.  v.  Ta^ 
gart 727 

4.  Contracts  for  future  delivery,  entered  into  without  asx 
mutual  agreement,  tactt  or  express^  that  they  ars  hot 
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SALES— (Con  tinned. ) 

TO  BE  PERFOBMED  by  delivery  of  the  goods  and  payment  of  the 
price,  are  valid,  and  no  subsequent  agreement  to  settle  them  by 
the  payment  of  differences  can  render  them  invalid.    Ibid..,.  727 

5.  The  pact  that  the  pubchaber  poe  future  delivery  intends 

NOT  TO  receive  AND  PAY  FOR  THE  GOODS,  BUT  TO  RESELL  THEM 

BEFORE  THE  DATE  OF  THE  DELIVERY,  furnishes  no  ground  for 
holding  that,  it  was  tacitly  understood,  the  contract  was  not  to 
be  performed  and  was  to  be  settled  by  the  payment  of  differences. 
Ibid. 727 

6.  A  QAMING  CONTRACT  is  one  in  which  it  is  agreed  or  understood  in 

the  beginning  that  the  thing  dealt  for  is  not  intended  to  be  deliv- 
ered, but,  that  the  parties  are  to  settle  their  mutual  wagers  on  the 
the  price,  by  paying  the  difference  between  sales  at  different  times. 
The  contracts  in  this  case  are  held  to  be  valid.    Ibid. 727 

(See  also  Execution  and  Execution  Sales j  and  Judicial  Sales.) 

SHERIFFS— 

1.  When  no  county-levy  bond  is  taken  from  the  sheriff,  neither 

the  county  nor  any  county  creditor  has  a  remedy,  against  the  sure- 
ties, on  the  other  bonds  executed  to  secure  the  state  revenue  and 
general  ofScial  duties  of  the  sheriff.  (Anderson  v.  Thompson,  10 
Bush,  134.)    Elliott  County  v.  Kitchen 289 

2.  Negligence  on  the  part  of  the  county  court  in  enforcing  the 

liability  of  the  sheriff  does  not  release  the  sheriff  or  his  sureties. 
(Bonta  V.  Mercer  County  Court,  7  Bush,  576.)    Ibid 289 

8.  A  DEMAND  BY  A  PERSON  AUTHORIZED  TO  MAKE  IT  must  be  averred 
and  proved  in  an  action  against  the  sheriff  and  his  sureties  on  his 
county-levy  bond.    Commonwealth  for,  Ac.  v.  Williams,  &c..  297 

4.   A  sheriff's  COUNTY-LEVY  BOND  MUST  BE  SIGNED,  DELIVERED,  AND 

ACCEPTED  to  render  it  obligatory,  and — 

The  records  of  the  county  court  must  show  in  some  form  the  deliv- 
ery and  acceptance  of  the  bond.  (Chamberlin  &  Tapp  v.  Brewer, 
3  Bush,  563;  Fletcher  v.  Leight,  Barrett  &  Co.,  4  Bush,  304.) 
Ibid 297 

5.  When  an  execution  is  levied  and  staid,  the  officer  making 
the  levy  is  entitled  to  one  half  the  commission  he  would  have 
been  entitled  to,  if  he  had  sold  the  property  and  collected  the 
money. 

The  execution  in  this  case  was  for  $6,128.70  and  interest  and 
costs.  The  property  levied  on  was  worth  $300.  Half  commis- 
sion is  allowed  on  the  $300.    Lipstine  v.  Campbell 417 
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SHERIFFS— (Continued.) 

6.  If  the  sheriff  failb  to  oive  bovd  ok  ob  befoke  the  fibst 

Monday  in  Januaby  next  succeeding  his  election,  as  prescribed 
by  the  statute,  there  is  no  law  making  it  the  duty  of  the  county 
court  to  accept  his  bond  af  t&r  that  date,  and  therefore  a  mandamus 
will  not  lie  against  the  county  judge  to  compel  him  to  accept 
a  bond  tendered  after  that  day.  (Gen.  Stat,  sees.  8,  4,  chap.  100, 
and  sec.  12,  chap.  81.)    Lowe  v.  Phelps. 642 

7.  The  shebiff  elected  in  Kenton  at  the  August  election,  1878, 

failed  to  give  bond  on  or  before  the  first  Monday  in  January,  1879, 
a^  required  by  law ;  the  county  judge  made  an  order  declaring  the 
office  vacant,  and  refused  to  accept  a  bond  tendered  January  20, 
1879;  and  thereupon  the  sheriff  so  elected  applied  to  the  circuit 
court  for  a  mandamus  to  compel  the  county  judge  to  accept  the 
bond  so  tendered.  The  judgment  of  the  circuit  court  refusing  the 
mandamus  is  affirmed.     Ibid 642 

8.  Whether  the  Ugidature  had  power  to  dedare  that  the/aUure  to  give  bomd 

within  the  prescribed  time  should  operate  to  vacate  the  office  of 
sheriff  and  authorize  the  county  court  to  ascertain  the  fact  of  such 
failure,  and  to  declare  that  a  vacancy  existed,  is  a  question  sug- 
gested but  not  decided  in  this  case.     Ibid. 642 

9.  The  county  ooubts  have  no  authobity  to  accept  the  bkv- 

enue-bond,  after  the  first  Monday  in  January,  from  a  sheriff 
who  was  in  office  or  who  ought  to  have  been  in  office  on  that  day. 

(Basham  v.  Commonwealth,  18  Bush,  37.)    Ibid. 642 

10.  When  a  shebiff  seizes  the  pebsonal  pbopebty  of  another 
THAN  THE  DEFENDANT,  if  such  owner  is  in  possession,  he  ia  not 
required  to  give  any  notice  to  the  sheriff  as  to  his  right  of  poaoco 
sion,  as  required  by  the  Code  (sec.  191  [218]),  in  order  to  secure 
or  preserve  his  right  of  action  against  the  sheriff.  Mann  ▼.  Mar- 
tin, adm'r,  Ac 763 

STATUTES,  CONSTRUCTION  OF— 

1.  The  common  law  of  Enoland  of  a  general  nature,  and  not  local 

to  that  kingdom,  in  force  prior  to  the  fourth  year  of  the  reign  of 
James  I  (March  24,  1607),  was  adopted  by  the  act  of  the  Vifgiaia 
convention  of  1776.    (M.  &  B.'s  Stat.  612.)    Ray  v.  Sweeney^    1 

2.  Ail  lawn  in  force  in  Vir^ia  June  1,  1792,  of  a  general  nature,  and 

not  local  to  that  state,  and  not  repugnant  to  the  constitution  of 
this  state,  were  adopted  by  the  constitution  of  this  state     IbitL  1 

8.  77ie  Beviied  Stahttes  of  thia  date  repealed  certain  dahUe$  of  Virginia 
and  England,  as  do  the  General  Statutes,  but  neither  repeals  tiie 
common  law  of  England.     Ibid -..••..—     1 
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STATUTES,  CONSTRUCTION  OF— (Continued.) 

4.  Onl^  mch  principles  and  rtdet  as  oonsHhUed  a  part  of  the  common  law 

prior  to  the  fourth  year  of  the  reign  of  Jama  /,  are  or  ever  were  in 
force  in  this  state.    Ibid 1 

5.  When  it  is  sought  to  enforce  in  this  state  any  rule  of  the  English  common 

law  as  suchf  independently  of  ite  soundness  in  principle,  it  ought 
to  appear  that  it  was  established  and  recognized  as  the  law  of 
England  prior  to  March  24, 1607.     Ilnd 1 

6.  The  English  common  law  in  reference  to  ancient  lights 

was  established  long  after  1607,  as  shown  in  the  opinion  herein. 

The  custom  of  London,  that  one  might  not  erect  a  new  house 
upon  a  vacant  lot  so  as  to  obscure  the  windows  of  an  ancient 
house,  as  shown  in  Catthrop's  Report  (1661),  does  not  militate 
against  the  above  conclusion,  because  it  was  only  the  common 
law  of  a  general  nature,  which  was  adopted  in  Virginia  and  Ken- 
tuckv. 

The  doctrine  in  reference  to  ancient  lights,  established  in  the  va- 
rious states,  and  the  decisions  of  the  courts  therein  in  reference 
thereto,  are  stated  in  the  opinion  herein.     Ibid 1 

7.  There  is  no  common-law  liability  resting  upon  lot-owners 

to  pay  for  the  improvement  of  an  adjacent  street.  City  of  Hen- 
derson V.  Lambert 24 

8.  Statutes  authorizing  assessments  upon  abutting  lots,  to  pay 

for  street  improvements,  must  be  construed  most  strictly  against 
those  asserting  claims  under  them.    Ibid, 24 

9.  "An  act  to  regulate  the  civil  jurisdiction  of  justices  op 

THE  PEACE,   POUCE  JUDGES,   AND  QUARTERLY  COURTS,  and   the 

appellate  jurisdiction  of  circuit  courts  from  judgments,  and  to 
authorize  the  quarterly  courts  to  appoint  clerks,"  approved  March 
20,  1876,  relates  to  but  one  subject,  and  is  constitutionaL  Allen  v. 
Hall 86 

10.  The  stating  of  the  subject-matter  of  the  act  more  in  detail 

in  the  title  thereof  than  is  necessary,  does  not  make  the 
act  unconstitutional,  if  the  titl<)  does  not  embrace  more  than  one 
subject.     Ibid. 85 

11.  "  An  act  for  the  benefft  of  common  schools  in  Marshall, 

Livingston,  and  McCrackex  counties,"  approved  February 
23,  1874,  authorizing  and  empowering  the  common-school  com- 
missioner in  each  of  said  counties  "  to  draw  from  the  state  treas- 
ury the  amount  and  bonded  surplus  of  school-fund  in  the  state 
treasury  to  the  credit  of  his  county,"  is  unconstitutional.  Audi- 
tor V.  Holland,  &c 147 
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STATUTES,  CONSTRUCTION  OF— (Continued.) 

12.  The  oommon-sohool  system  provided  fob  by  the  ooNsrrrruTioH 
WAS  uttekded  to  be  general,  governed  and  aided  in  all  parts 
of  the  state  in  the  same  way  and  to  the  same  extent.    Ibid,,.  147 

18.  The  General  Assembly  has  no  power  to  abdicate  its  oontrol 
OVER  THE  school-fund,  and  abandon  to  the  county  courts  the 
duty  and  power  which  the  constitution  imposed  upon  and  vested 
alone  in  the  legislature.     Ibid 147 

14.  The  takino  effect  of  an  act  of  the  General  Assembly  may 
be  made  to  depend  upon  the  result  of  a  popular  vote  of  a  ooanty. 
(Cooley's  Con.  Lim.  142.) 

"An  act  to  prohibit  the  scUe  of  irUoxieating  Uquon  in  the  couniy 
qf  BullUt,''  approved  March  21,  1871  (2  Session  Acta,  p.  231), 
providing  that  it  "  shall  take  effect  whenever  it  shall  be  ratified 
by  a  majority  of  the  voters  of  said  county,"  etc,  having  been  so 
ratified,  took  effect,  and  is  constitutionally  in  operation  in  said 
county. 

In  such  cases  "the  people  are  not  called  upon  to  decide  at  the 
polls  whether  the  act  authorizing  the  vote  is  a  law,  but  whether 
or  not  they  will  accept  its  provisions."  Commonwealth  v.  Wei- 
ler 218 

16.  The  "local-option  law"  of  January  26,  1874,  did  not  repeal  or 
modify  the  local  act  of  March  21,  1871,  "to  prohibit  the  sale  of 
intoxicating  liquors  in  the  county  of  Bullitt,"  or  authorise  the 
voters  of  that  county  to  again  pass  upon  the  question  of  license 
or  no  license. 

That  some  of  the  provisions  of  the  general  law — ^the  local- 
option  law — are  in  conflict  or  inconsistent  with  the  local  law, 
relating  to  Bullitt  County,  is  no  argument  in  favor  of  the  re- 
peal of  the  local  law.     Ibid 218 

16.  Repeals  bt  implication  are  never  favored.    Ibid. 218 

17.  When  certain  things  are  enumerated,  and  then  a  phrase  or 

word  is  used  which  includes  other  things,  but  does  not  specify 
what  other  things  were  intended,  such  phrase  or  word  will  gener- 
ally be  confined  to  things  of  the  same  kind  as  those  enumerated. 
(5  Term  R.  375,  879;  1  B.  and  C.  237;  5  Iowa,  640;  3  Randolph, 
191.)    Kennedy  v.  Foster's  ex*r 479 

18.  After  the  expiration  or  repeal  of  a  law  no  punishmsstt 

can  be  inflicted  for  violations  of  that  law,  while  it  waa  in 
force,  unless  the  right  to  so  punish  is  provided  for  by  law.  Com* 
monwealth  v.  Cain 
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STATUTES,  CONSTRUCTION  OF— (Continued.) 

19.  Offenses  denounced  by  the  chabteb  of  a  frit  ate  corpoea- 

TION  are  not  punishable  under  such  charter  after  its  termination. 
Ibid. 526 

20.  An  officer  of  the  Louisville  Gas  Company  can  not  be 

PUNISHED  under  section  24  of  the  act  of  1838,  incorporating  the 
company,  under  an  indictment,  for  embezzling  the  funds  of  the 
company,  found  after  the  expiration  of  said  act  of  incorporation. 
The  Louisville  Gas  Company's  charter  of  1838  expired  Janu- 
ary 1, 1869.  In  1878  an  ofScer  of  the  company  was  indicted  under 
section  24  of  the  act  of  1888,  for  embezzling  the  funds  of  the 
company  in  1868.  The  judgment  of  the  circuit  court,  sustaining 
a  demurrer  thereto,  and  dismissing  the  indictment,  is  affirmed. 
Ibid 625 

21.  "An  act  to  extend  the  charter  of  the  LouitviUe  Gas  Company"  approved 

January  80,  1867,  which  took  effect  January  1,  1869,  providing 
for  the  reorganization  of  said  company,  etc.,  did  not  extend  or 
continue  in  force  any  of  the  provisions  of  the  act  of  1838,  incor- 
porating said  company,  which,  by  its  own  terms,  expired  January 
1,  1869.     Ibid 526 

22.  A  GENERAL  AND  A  LOCAL  STATUTE  will  both  be  Upheld,  and 

construed  as  forming  one  consistent  whole,  if  this  can  be  done. 
Ibid, 526 

28.  The  title  of  an  act  can  not  be  used  to  extend  or  restrain 
the  positive  provisions  contained  in  the  body  of  the  act.  Ibid,  525 

24.  A  CASE  WITHIN  THE  LETTER,  BUT  NOT  WITHIN  THE  SPIRIT  OF  A 

REMEDIAL  STATUTE,  is  uot  embraced  by  it. 

This  rule  is  applied  to  the  statute  against  gaming,  in  this  case, 
wherein  a  party  interested  in  a  faro-bank  sued  another  to  recover 
back  money  won  by  the  latter  at  said  faro-bank.  Brown  v.  Thomp- 
son   538 

25.  Punishing  an  offender  for  betting  on  an  election  by  fine 

under  an  indictment,  and  also  in  a  civil  action,  is  not  punishing 
him  twice  for  the  same  offense.  The  punishment  under  the  in- 
dictment and  in  the  civil  action  constitutes  but  one  punishment. 
Commonwealth  v.  Avery 625 

26.  The  repeal  of  a  criminal  or  penal  statute  leaves  the  courts 

without  authority  to  render  judgment,  unless  it  was  continued  in 
force  as  to  offenses  committed  under  it,  (Commonwealth  v. 
Welch,  2  Dana,  330;  Acree  &  Kinman  v.  Commonwealth,  13 
Bush,  353.)    Commonwealth  v.  Hoke  &  Yocum 668 

(See  also  ConstitutumcU  Law,) 
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STREETS— 

1.  A  STREET  IN  AN  INOOBFORATED  TOWN  IB  NOT  ▲  PUBLIC  BOAD,witbin 

the  meaning  of  section  41,  chapter  94,  Creneral  Statutes,  proyiding 
a  punishment  for  erecting  a  fence  in  or  across  a  public  road. 
Clark,  &c.  v.  Commonwealth 166 

2.  The  purpretture  of  a  street  is  a  common-law  offense,  punishable  by 

indictment,  but  can  not  be  punished  under  an  indictment  for 
obstructing  a  public  road,  by  virtue  of  section  41,  chapter  94, 
General  Statutes.   Ibid 166 

8.  The  record  of  an  iruUcfynent  and  judgment  against  J,  for  obstructing  a 
street,  was  not  competent  evidence  on  the  trial  of  a  subsequent  in- 
dictment against  J  and  A  for  obstructing  the  same  street.  liwL  166 
(See  also  Roads  and  Passways,) 

SUBROGATION.    {See  SubstUuHon.) 

SUBSTITUTION— 

1.  A  SUBETY  WILL  NOT  BE  SUBSTITUTED  to  the  rights  and  liens  of  the 
creditor,  so  as  to  defeat  an  interest  acquired  and  held  by  a  third 
person,  when  that  interest,  though  subordinate  to  that  of  the 
creditor,  is  prior  to  the  undertaking  of  the  surety.  (Farmers  and 
Drovers  Bank  v.  Sherley,  Ac.,  12  Bush,  304.)  Fishback  v.  Rjd- 
man  &  Co.,  &c 117 

2.  A  SURETY  IN  A  BEPLEVIN-BOND  IS  NOT  SUBSTITUTED  TO  THE  LIEN 

OF  THE  CBEDITOB,  SO  as  to  overreach  a  junior  lien  created  before 
the  surety  became  liable.     Ibid 117 

8.  Sureties,  in  a  decedents'  bond  as  executor,  administrator,  guard- 
ian,  or  committee,  who,  after  his  death,  have  been  compelled  to 
discharge  his  liability  thereon,  have  a  right  to  be  substituted  to 
the  preference,  to  which  those  to  whom  they  have  made  payment 
were  entitled.    MuldiX)n,  Ac.  v.  Crawford's  adm'r,  Ac 125 

4.  The  lendeb  of  money  paid  as  pabt  of  the  pubchase-price  of 
LAND  is  not  entitled  to  be  substituted  to  the  rights  of  the  vendor. 
Griffin  V.  Proctor's  adm'r 571 

SURETY— 

1.  A  SUBETY  WILL  NOT  BE  SUBSTITUTED  to  the  rights  and  liens  of  a 
creditor,  so  as  to  defeat  an  interest  acquired  and  held  by  a  third 
person,  when  that  interest,  though  subordinate  to  that  of  the 
creditor,  is  prior  to  the  undertaking  of  the  surety.  (Faimers  and 
Drovers  Bank  v.  Sherley,  &c.,  12  Bush,  S04.)  Fishback  v.  Bod- 
man  &Co.,  &c ^..•.••,,  117 


VOL.  XIV.]  INDEX  896 

Surety. 
SURETY— (Continued.) 

2.  A  SURETY  IX  A  REPLEVIN-BOKD  IS  NOT  SUBSTITUTED  TO  THE  LIEN 

OF  THE  CREDITOB,  SO  as  to  OTorreach  a  junior  lien,  created  before 
the  surety  became  liable. 

If  the  creditor,  without  resorting  to  his  lien,  attempts  to  col- 
lect his  debt  at  law  from  his  debtor,  and,  before  the  debt  is  re- 
plevied, a  second  valid  lien  is  created  in  favor  of  a  third  person, 
the  surety  who  has  replevied  the  debt  and  thereby  prevented  a 
sale  of  the  debtor's  property  ought  not,  when  the  same  is  coerced 
out  of  him,  to  be  substituted  to  the  rights  of  the  judgment  cred- 
itor, and  thereby  overreach  a  lien  for  value  created  before  he  be- 
came bound  as  surety  for  the  debt.)  Ibid 117 

8.  Where  preference  is  given  to  a  debt  ox  account  of  its 
CHARACTER,  it  does  uot  losc  Its  character  when  paid  by  a  surety, 
but  retains  in  his  hands  the  same  equitable  claim  to  priority 
which  it  had  before  it  was  paid.  Muldoon,  &c.  v.  Crawford's 
adm'r,  Ac 125 

4.  Sureties  in  a  decedent's  bond  as  executor,  administrator,  guard- 

ian, or  committee,  who,  after  his  death,  have  been  compelled  to 
discharge  his  liability  thereon,  have  a  right  to  be  substituted  to 
the  preference,  to  which  those  to  whom  they  have  made  payment 
were  entitled.     Ibid 125 

5.  The  surety  in  a  guardian's  bond,  whose  appointment  was 

void,  is  liable  for  all  moneys,  chosen  in  action,  and  other  estate, 
which  came  into  the  hands  of  such  guardian  by  reason  of  such 
void  appointment ;  but  such  surety  is  not  liable  for  money  ob- 
tained by  his  principal  from  the  rightful  guardian  before  such 
void  appointment  was  made.  Cotton's  guardian,  &c.  v.  Wolf.  238 

6.  If  a  surety  verbally  asks  for  time,  and  promises  to  pay  the 

debt,  and  the  payee,  relying  upon  such  promise,  forbears  to  sue, 
this  does  not  prevent  th^  statute  of  limitations  from  running  in 
favor  of  such  surety.    Kennedy  v.  Foster's  ex'r 479 

7.  Delay  not  assented  to  by  the  surety  in  writing,  does  not 

prevent  the  statute  of  limitations  from  running  in  his  favor. 

The  provision  of  the  statute  of  limitations,  that  it 
SHALL  not  APPiiY  "  to  any  delay  assented  to  by  the  surety  in 
writing,"  is  equivalent  to  declaring  that  it  shall  apply  to  any  de- 
lay not  so  assented  to.  (Sec.  15,  chap.  97,  Rev.  Stat.,  and  sec.  5, 
art.  6,  chap.  71,  Gen.  Stat.)     Ibid 479 

8.  An  action  is  not  "  obstructed  or  hindered,"  within  the  mean- 

ing of  the  statute,  by  a  verbal  request  to  forbear,  or  by  a  verbal 
promise  to  pay  the  debt  at  a  future  date.     Ibid 479 
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SURETY— (Continued.) 
9.  The  words  "  or  otherwise  orstruct  or  hinder  hib  reino  sued/' 
as  used  in  the  statute  (Sec.  16,  chap.  97,  Rev.  Stat.,  and  sec.  5,  art 
6,  chap.  71,  Gen.  Stat.),  import  such  acts  as  would  hinder  and 
prevent  the  creditor  from  bringing  suit,  notwithstanding  he  de- 
sired to  do  so.    Ibid, 479 

10.  A  married  woman  empowered  to  contract,  etc.,  as  a  feme  sole,  as  pro- 

vided for  in  the  act  of  February  14,  1866  (Myers's  Supp.  728), 
may  bind  herself  as  the  surety  of  a  third  person.  Hart  v.  Grigs- 
by 642 

11.  When  several  persons  are  named  as  sureties  in  the  rody 

OF  A  ROND,  and  some  sign  and  deliver  it  to  the  principal  upon  the 
condition  or  agreement  that  all  the  parties  named  therein  are  to 
sign  it  before  delivery  to  the  obligee,  such  of  the  sureties  as  so 
sign  the  bond  are  not  bound  until  it  is  executed  by  all  the  parties 
named  therein,  unless  they  waive  the  right  to  have  it  executed 
by  all,  or  consent  to  the  delivery  to  the  obligee  without  being  so 
executed.    Hall,  &c.  v.  Smith 604 

12.  When  a  bond  is  stoned  bt  part  of  the  sureties  naked 

THEREIN,  and  the  principal  procures  the  signatures  of  others 
in  place  of  those  named  therein  who  do  not  sign  it,  and  then 
delivers  it  to  the  obligee,  such  of  the  sureties  named  therein  as 
signed  the  bond  are  not  bound  thereby,  unless  they  consented  to 
the  substitution  or  to  the  delivery. 

But  if  the  principal  had  stricken  out  the  names  of  the  sureties 
named  in  the  bond  who  did  not  sign  it,  and  had  inserted  in  place 
thereof  the  names  of  those  who  signed  it  in  their  place,  before 
the  delivery  and  without  the  knowledge  or  consent  of  the  obligee, 
the  obligee  would  have  had  the  right  to  presume  that  the  substi- 
tution or  change  had  been  made  with  the  knowledge  or  ooneent 
of  all  who  signed  the  bond,  and  in  such  a  case  all  who  si^ed  it 
would  be  bound  by  the  bond.     /6jd 604 

IS.  If  THE  SIGNATURE  OF  THE  SURETY  HAS  BEEN  FORGED,  the  genuine 

signature  of  another  surety  to  the  same  paper  is  a  guaranty  to 
the  obligee  that  the  forged  signature  is  genuine.  The  obligee 
has  a  right  to  presume  that  the  maker  of  the  genuine  signature 
would  not  sign  the  paper  if  the  name  of  the  other  surety  had 
been  forged,  and  therefore  the  maker  of  the  genuine  signature  is 
bound,  notwithstanding  the  forgery  of  the  signature  of  his  co- 
surety.    Ibid, 604 

14.  The  conditional  signing  of  a  bond  bt  a  surety  can  not  afR^^t 
the  rights  of  the  obligee,  unless  he  has  notice  of  the  agreement 
between  the  principal  and  his  surety  before* he  accepts  the  Wind. 
Ibid 604 
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16.  The  peincipal  can  not  exercise  unlimited  power  to  change 
OK  alter  the  stipulations  of  a  contract,  because  he  is  intrusted 
with  the  duty  or  is  given  the  right  by  the  surety  to  deliver  it  to 
the  obligee.     Ibid 604 

16.  If  the  principal  makes  a  material  change  or  alteration  in 

a  completed  obligation,  without  the  knowledge  or  consent  of  the. 
surety,  and  tiien  delivers  it  to  the  obligee,  the  surety  is  exon- 
erated from  liability  thereon.    Ibid 604 

17.  The  bond  itself  gave  notice  to  the  obligee  of  an  infirmity 

IN  ITS  execution  in  this  case. 

When  the  bond  shows  upon  its  face  that  it  has  been  signed  by  a 
part  only  of  the  sureties  named  therein^  it  gives  notice  to  the  obligee, 
that  it  was  signed  by  those  of  the  sureties  named  therein,  who 
signed  it,  upon  the  condition  or  agreement  that  all  the  sureties 
named  therein  were  to  sign  it  before  delivery.     Ibid 604 

18.  Facts  sufficient  to  put  one  op  ordinary  prudence  upon 

inquiry,  as  to  an  infirmity  in  an  obligation,  are  equivalent  to 
actual  notice  of  such  infirmity.     Ibid 604 

19.  Under  a  general  plea  of  non  est  pactum,  a  question  as  to 

the  conditional  signing  and  delivery  of  a  writing  can  not  be 
considered. 

A  special  plea  of  non  est  factum  is  essentially  necessary  in  order 
to  make  a  defense  upon  the  ground  that  there  was  a  conditional 
signing  or  delivery  of  the  writing.     Ibid 604 

TAXATION— 

1.  Taxation  for  rah^road  purposes — 

Legislative  judgment  and  discretion  control  in  establishing  tax-dis- 
trictSy  and  determining  the  objects  to  be  taxed  to  aid  in  the  con- 
struction of  railroads  through  such  districts.  McFerran,  &c.  v. 
Alloway 680 

2.  Whether  the  lands  of  particular  individuals,  located  in  the  district  de- 
fined by  the  legislature,  receive  any  direct  benefits  from  the  railroad,  is 
not  a  question  to  be  inquired  into  by  the  courts.     Ibid 680 

8.  Six-mile  Island,  in  the  Ohio  River,  lying  within  and  composing  part 
of  Harrod's  Creek  precinct,  in  JefFerson  County,  is  subject  to  be 
taxed  for  the  payment  of  the  bonds  of  said  precinct,  issued  to 
aid  in  the  construction  of  a  narrow-gauge  railroad  through  said 
precinct,  although  the  owner  of  said  island  may  not  derive  any 
direct  benefit  from  said  railroad.    Ibid 680 

TOWNS  AND  CITIES— 

1.  Errors  in  assessments  to  pay  for  street  improvements  in 
the  city  of  loxhsville  may  be  corrected  by  the  courts 

Vol.  XIV.— 58 
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when  the  property  to  be  aasesBed  is  bounded  by  the  principal 
streets  or  laid  off  into  squares. 

But  when  the  property  to  be  aueued  is  fwt  hounded  by  principal 
streets  or  laid  off  into  squares,  the  council  must,  by  legislative  ac- 
tion, determine  what  contiguous  property  is  to  be  taxed,  and  the 
extent  to  which  it  is  to  be  taxed.  If,  in  such  a  cane,  the  ordi- 
nance is  invalid  to  any  extent,  this  is  not  an  error  which  the 
courts  can  correct. 

In  directing  that  the  assessment  to  pay  for  the  improvement  on 
Barret  Avenue  should  extend  to  the  depth  of  two  hundred  and 
fifty-two  feet  on  the  east  side  and  one  hundred  and  forty-seven 
and  one  half  feet  on  the  we8t  side  of  said  avenue,  the  ordinance 
was  invalid,  as  decided  in  Preston  v.  Roberts,  12  Bush,  570,  in  so 
far  as  it  extended  the  assessment  on  the  east  side  beyond  one 
hundred  and  forty-seven  and  one  half  feet. 

The  contractor  who  made  the  improvement  on  Barret  Avenue  is  not 
entitled  to  recover  of  the  lotowners  to  the  depth  of  one  hundred 
and  forty-seven  and  one  half  feet  what  he  failed  to  collect  to  the 
depth  of  two  hundred  and  fifty-two  feet  on  the  east  side  of  said 
avenue,  because  the  ordinance  under  which  the  improvement  was 
made  was  invalid  in  so  far  as  it  extended  the  assessment  beyond 
one  hundred  and  forty-seven  and  one  half  feet  Loeser  v.  Bedd 
ABro 18 

2.  LoT-oWNEBs  ARE  NOT  LIABLE  for  any  part  of  the  cost  of  street 
improvements  made  under  a  contract  with  the  council  of  the 
city  of  Henderson,  in  which  a  part  only  of  the  work  contracted 
for  was  completed  by  the  contractor,  and  received  and  paid  for 
by  the  city  council.    City  of  Henderson  v.  Lambert. 24 

8.  The  council  is  the  agent  of  the  law  in  making  contracts  for  street 
improvements,  so  as  to  make  the  cost  a  charge  upon  the  abutting 
lots. 

The  work  to  he  done  must  he  ascertained  and  prescribed  in  the 
ordinance  and  contract.  When  this  is  done,  certain  rights,  du- 
ties, and  liabilities  become  fixed,  and  thereafter  the  duty  of  the 
council,  so  long  as  the  contract  remains  in  force,  or  is  unchanged 
by  proper  proceedings,  is  to  see  that  it  is  performed  as  made. 
Ibid 24 

4.  By  receiving  apart  of  the  work  and  dispensing  with  the  performanoe 
of  other  parts,  the  city  council  can  not  compel  the  lotownen  to 
pay  for  so  much  as  a  delinquent  contractor  may  find  it  convenient 
or  profitable  to  perform. 

The  council  has  no  power  to  accept  part  performance  so  as  to  make 
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the  owners  of  abutting  lots  liable  to  pay  for  the  work  performed. 
Ibid. 24 

6.  Wten  street  improvements  have  been  accepted  by  the  proper  authority 
of  the  city,  and  there  is  no  allegation  of  fraud  or  collusion,  such 
acceptance  is  conclusive  evidence  that  the  work  was  performed 
according  to  the  requirements  of  the  contract.    Ibid 24 

6.  There  is  no  common-law  liability  resting  upon  lotrowners  to  pay  for  the 

improvement  of  an  adjacent  street.    Ibid 24 

7.  Statutes  authorizing  assessments  upon  abutting  lots,  to  pay  for  street 

improvements,  must  be  construed  most  strictly  against  those 
asserting  claims  under  them.    Ibid 24 

8.  The  city  op  Louisville  must  answer  in  damages  fob  inju- 

BIES  caused  by  making  a  fill  across  a  natural  drain. 

In  constructing  a  street  without  making  a  sewer  or  culvert  the  city 
obstructed  the  passage  of  the  water,  caused  much  .of  plaintiffs^ 
lot  to  be  covered  with  water,  destroyed  their  shrubbery  and  gar- 
den, and  injured  the  health  of  their  family. 

The  plaintiffs  are  entitled  to  recover  for  the  injury  to  their  house 
and  lot  caused  by  the  construction  of  the  fill,  and  while  no  recov- 
ery can  be  had  for  physicians'  bills  paid,  or  loss  of  time  on  the 
part  of  the  occupants  on  account  of  sickness  caused  by  the  stag- 
nant water,  still  these  facts  may  be  proved  with  a  view  of  show- 
ing the  extent  to  which  the  value  of  the  property  has  been 
lessened  by  reason  of  the  acts  complained  of.  Kemper  and  wife 
V.  City  of  Louisville 87 

9.  The  owners  of  lots  in  a  city  hold  them  with  an  implied 

CONSENT  ON  THEIR  PART  that  the  city  or  the  properly-constituted 
authorities  may  construct  streets  or  change  the  grade  of  streets 
when  deemed  expedient  or  when  the  public  good  requires  it;  and 
the  citizen  must  submit  to  such  incidental  disadvantages  as  do 
not  amount  to  an  invasion  of  his  private  rights.     Ibid 87 

10.  But  when  the  property  of  the  citizen  has  been  taken  or 

such  acts  committed  by  the  city  or  those  in  authority  as  amount 
to  a  total  or  partial  destruction  of  his  property,  the  damages  sus- 
tained being  the  direct  and  immediate  consequence  of  the  acts 
complained  of,  he  can  not  be  denied  the  protection  of  that  con- 
stitutional provision  entitling  him  to  just  compensation  before 
appropriating  his  property  to  public  use.    Ibid 87 

11.  Resident  citizens  and  tax-payers  of  a  city  are  cobipetent 

JURORS  in  an  action  by  a  lotK)wner  to  recover  damages  against 
the  city  for  injury  done  by  the  city  to  his  premises.    Ibid,..    87 
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12.  A  STREET   IN   AN   IN€X>BFORAT£D  TOWN   IB  NOT  ▲  PUBLIC  BOAD, 

within  the  meaning  of  section  41,  chapter  94,  Qeneral  Statuteis 
providing  a  punishment  for  erecting  a  fence  in  or  acroes  a  public 
road.    Clark,  &c.  v.  Commonwealth 166 

18.  7%«  purpreHure  of  a  street  id  a  common-law  offense,  punishable  by 
indictment,  but  can  not  be  punished  under  an  indictment  for 
obstructing  a  public  road,  by  virtue  of  section  41,  chapter  94, 
General  Statutes.    Ibid 166 

14.  Municipal  corporations  are  agencies  of  the  sovereign  author- 
ity of  the  state,  and  can  exercise  no  powers  but  those  which  are 
conferred  upon  them  by  the  act  by  which  they  are  constituted, 
or  such  as  are  necessary  to  the  exercise  of  their  corporate  powers, 
the  performance  of  their  corporate  duties,  and  the  accomplish- 
ment of  the  purposes  of  their  incorporation.  Henderson,  &c.  ▼. 
City  of  Covington,  &c 312 

16.  The  City  Council  of  Covington  had  no  power  to  appropri- 
ate THE  revenues  OF   THE  CITT  TO  OBTAIN  AN  INCREASE  OF 

THE  POWERS  OF  THE  CORPORATION,  through  persons  sent  by  the 
council  to  appear  before  the  General  Assembly  and  Congress. 

The  City  Council  of  Covington  passed  a  resolution  appropriat- 
ing $186  to  pay  the  expenses  of  persons  sent  by  the  council  to 
Frankfort  and  Washington  City  to  procure  such  legislation  as 
might  be  necessary  to  authorize  the  city  to  build  a  bridge  over 
the  Ohio  River.  Residents  and  tax-payers  of  the  city  brought 
this  suit  to  enjoin  the  city  officials  from  paying  the  money  in 
accordance  with  the  resolution.  The  court  below  sustained  a 
demurrer  to  the  petition.    That  judgment  is  reversed.    Ibid.  312 

16.  Rewards  offered  by  municipal  corporations— 

The  City  Council  of  Covington  had  no  authority  to  anthorixe 
the  mayor  of  the  city  to  offer  a  reward  for  the  arrest  of  the  city 
treasurer  who  had  been  indicted  for  forgery  and  for  the  embezsle- 
ment  of  the  funds  of  the  city ;  and  at  the  suit  of  tax-payers,  the 
city  council  is  enjoined  from  paying  such  reward,  and  also  from 
paying  expenses  incurred  in  procuring  the  arrest  and  extradition 
of  said  treasurer  from  the  Dominion  of  Canada.  Patton,  &c  t. 
Stephens,  &c 324 

17.  A   municipal   corporation   can   not    expend    MONET,  EXCKFT 

FOR  OBJECTS  EXPRESSED  IN  THE  CHARTER,  or  for  purposes  nec- 
essarily connected  with  those  objects.    (Bangs  v.  Snow,  1     ~ 
187;  Stetson  v.  Kempton,  13  Mass.  271;  Gale  v.  South 
51  Me.  174;  Lee  v.  Trustees  of  Flemingsbui^,  7  Dana,  28.) 
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It  is  no  part  of  the  duty  of  a  mvmcipal  corporation,  as  tuchf  to 
bring  to  j  ustice  ofieDders  against  the  laws  of  the  Btate. 

Power  to  offer  rewards  for  the  arrest  of  criminals  is  not  an  ordi- 
nary corporate  power  or  incident  to  such  power.    Ibid 324 

18.  No  POWER  CAN  BE  IMPLIED  IS  FAVOR  OF  A  MUNICIPAL  CORPORA- 

TION which  does  not  pertain  to  matters  which  peculiarly  con- 
cern the  local  public,  and  without  which  those  local  affairs  com- 
mitted by  the  state  to  the  corporation  can  not  be  properly 
attended  to. 

**  Power  to  pass  all  needful  by-laws  and  ordinances  for  the  due 
and  effectual  administration  of  right  and  juHtice,  .  .  legislate 
upon  all  subjects  which  the  good  government  of  such  city  shall 
require,"  etc.,  does  not  confer  authority  to  appropriate  money 
for  the  enforcement  of  the  laws  of  the  commonwealth,  in  the 
enforcement  of  which  every  other  community  has,  in  contem- 
plation of  law,  the  same  interest  as  the  city  of  Covington.  lb.  324 

19.  To  PREVENT  A  CITY  COUNCIL  FROM  MAKING  AN  UNAUTHORIZED 

APPROPRIATION  OF  THE  CITY  REVENUES  an  injunction  is  the 
proper  remedy. 

A  writ  of  prohibition  is  directed  to  a  judicial  tribunal,  and  not 
to  a  legislative  body  such  as  a  city  council.     Ibid 324 

TRUSTS  AND  TRUSTEES— 

1.  A  DEVISE  OF  LAND  TO  ONE  FOR  THE  BENEFIT  OP  OTHERS  Creates 

a  trust  in  favor  of  the  beneficiaries,  and  a  levy  and  sale  of  the 
land  so  held,  under  an  execution  against  the  trustee,  passes  no 
title  to  the  purchaser  as  against  the  beneficiaries. 

The  purchaser  in  such  a  case  is  not  an  innocent  purchaser. 

But  the  purchaser  is  entitled  to  such  interest  as  the  trustee 
may  have  acquired  in  the  land  by  descent  from  one  of  the  bene- 
ficiaries.    Booker,  &c.  v.  Carlile,  &c 154 

2.  A  CESTUI  QUE   TRUST,   FOR  WHOM   LAND  WAS   HELD — "not  tO  be 

used,  the  principal,  until  (she  arrives)  at  twenty-six  years  of  age, 
except  the  income  or  interest"  —  after  arriving  at  the  age  of 
twenty-one  years,  might  sell  and  convey  her  interest  in  the  land. 

In  this  case  the  land  was  conveyed  to  the  guardian  for  the  use  and 
benefit  of  his  ward\  the  ward,  after  arriving  at  the  age  of  twenty- 
one  years,  conveyed  the  land  to  the  guardian  and  his  wife,  and 
the  guardian  and  his  wife  sold  and  conveyed  it  to  their  vendee. 
All  the  right,  title,  and  interest  of  the  ward,  and  of  the  guardian 
and  his  wife,  were  vested  in  such  vendee.  Buford's  adm'r,  Ac. 
V.  Guthrie 677 
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1.   A  SUIT  TO  SUBJECT  PBOFTTB  OF  ▲  TURNPIKE   ROAD  COMPANY  tO 

the  payment  of  a  debt  of  the  company  creates  a  lien  on  such 
profits  in  favor  of  the  piaintifil     Gibbons  v.  Qermantown  & 

Hamilton  Crossroads  Turnpike  Boad  Company,  &c 889 

2.  The  first  creditor  suing  and  creating  a  lien,  on  the  fund 
SOUGHT  TO  BE  SUBJECTED,  is  entitled  to  a  preference  over  other 
creditors  who  are  subsequently  made  parties  to  the  same  action, 
and  to  have  his  debt  first  paid  out  of  such  fund.    IbitL 889 

USAGE.    (See  Custom.) 

USURPING  OFFICE  OF  JUDGE  OF  ELECTION— 

1.  Usurping  the  office  of  judge  of  an  election  is  an  indict- 

able OFFENSE. 

The  office  of  judge  of  an  election  is  a  constitutional  office. 

Appellant  was  indicted,  convicted,  and  fined  $500  for  usurp- 
ing the  office  of  judge  of  the  election  at  the  third-ward  poUs  in 
the  city  of  Covington.  That  judgment  is  affirmed.  (Sec.  l,art 
25,  chap.  29,  and  sees.  1,  4,  5,  art  3,  chap.  38,  Gen.  Stat.) 

The  indictment  in  this  case  accuses  the  defendant  of  the  of- 
fense of  usurping  an  office,  as  follows:  ''The  said  Martin  D. 
Wayman,  on  the  5th  day  of  August,  1878,  in  the  county  and 
state  aforesaid,  .  .  .  did  unlawfully  usurp  the  office  of  judge 
of  election  at  the  third- ward  polls  in  the  city  of  Covington,  at 
an  election  then  and  there  being  legally  held  under  the  constita- 
tionand  laws  of  the  state  of  Kentucky  for  the  offices  of  judge  of 
the  Criminal  Court  of  the  Twelfth  Judicial  District,  judge  of 
the  Kenton  County  Court,  and  other  county  offices,  and  for  the 
offices  of  mayor  and  marshal  of  the  city  of  Covington,  and  for 
which  offices  citizens  of  Kenton  County  were  then  and  there 
candidates,  and  were  then  and  there  voted  for,  and  at  which 
election  so  had  and  held,  Joseph  Havlin  and  Jacob  C.  Lett  were 
in  office,  the  duly-appointed  and  qualified  judges  of  said  election, 
the  said  Martin  D.  Wayman,  then  and  there  usurped  said  office 
of  judge  aforesaid,  and  forcibly  displaced  said  Havlin  and  Lett 
from  said  office,  and  then  and  there  pretended  to  and  unlawfully 
did  occupy  said  office  and  discharge  the  duties  thereof  by  receiv- 
ing and  causing  to  be  recorded  votes  for  candidates  for  the  office 
aforesaid,  and  certifying  the  returns  thereof,"  etc.  Wayman  v. 
Commonwealth 466 

2.  Under  the  foregoing  indictment  it  was  immaterial  whether 

the  incumbents  of  the  office  of  judges  of  said  election  had  been 
legally  appointed  or  sworn  or  not.    Ibid* 466 
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USURPING  OFFICE  OF  JUDGE  OF  ELECTION— (Continued.) 

8.  The  usurpeb  of  an  office  is  punishable,  under  the  fint  part 
of  section  1,  article  26,  chapter  29,  General  Statutes,  for  the 
usurpation,  without  regard  to  the  question  whether  the  usurper's 
motives  were  good  or  bad,  while  that  class  who  '*  knowingly 
hold''  and  exercise  an  office,  denounced  by  the  latter  part  of  said 
section,  are  only  punishable  when  there  is  an  evil  intent. 

In  this  case  the  court  say,  ''The  appellant  knew  all  the  facts; 
he  may  not  have  known  the  law ;  but  before  assuming  a  place  of 
such  renponsibility  he  should  have  known  enough  of  it  to  under- 
stand that  an  officer  of  an  election  could  not  be  appointed  by  a 
tumultuous  assembly  of  citizens  who  had  seized  and  held  unlaw- 
ful possession  of  the  poll-books."    Ibid, 466 

VENDOR  AND  VENDEE- 

1.  By  the  sale  of  a  vacant  lot  in  a  town  or  city  the  vendor 

does  not  part,  by  implication,  with  the  right  to  build  upon  his 
adjacent  vacant  lot  so  as  to  obstruct  windows  or  doors  placed  by 
his  vendee  in  a  house  erected  on  his  lot ;  and  any  damage  result- 
ing from  the  erection  of  buildings  on  the  vacant  lot  by  the 
vendor,  without  n^ligence  or  improper  conduct,  must  be  borne 
as  an  incident  of  the  ownership  of  adjacent  property.  Ray  v. 
Sweeney 1 

2.  Innocent  purchaser  from  a  lunatic  before  inquest. 

If  an  innocent  purchaser  from  a  lunatic,  without  knowledge 
of  his  insanity,  can  not  be  put  in  statu  quo,  the  conveyance  of  the 
lunatic  should  not  be  set  aside  at  the  suit  of  the  lunatic  -or  his 
personal  representative.  (Chitty  on  Contracts,  191 ;  1  Parsons 
on  Contracts,  386;  1  Hilliard  on  Contracts,  310;  Metcalfe  on 
Contracts,  80,  81 ;  Wiley  v.  Weakley's  estate,  24  Ind. ;  Musselman 
V.  Cavino,  47  Ind.)    Rusk  v.  Fenton 490 

8.  A  VEN1X)R  WHO  CONVEYS  AND  PUTS  HIS  VENDEE  IN  POSSESSION, 

reserving  a  lien  for  the  purchase-money,  reserves  that  lien  upon 
the  land  and  not  upon  the  rents  and  profits.  Collins,  &c.  v. 
Richart,  Ac 621 

4.  A  VENDEE  IN  POSSESSION  UNDER  AN  EXECUTED  CONTRACT — where 

the  contract  is  not  tainted  with  fraud,  and  the  objections  to  the 
title  are  removed  during  the  progress  of  the  suit,  and  the  title  is 
clear  at  the  hearing — is  not  entitled  to  a  rescission,  but  must 
accept  the  title.    Buford's  adm'r,  &c.  v.  Guthrie *...  677 

&  The  rule  as  to  altered  condition  does  not  apply  where  the  rescission  of 
an  executed  contract  is  sought  by  the  vendee.    Ibid, 677 
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VENDOR  AND  VENDEE— (Continued.) 

6.  Whek  thbre  has  been  no  bad  faith  and  no  want  of  dili- 
gence ON  THE  FABT  OF  THE  VENDOB,  the  rule  is  that  if  the  title 
is  good  at  the  hearing  the  vendee  muat  accept  it.  Buford's 
adm'r,  &c  v.  Guthrie,  &c 690 

VERDICT— 

1.  The  peisoneb  must  be  pbesent  when  the  jubt  betubn  their 
VEBDICT,  and,  if  he  desires  to  do  so,  he  has  a  right,  by  polling  the 
jury,  to  demand,  face  to  face,  of  each  juror  whether  the  verdict  is 
his  verdict,  and  to  object  to  it  unless  each  member  of  the  jury 
shall  answer  for  himself  that  the  verdict  is  his. 

The  coubt  ebbed  in  beceiving  the  vebdict  in  the  ab- 
sence OF  the  peisoneb,  and  for  this  error  the  judgment  of  con- 
viction is  reversed.    Temple  v.  Commonwealth 769 

WAIVER— 

1.  Filing  an  answeb  waivbb  the  bight  to  object  to  the  want  of 

legal  process  or  service  thereof.     Elliott  County  v.  Kitchen.  289 

2.  Failube  to  make  motion  fob  mandamus,  on  the  day  named  in 

the  notice,  is  a  waiver  of  the  right  to  make  it  under  that  notice. 

Ibid. 289 

8.  Right  to  bequibe  plaintiff  to  sweab  to  his  petition  is 
WAIVED  by  answeb — ^after  having  thus  waived  his  right,  de- 
fendant can  not  regain  it  by  withdrawing  his  answer.  Butler, 
&c.  V.  Church  of  the  Immaculate  Conception 540 

WAREHOUSEMEN  AND  WAREHOUSE -RECEIPTS— 

1.   WaBEHOUSE-BECEIPTB  ABE  "  NEGOTIABLE  AND  TBAN8FEBABLE  BT 

INDOB8EMENT  in  blank  or  by  special  indorsement,  and  with  like 
liability  as  bills  of  exchange."  (Act  of  March  6,  1869.)  Fer^- 
son  V.  Northern  Bank  of  Kentucky 555 

2.  The  beceipt  of  a  wabehouseman,  fob  his  own  ob  the  goods  of 
HIS  CONSIONOB,  if  pledged  by  the  owner  for  the  loan  of  money  or 
for  the  purposes  of  trade,  is  a  symbolic  delivery  of  the  property 
it  purports  to  represent,  sufficient  to  create  a  pledge,  and  is  equiv* 
alent  to  an  actual  delivery  if  there  is  an  actual  sale,  so  as  to  pro- 
tect the  vendee  against  the  claims  of  creditors  and  purchasers. 
Ibid 555 

8.  The  wabehouse-beceipt  bhtst  designate  by  some  mabk  the  par- 
,ticular  property  embraced  therein  in  order  to  pass  the  title  to 
such  property  to  the  holder  of  the  receipt. 

When  the  article  of  property  represented  by  a  warehouse-receipt 
is  a  part  of  a  larger  bulk  or  mass  of  articles  of  the  same  descrip- 
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tion  or  brand,  and  requires  separation  in  order  to  ascertain  what 
is  embraced  by  the  receipt,  no  title  passes  to  the  holder  of  the 
receipt  until  the  separation  is  had. 

Warehouse-receipts,  one  for  3,600  hams  weighing  50,400  pounds, 
marked  "  Krauth,  Ferguson  &  Co.  Eclipse,"  and  another  for  8,250 
hams  of  the  same  brand,  did  not  pass  title  to  any  of  the  hams, 
from  the  owners  to  the  holders  of  the  receipts,  in  this  case,  be- 
cause many  thousand  hams  of  the  same  brand  were  in  the  ware- 
house, and  the  hams  referred  to  in  the  receipts  were  not  separated, 
set  apart,  or  marked  so  as  to  distinguish  them  from  those  not  em- 
braced in  the  receipts,  or  so  as  to  designate  what  particular  hams 
were  embraced  in  each  receipt.    Ibid 555 

4.   A  SALE  OF  A  SPECIFIC  CHATTEL  PASSES  THE  RIGHT  OF  PROPERTY  TO 

THE  VENDEE  WITHOUT  DELIVERY  OF  POSSESSION,  and  he  may 
maintain  an  action  to  recover  the  possession ;  but  if  it  is  capable 
of  delivery,  the  possession  must  accompany  the  title  to  make  the 
sale  effectual  as  to  creditors,  etc.    Ibid 555 

5.  The  assignee  of  a  warehouseman  is  not  estopped  from  deny- 

ing that  receipts,  issued  by  such  warehouseman,  passed  the  title  to 
the  property  named  therein  to  the  holders  thereof.     Ibid 555 

6.  The  assignee  of  a  warehouseman,  who  issued  ineffectual 

WAREHOUSE-RECEIPTS,  is  not  personally  liable,  to  the  holders  of 
such  receipts,  for  the  conversion  of  the  property  named  in  such 
ineffectual  receipts. 

The  holders  of  such  ineffectual  receipts,  having  no  claim  upon 
the  property  named  therein,  because  it  was  not  separated  from 
other  property  of  the  same  brand,  have  a  claim  against  the  assets 
of  the  warehouseman  in  the  hands  of  the  assignee,  but  not  against 
the  assignee  personally.     Ibid 555 

7.  A  WAREHOUSEMAN  CAN  NOT  PLEDGE  THE  PROPERTY  OF  ANOTHER, 

WITHOUT  HIS  CONSENT,  to  a  commission  merchant  or  factor  so  as 
to  give  a  lien  for  advances,  or  confer  any  power  to  sell  in  order  to 
repay  such  advances.  If  in  such  a  case  the  commission  merchant 
or  factor  sells  the  property  or  asserts  a  claim  inconsif^tent  with  the 
rights  of  the  real  owner,  or  denies  the  title  of  the  real  owner  and 
refuses  to  deliver  to  him,  he  is  guilty  of  a  conversion,  and  liable 
to  the  real  owner  for  the  value  of  the  property  at  the  date  of  the 
conversion.    The  Newcomb-Buchanan  Co.  v.  Baskett 658 

WILLS— 

1.  A  COURT  OF  EQUITY  HAS  NO  JURISDICTION  OF  ORIGINAL  PROCEED- 
INGS TO  ESTABLISH  A  WILL  alleged  to  have  been  fraudulently 
destroyed  or  suppressed.    Thompson  v.  Beadles,  &c 47 
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2.  COXrSTY  COURTS  HAVE  EXCLUSIVE  JURIBDICrnOK  OF  THE  PROBATB 

OF  WILLS,  and  "  no  will  shall  be  received  in  evidence  until  iv.  has 
been  allowed  and  admitted  to  record  in  a  county  court,  and  its 
probate  before  such  court  shall  be  conclusive,"  until  the  same  ia 
superseded,  reversed,  or  annulled.  (Code  of  1854,  sec.  519,  sub- 
sec.  3.)    Ibid 47 

8.  A  DEVISE  OF  LAND  TO  ONE  FOR  THE  BENEFIT  OF  OTHERS  Creates  a 

trust  in  favor  of  the  beneficiaries,  and  a  levy  and  sale  of  the  land 
so  held,  under  an  execution  against  the  trustee,  passes  no  title  to 
the  purchaser  as  against  the  beneficiaries. 

The  purchaser  in  such  a  case  is  not  an  innocent  purchaser. 

But  the  purchaser  is  entitled  to  such  interest  as  the  trustee 
may  have  acquired  in  the  land  by  descent  from  one  of  the  benefi- 
ciaries.   Booker,  &c.  v.  Carlile,  &c 154 

4.  A  CONDITIONAL  DEVISE  NOT  VOID  FOR  UNCERTAINTY — 

**  If  my  sister,  £.,  after  the  death  of  her  husband,  G.,  becomes 
reconciled  to  my  and  her  brother,  T.,  and  his  and  her  sisters,  within 
one  year  after  the  death  of  said  O.,  my  executors  are  directed  U> 
pay  over  to  her  one  equal  sixth  part  of  my  estate ;  but  if  she  ia 
not  so  reconciled  within  that  period  then  that  sixth  part  ...  is 
to  pass  to  my  other  sisters,  brother  T.,"  etc.  By  codicil  the  same 
devise,  and  upon  the  same  conditions,  is  made  to  the  children  of 
E.  in  case  of  her  death  before  her  husband ;  E.  or  her  children  not 
to  take  any  thing  **  until  one  year  after  G.'s  death." 

In  reversing  the  judgment  of  the  circuit  court,  adjudging  the 
foregoing  devises  void  for  uncertainty,  held: 

1.  In  devises  upon  such  precedent  conditions  the  devisee  claim- 
ing must  show  that  the  condition  has  been  performed — until  per- 
formance there  is  no  devise,  and  without  performance  the  devise 
must  fail. 

2.  If  E.  or  her  children,  as  the  case  may  be,  shall,  within  one 
year  after  the  death  of  G.,  become  reconciled,  or  in  good  fiutb 
offer  to  become  reconciled  to  her  brother  and  sisters,  or  such  of 
them  as  are  then  living,  she  or  they  will  be  entitled  to  the  devlaft. 
But  said  brother  and  sisters  can  not  defeat  the  devise  by  refusing 
to  become  reconciled  to  E.  or  her  children.  Page,  &c.  v. 
ex'rs,  &c... • 

5.  A  DEVISE  DEPENDING  UPON  THE  PERFOBMANCE  OB  KON-PEBFO] 

ANCE  OF  A  PRECEDENT  CONDITION  is  directed  to  be  placed  In  the 
hands  of  a  receiver.     Ibid 

6.  A  DEVISE  TO  TAKE  EFFECT  AT  THE  EXPIRATION  OF  ONE  TEAR 
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THE  DEATH  OF  ▲  PERSON,  LiviNO  at  the  time  of  the  death  of 
the  teutator,  takes  effect  within  the  time  prescribed  by  statute- 

Ibid 205 

7  Foreign  wills  relative  to  estate  in  this  state— how  pro- 
bated, ETC. 

The  simple  judgment  or  order  of  a  foreign  court  of  probate, 
admitting  a  will  to  probate,  is  sufficient  to  authorize  an  authenti- 
cated copy  of  such  will  to  be  admitted  to  record  in  this  state  as  a 
will  of  personalty. 

BtU^  in  order  to  entitle  a  foreign  will  to  probate  as  a  wiU  of  real 
estate  in  this  state,  it  must  appear  from  the  foreign  transcript,  not 
only  that  the  will  was  admitted  to  probate  in  the  foreign  court, 
but  that  the  evidence  heard  there  was  such  that,  if  it  were  intro- 
duced here,  would  authorize  the  probating  of  the  will  as  a  will  of 
real  estate  in  this  state.  (Rev.  Stat.,  sec.  31,  chap.  106.)  Williams 
V.  Jones,  &c.. 418 

8.  In  determining  whether  a  foreign  will  shall  be  probated 

in  this  state,  as  a  will  of  real  or  personal  estate,  the  foreign 
judgment  must  be  left  entirely  out  of  view — the  question  must 
be  determined  by  what  appears  in  the  foreign  transcript.   76..  418 

9.  A  will  probated  in  Tennessee  relative  to  real  estate  in  this  state,  on  the 

production  of  an  authenticated  copy  and  certificate  of  the  probate 
thereof  in  Tennessee,  was  admitted  to  probate  in  this  state.  The 
probate  in  this  state  is  held  to  have  been  insufficient  as  a  will  of 
real  estate,  because  the  Tennessee  transcript  did  not  show  that  the 
name  of  the  testator  was  subscribed  to  the  will  by  himself,  or  by 
another  by  his  direction,  in  the  presence  of  the  subscribing  wit- 
nesses, etc.,  etc. ;  and  because  of  this  defect  in  the  foreign  tran- 
script, a  copy  of  the  will,  so  probated  in  this  case,  was  not  compe* 
tent  as  evidence  to  show  that  the  plaintiff  held  or  acquired  title 
to  land  in  this  state  under  or  by  virtue  of  said  will.  (Rev.  Stat., 
sec.  29,  chap.  106.)     Ibid 418 

10.  Each  state  may  regulaU,  for  itself  the  manner  in  which  real  estate 

within  its  limits  shall  be  conveyed  or  transmitted. 

Foreign  wiUs  are  admitted  to  probate  by  comity,  and  not  of 
right.     IbUi 418 

11.  The  competency  op  attesting  witnesses  of  instruments  bb- 

QUIRED  BY  LAW  TO  BE  ATTESTED  is  not  affected  by  the  provisions 
of  the  Code  relatini?  to  the  competency  of  witnesses.  (Subsec.  11, 
sec.  606,  Code  of  1877.)    Mercer's  adm'r  v.  Mackin,  Ac 484 

12.  Devisees  are  competent  witnesses  to  prove  the  execution  or 

contents  of  a  will.    Ibid 434 


908  INDEX.  [vol.  xnr. 

Wills. 

WILLS— ( Ck)n  tinued. ) 

18.  Heibs-at-law  are  competent  witnessbb  to  prove  the  execution 
of  a  will  if  it  may  not  otherwise  be  proved.  (Sec.  13,  chap.  113, 
Gen.  Stat.)    Ibid 434 

14.  The  law  pkesumes  the  bevocation  of  a  will  when  it  is  not 
produced,  unless  its  loss  is  accounted  for.    Ibid 434 

16.  Declarations  of  tbbtator  are  not  alone  bufficient  to  prove 
the  due  execution  of  the  contents  of  his  will.     Ibid. 484 

16.  Declarations  of  the  deceased  as  to  the  execution  or  con- 

tents OF  his  will  are  only  admissible  in  corroboration  of  other 
evidence,  and,  when  there  is  no  other  evidence,  his  declarations 
should  be  rejected.    Ibid.. 434 

17.  Where  there  is  no  legal  evidence  that  such  a  will  evkr 

existed,  as  that  sought  to  be  established,  there  can  be  no  evidence 
of  its  fraudulent  abstraction  or  suppression.   Ibid 434 

18.  The  propounders  presented  a  writino  purporting  to  re  the 

substance  of  the  will  in  this  case.  See  in  opinion  a  statement 
and  discussion  of  the  evidence  showing  its  incompetency  and  in- 
sufficiency to  establish  or  prove  the  due  execution,  or  the  contents, 
or  the  fraudulent  suppression  of  the  alleged  will,  wherein  the 
court  concludes  as  follows : 

"  As  therefore  no  case  was  made  out  for  the  admission  of  evi- 
dence of  the  declarations  of  Mercer,  on  the  ground  that  his  will 
had  been  fraudulently  suppressed,  and  as  there  was  no  legal  evi- 
dence of  its  execution  or  contents  to  be  corroborated  by  evidence 
of  his  declarations,  the  circuit  court  should  have  decided  as  mat- 
ter of  law  that  the  evidence  was  insufficient,  and  have  directed 
the  jury  to  find  that  no  part  of  the  writing  before  them  was  the 
will  of  Felix  Mercer,  and  have  affirmed  the  judgment  of  the 
county  court"  rejecting  the  writing  presented  by  the  propound- 
ers.     Ibid 434 

19.  A  complete  law  on  the  subject  of  wills  is  contained  in  the 

chapters  on  "  Wills  "  in  the  Revised  and  Greneral  Statutes.  Ar- 
terburn's  ex*rs  v.  Young,  &c 609 

20.  An  appeal  from  the  order  of  a  county  court,  probating  or 

rejecting  a  will,  must  be  taken  to  the  circuit  court  within  five 
years  after  the  rendering  of  the  order ;  and  in  this  there  is  no  t(av- 
ing  in  favor  of  infants.  (Sees.  28,  38,  chap.  106,  Bev.  Stat.;  sees. 
27,  37,  chap.  113,  Gen.  Stat.)     Ibid _  509 

21.  An  appeal  from  the  judgment  of  a  circuit  court,  ordering 

A  WILL  TO  BE  PROBATED  OR  REJECTED,  to  the  Court  of  Appeals, 
must  be  taken  within  one  year  after  the  decision  in  the  drcait 
court;  and  in  this  there  is  no  saving  in  fiivor  of  infanta. 
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But  an  aduU  or  infant^  when  not  a  party  to  the  proceedings  in  the 
drcuU  court,  in  addition  to  tiie  right  of  appeal  from  that  court 
within  one  year,  may,  by  proper  proceedings  in  equity,  instituted 
within  three  years  after  the  final  judgment  in  the  circuit  court, 
impeach  the  validity  of  the  judgment  of  the  circuit  court;  and 

An  infant  may  assail  or  impeach  the  judgment  of  the  circuit  court, 
if  not  a  party  to  the  proceeding,  within  twelve  months  after  at- 
taining full  age.  (Sees.  28, 38,  chap.  106,  Rev.  Stat. ;  Sees.  27,  87, 
38,  chap.  113,  Gen.  Stat.)    Ibid. 609 

22.  The  right  or  title  of  the  purchaser  of  real  estate  from  a 
DEVISEE  is  not  affected  by  the  reversal,  by  the  circuit  court,  of  the 
judgment  of  the  county  court,  probating  the  will  on  an  appeal  pros- 
ecuted by  the  infant  children  of  the  testator,  more  than  five  years 
after  the  rendering  of  the  order  of  probate  in  the  county  court. 
Such  a  judgment  of  reversal  is  held  to  be  void,  in  this  case,  as  to  all 
not  parties  to  the  appeal  proceedings  in  the  circuit  court,  and  did 
not  create  a  lis  pendens  against  such  purchaser,   i  bid 509 

WITNESS— 

1.  An  impeaching  witness  should  be  able  to  say  ^at  he  knows  the 

general  estimation  in  which  the  witness,  sought  to  be  impeached, 
is  held  among  those  who  know  him  or  among  whom  he  lives. 

A  witness  who  stated  that  he  was  acquainted  with  the  prose- 
cuting witness,  knew  her  neighbors,  and  knew  her  character  from 
rumor,  did  not  qualify  himself  to  testify  as  to  her  general  moral 
character,  or  as  to  her  character  for  truth.  Furnish  v.  Ck)mmon- 
wealth 180 

2.  A  witness  can  not  be  cross-examined  as  to  any  fact  which 

is  rx)LLATERAL  AND  IRRELEVANT,  merely  for  the  purpose  of 
contradicting  him  by  other  evidence,  if  he  should  deny  it,  and 
thereby  to  discredit  his  testimony.  (CJomelius  v.  Commonwealth, 
16  B.  Mon.  539;  Starkie  on  Evidence,  10th  ed.  200.)  Kennedy 
V.  Commonwealth 340 

8.  If  A  QUESTION  AS  TO  A  COLLATERAL  FACT  BE  PUT  TO  A  WITNEB8 
FOR  THE  PURPOSE  OF  CONTRADICTING  HIS  TESTIMONY,  his  answer 

must  be  taken  as  conclusive,  and  no  evidence  can  be  afterward 
admitted  to  contradict  it.  (Starkie  on  Evidence,  10th  ed.  201 ; 
Wharton  on  Evidence,  sec.  551 ;  Seavy  v.  Dearborn,  19  N.  H.  355 ; 
Combs  V.  Winchester,  39  N.  H.  17,  18;  Nation  v.  The  People,  6 
Parker,  261 ;  Hildebum  v.  Curran,  65  Pa.  St.  59 ;  Harper  v.  R 
B.  Ck>.,  47  Mo.  567;  Commonwealth  v.  Mooney,  110  Mass.  99.) 
Ibid 340 
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4.  PrOSS-EXAMINATIOK  AS  TO  OOLLATERAIi  AND  IRRELEVAKT  MATTER, 

BEING  ERRONEOUSLY  ALLOWED  IN  THIS  CASE,  IS  MADE  GROUND 
OF  REVERSAL. 

A  witness  for  the  accused  having  testified  to  facts  deemed 
important  to  the  defense,  on  cro8»-examination,  and  against  the 
objection  of  the  accused,  was  required  to  answer  if  he  did  not, 
the  night  of  and  next  morning  after  the  killing,  say  to  C.  that  it 
was  an  unprovoked  murder,  etc.,  and  say  to  8.  that  it  was  an 
awful  murder,  etc.,  which  questions  being  in  eflfect  answered  in 
the  negative,  the  prosecution  was  erroneously  permitted,  against 
the  objections  of  the  accused,  to  contradict  the  witness,  and 
prove  by  C.  and  S.  that  he  did  make  the  statements  inquired 
about. 

By  permitting  the  witness  to  be  contradicted  the  circuit  ooart 
erroneously  permitted  the  prosecution  to  prove  and  make  evi- 
dence, of  the  opinion  of  the  witness,  that  the  killing  was  an  un- 
provoked murder,  an  awful  murder.    Ibid. 340 

5.  As  TO  WHAT  LICENSE  M>.T  BE  USED  IN  GROfiS-EXAMINATIONa  ID 

order  to  test  the  memory,  capacity,  or  veracity  of  a  witness,  see 
opinion  herein.     Ibid S40 

6.  Permitting  prosecuting  attorney  to  talk  with  thb  wit- 

nesses, after  they  were  sworn  and  separated,  did  not  prejudice  the 

accused  in  this  case,  as  the  same  permission  was  given  to  and 

>     exercised  by  his  counseL    Farrls  v.  Commonwealth 362 

7.  The  competency  of  attesting  witnesses,  of  instruments  re- 

quired BY  LAW  TO  BE  ATTESTED,  is  not  affected  by  the  provisions 
of  the  Code  relating  to  the  competency  of  witnesses.  (Subsec 
11,  sec.  606,  Code  of  1877.)    Mercer's  adm'r  v.  Mackin,  Ac^.  4.S4 

8.  Devisees  are  competent  witnesses  to  prove  the  execution  or 

contents  of  a  will.     Ibid 494 

9.  Heirs- AT-LAW  are  competent  witnesses  to  prove  the  execution 

of  a  will,  if  it  may  not  otherwise  be  proved.  (Sec.  13,  chap.  US, 
Gen.  Stat.)     Ibid 434 

10.  The  law  presumes  the  revocation  of  a  ¥nLL  when  it  is  not 
produced,  unless  its  loss  is  accounted  for.    Ibid 434 

11.   A  GRAND  JURYMAN  IB  A  COMPETENT  WITNESS  on  a  motion  to  Set 

aside  an  indictment  to  prove  that  he  wag  not  a  eiHun  of  this  state 
or  of  the  United  States  at  the  time  he  composed  a  part  of  the 
grand  jury  that  found  the  indictment.  But  such  a  motion 
must  be  made  before  pleading  to  the  indictment  Ragantball  ▼. 
Commonwealth .-.  457 
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Words  and  Phraaes— Writings. 

WORDS  AND  PHKASES— 

1.  The  W0RD6  *'real  eUaW  and  **land,"  in  a  statute,  mean  land^, 

tenements,  and  hereditaments,  and  all  rights  thereto  and  interests 
therein,  other  than  a  chattel  interest.  (Sec.  13,  chap.  21,  Qen. 
Stat.)     Eay  v.  Sweeney 1 

2.  "  Civil  cases  kow  pendikq,"  as  used  in  section  837  of  the  Code 

of  1877,  mean  and  apply  to  actions  then  pending  in  which  no 
final  judgment  had  been  rendered  at  the  time  the  Code  of  1877 
took  effect,  January  1,  1877.    Saunders  v.  Moore 97 

8.  When  certain  things  are  enumerated,  and  then  a  phrase  or 
word  is  used  which  includes  other  things,  but  does  not  specify 
what  other  things  were  intended,  such  phrase  or  word  will  gen- 
erally be  confined  to  things  of  the  same  kind  as  those  enumerated. 
(5  Term  R.  376,  379;  1  B.  and  C.  237;  6  Iowa,  640;  3  Randolph, 
191.)    Kennedy  v.  Foster's  ex'r 479 

4.  The  words  "or  otherwise  obotruct  or  hinder  his  being 

SUED,''  as  used  in  the  statute  (Sec.  15,  chap,  97,  Rev.  Stat.,  and 
sec.  5,  art.  6,  chap.  71,  Gren.  Stat.),  import  such  acts  as  would 
hinder  and  prevent  the  creditor  from  bringing  suit,  notwithstand- 
ing he  desired  to  do  so.    Ibid 479 

5.  The  words  "in  addition  to  the  fine  aforesaid,**  in  section  1,  article  2, 

chapter  47,  General  Statutes,  do  not  carry  with  them  any  idea  of 
sequence  or  order  of  time,  but  are  synonymous  with  "also," 
"moreover,"  and  "likewise."    Commonwealth  v.  Avery 625 

6.  The  words  **9haU  forfeit  and  pay  $100,  to  be  recovered  by  indictmerU** 

in  said  section,  mean  that  the  offender  shall  be  fined  $100,  to  be 
recovered  by  indictment.    Ibid. 625 

WRITIN08--<See  AUeratUm  of  WrUingi,  and  Mistake.) 
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Accessory — (See  Aider  and  Abettor) 794 

Action 7SS 

Bee  also  Pleadings  and  Practice  in  Ciyil  Actions 870 

Administrators — (See  Executors  and  Administrators) 834 

Agent — (See  Principal  and  Agent) 878 

Aider  and  Abettor 794 

Alteration  of  Writing 794 

Ancient  Lights — (See  Easements) 826 

Appeals 794 

See  also  Practice  in  Ck)urtof  Appeals 874 

Assault  and  Battery 798 

Assignment  of  Errors 798 

Assignor  and  Assignee 799 

Attachments 801 

Attorneys'  Fees 801 

Auditor  of  Public  Accounts 801 

See  also  Mandamus 860 

Banks 801 

Betting  and  Gaming 801 

Betting  on  Elections — (See  Betting  and  Gaming) 801 

Bills  and  Notes 802 

Bills  of  Exceptions 808 

Bonds 804 

See  also  County  and  District  Bonds 815 

Capias  ad  Satisfaciendum 805 

Carriers 805 

See  also  Railroads 889 

Change  of  Venue 806 

Churches  and  Church  Property 806 

Clerks 807 

Commission  Merchants 808 

Common  Schools 808 

Consideration 809 
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Constitutional  Law— Execution  and  Execution  Sales. 

Constitutional  Law 809 

See  also  Statutes^  Construction  of 890 

Construction  of  Statutes — (See  Constitutional  Law) 809 

See  also  Statutes,  Construction  of , 890 

Continuance 811 

Contracts 811 

Conversion 813 

Corporations 814 

See  also  Railroads 881 

See  also  Towns  and  Cities 897 

Ckwts 815 

County  and  District  Bonds 815 

County  Courts 816 

Criminal  Law  and  Proceedings 817 

See  also  Aider  and  Abettor , 794 

See  also  Betting  and  Qaming 801 

See  also  Indictment 841 

See  also  Instructions  in  Criminal  and  Penal  Actions 844 

See  also  Larceny ; 854 

See  also  Local  Option 858 

Custom 822 

Damages .* 822 

See  also  Negligence 863 

Decedent's  Estate 823 

See  also  Demand 826 

See  also  Executors  and  Administrators 834 

Deeds 823 

Demand 826 

Depositions 826 

Descent  and  Distribution — (See  Decedents*  Estates) 823 

Easements 826 

See  also  Boads  and  Passways 888 

Elections 827 

See  also  Betting  and  Gaming 801 

Equitable  Issues 828 

Escaped  Prisoner 828 

Estoppel 829 

Evidence 829 

See  also  Public  Records 880 

See  also  Witness 909 

Exceptions 831 

See  also  Appeals * 794 

See  also  Practice  in  Court  of  Appeals. 874 

Execution  and  Execution  Sales....; 833 
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Judicial  Sales— Mechanics*  Liens. 

See  also  Judicial  Bales 849 

Executors  and  Admiuistrators 834 

Factors ^  834 

Faro-Banks ^  834 

Fees— (See  Attorneys'  Fees) 801 

Frauds  and  Perjuries,  Statute  of - 835 

Gaming — (See  Betting  and  Gaming) 801 

Grand  Jury 835 

Guardian  and  Ward 835 

Homestead  Exemption 836 
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Indictment '. 841 
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Inebriates 843 
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Injunction 843 
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See  also  Judicial  Sales. 849 

See  also  Homestead  Exemption 836 

See  also  Rents, ', 885 

Landlord  and  Tenant 854 
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Lien 854 

See  alao  Mortgages 862 

See  also  Livery-Stable  Keepers ^  858 

Light  and  Air — (See  Easements) 826 
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Mistake— streets. 

Mistake 862 

Mortgages. 862 

See  also  lien 854 

Municipal  Bonds — (See  County  and  District  Bonds) 815 

Negligence 863 

New  Promise 864 

New  Trial 865 

Non  Est  Factum *. 865 

Non-residents 866 

Notice 866 

Objections — (See  Exceptions) 831 

Overruled  Cases 868 

Parties 869 

Partners  and  Partnerships 869 

Passways — (See  Roads  and  Passways) 888 

Pleading  and  Practice  in  Civil  Actions 870 

See  also  Appeals 794 

See  also  Instructions  in  Civil  Actions 844 

See  also  Notice 866 

See  also  Practice  in  Court  of  Appeals 874 

Possession « 874 

Postponement  of  Trial — (See  (Continuance) 811 

Practice  in  Court  of  Appeals 874 

See  also  Appeals 794 

Presumption » 877 

Principal  and  Agent 878 

Principal  and  Surety — (See  Surety) 894 

Proceedings  in  Rem 878 

Pro  Tempore  Judge  of  Jefferson  County  Court 879 

Public  Policy 879 

Public  Records 880 

Purchasers 880 

Railroads 881 

See  also  Damages 822 

See  also  Negligence 863 

Receiver 884 

Rents 885 

Repeals 885 

Res  Adjudicata 885 

Rescission 886 

Revivor 887 

Rewards 887 

Roads  and  Passways 888 

See  also  Streets. 894 
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Turnpikes— Mistake. 

See  also  Turnpikes 902 

Sales 888 

Sheriffe 889 

Statutes,  Construction  of 890 

See  also  Constitutional  Law 809 

Streets ^ 894 

See  also  Roads  and  PasswayB. ..^ 888 

Subrogation 894 

See  also  Substitution 894 

Substitution 894 

Surety ^ 894 
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Warehousemen  and  Warehouse-receipts. 904 

Wills. 905 
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